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INTRODUCTION

This appeal is still about a remedy in search of a wrong.

In the Ohio Constitution, the People reserved for themselves the power to
take “legislative action” through municipal initiatives. Ohio Const., Art. II, § 1f.
But they may not take “administrative action” in municipal initiatives. State ex rel.
Ebersole v. Del. Cty. Bd. of Elections, 20 N.E.3d 678, 684 (Ohio 2014) (per curiam).
Ohio enforces this legislative-administrative distinction through its Legislative Au-
thority Statutes. Those statutes permit county election boards to include munici-
pal-level initiatives on the ballot only if the proposed measures take “legislative” as
opposed to “administrative” action. When the board determines that an initiative
is administrative, aggrieved supporters may challenge the board’s determination in
mandamus proceedings, where review of the legislative-administrative issue is ef-
fectively de novo. But Ohio law provides no avenue for pursuing a direct, de novo
appeal.

Schmitt agrees with the District Court that the Legislative Authority Statutes
ought to be enjoined, but he refuses to defend the court’s reasoning. Recall that the
District Court enjoined the Legislative Authority Statutes in different ways at dif-
ferent times. First, in its preliminary-injunction opinion, the court held that the

Legislative Authority Statutes’ failure to provide for a direct, de novo appeal unduly
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burdened “First Amendment rights related to voting upon valid initiative-generated
legislation.” Schmitt v. Husted, 341 F. Supp. 3d 784, 791 (S.D. Ohio 2018). The
court reached this conclusion by applying the Anderson-Burdick balancing test,
which it understood to require a comparative weighing of the burdens the statutes
impose and the legitimate state interests they promote. /4. But the court dropped
its First Amendment rationale when it issued a permanent injunction. At that point,
it pivoted to the Fourteenth Amendment, reasoning that the Legislative Authority
Statutes’ failure to provide for a direct, de novo appeal violated “procedural due
process.” Schmitt v. Husted, 363 F. Supp. 3d 842, 847-48 (S.D. Ohio 2019).
Schmitt defends neither approach. In fact, he expressly disavows the District
Court’s due-process analysis, denying that the court invoked this “unjustifiabl[e]”
basis for resolving this case. Resp.Br.22. Schmitt nevertheless asks this Court to
affirm the decision below using the prior-restraint doctrine. According to him, the
Legislative Authority Statutes, by failing to provide for a direct, de novo appeal, im-
pose an unconstitutional prior restraint on protected speech. Of all the arguments
that Schmitt might have chosen to defend the District Court’s judgment, this is the
weakest—which is likely why the District Court did not invoke the prior-restraint

doctrine in any of its opinions below. Schmitt’s arguments misunderstand the pri-
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or-restraint doctrine, misrepresent the State’s arguments, and mischaracterize the
relevant case law.
In sum, the only basis that Schmitt gives for affirming the District Court

fails. This Court should reverse.

ARGUMENT

This case now turns entirely on whether the Legislative Authority Statutes
violate the prior-restraint doctrine. They do not. Before getting to that, however, it
is worth addressing Schmitt’s claim that the District Court’s due-process opinion is
in fact all about the First Amendment.

I.  The District Court’s opinion and judgment below rest on the Due
Process Clause only.

The District Court permanently enjoined the Legislative Authority Statutes
because it believed those statutes, by failing to allow for a direct, de novo appeal, de-
prive aggrieved initiative proponents of procedural due process, thus violating the
Fourteenth Amendment. The opinion begins by explaining the elements of a “pro-
cedural due process claim.” Schmitt, 363 F. Supp. 3d at 848. It then walks through
those elements in subsections entitled: “Liberty Interest Protected by the Due Pro-
cess Clause,” and “Deprivation of the Liberty Interest Without Adequate Proce-
dural Rights.” Id. It cites numerous “procedural due process cases,”’ and assesses

the Legislative Authority Statutes’ compatibility with the Due Process Clause. 7d.
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at 848-49. The decision never cites the First Amendment or any other constitu-
tional provision aside from the Due Process Clause.

Still; Schmitt says that the court “went out of its way to make clear . . . that it
had permanently enjoined Ohio’s gatekeeper law under the First Amendment.”
Resp.Br.23; accord Resp.Br.14 & n.6. For proof, he cites Justice Fischer’s dissent in
State ex rel. Maxcy v. Saferin, 2018-Ohio-4035, q 52 (Ohio 2018). It is true that Jus-
tice Fischer described Schmitt as holding that the Legislative Authority Statutes
“unreasonably infring[e] on the First Amendment rights of parties aggrieved by the
rejection of an initiative ballot.” Id. at q 52 (Fischer, J., dissenting). Schmitt fails to
note, however, that the quoted passage refers to the District Court’s preliminary-
injunction ruling—a ruling that, unlike the permanent-injunction ruling, rested on
the First Amendment. /4. (citing Schmitt, 341 F. Supp. 3d 748).

Schmitt also claims that he “never made” a due process argument “in the
District Court.” Resp.Br.22. That is not how the District Court viewed the matter.
In its words: “Plaintiffs contend that Ohio’s ballot initiative framework fails to pro-
vide procedural due process.” Schmitt, 363 F. Supp. 3d at 848.

Even though the District Court relied exclusively on procedural due process,
Schmitt has waived any reliance on that doctrine. Indeed, he dismisses the proce-

dural-due-process argument as “unjustififed].” Resp.Br.22. Because Schmitt has
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waived the due-process argument, the Court ought not consider it—though if it
does, it should reject the argument for the reasons the State gave in its opening
brief.

II.  The Legislative Authority Statutes do not create unconstitutional prior
restraints.

Schmitt gives just one basis for affirmance: he says the Legislative Authority
Statutes are invalid under the prior-restraint doctrine because they fail to provide
for a direct, de novo appeal. Schmitt’s reliance on the prior-restraint doctrine fails
for two overarching reasons. First, the Free Speech Clause does not regulate “laws
that determine the process by which legislation is enacted.” In:tiative & Referendum
Inst. v. Walker, 450 F.3d 1082, 1099-1100 (10th Cir. 2006) (en banc). Because that
is all the Legislative Authority Statutes do—they dictate the manner in which initia-
tives may be put to a vote —they are not subject to the First Amendment at all. Sec-
ond, and even assuming the First Amendment’s applicability, the prior-restraint
doctrine has nothing to do with this case because the Legislative Authority Statutes
are not prior restraints. Schmitt does not make much of an argument to the contra-
ry. Instead, he more or less assumes that the Legislative Authority Statutes are prior
restraints, before showing that they do not contain the “procedural safeguards”
that prior-restraint case law requires. Because his assumption is wrong, his argu-

ment fails.
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A. The First Amendment does not limit the State’s ability to regulate
the process by which initiatives become law.

The prior-restraint doctrine is a First Amendment doctrine. So if the First
Amendment does not bear on the Legislative Authority Statutes’ failure to provide
for a direct, de novo appeal, then the failure to provide for that appeal cannot give
rise to a prior restraint. Schmitt’s claim fails at this initial step, because the Free
Speech Clause does not apply to laws that set out the process by which law is made,
and the challenged portion of the Legislative Authority Statutes—the channeling of
ballot-eligibility questions to county boards and then mandamus proceedings—is
nothing more than a regulation of the way in which initiatives become law.

1. The First Amendment does not protect “the right to make law, by initia-
tive or otherwise.” Initiative & Referendum Inst., 450 F.3d at 1099. The First
Amendment prohibits the government from abridging “the freedom of speech.”
That “freedom” includes the freedom to support or oppose a law, to advocate for or
against its passage, and so on. Thus, its protects “political speech incident to an
initiative campaign.” Id. But the freedom of speech is the not the freedom to make
law. Nor does it confer any “right to use governmental mechanics to convey a mes-
sage.” Nev. Comm’n on Ethics v. Carrigan, 564 U.S. 117, 127 (2011). That is why
States can refuse to permit legislation by initiative, or withdraw “subject matters

from the initiative process,” without violating the First Amendment. Marjuana
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Policy Project v. United States, 304 F.3d 82, 86 (D.C. Cir. 2002); Initiative & Referen-
dum Inst., 450 F.3d at 1099.

These principles yield a distinction between (1) laws “that regulate or restrict
the communicative conduct of persons advocating a position” in an initiative, and
(2) laws that “determine the process by which legislation,” including legislation by
initiative, “is enacted.” Initiative & Referendum Inst., 450 F.3d at 1099-1100. The
Free Speech Clause bears on the first category of laws, but not the second.

The distinction is perhaps easier to understand with an example. Imagine a
hypothetical state constitutional provision requiring legislators to submit proposed
bills to a presiding official, who has full discretion to put the bill to a vote or bury it.
Or consider an actual state law that empowers a “Commission on Ethics” to bar
legislators from voting on legislation that implicates their financial interests. Carri-
gan, 564 U.S. at 119-20. These laws both have incidental effects on speech. The
public is less likely to spend its time debating a bill that never makes it to the floor,
and the public will spend less time persuading a legislator to vote “yes” on a partic-
ular measure if he is barred from voting. Still, neither law implicates the First
Amendment. The reason is this: both laws control the process by which law is

made, and the right to free speech does not speak to such processes.
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That should end this case. The Legislative Authority Statutes, just like the
recusal law in Carrigan, or the restrictions on initiatives in Instiative & Referendum
Institute and Marijuana Policy Project, structure the process by which law is made.
More specifically, they set out conditions that initiatives must meet to be eligible for
inclusion on the ballot (for example, they must be legislative), and they set forth a
process for putting initiatives on the ballot (approval by the county election boards).
They “silence no one,” however—the Legislative Authority Statutes do not pre-
vent anyone from saying anything they have a right to say. Marijuana Policy Project,
304 F.3d at 86. As a result, they do “not implicate the First Amendment at all.”
Initiative & Referendum Institute, 450 F.3d at 1099.

The Sixth Circuit (arguably, at least) recognized the distinction between laws
regulating speech and laws regulating the lawmaking process in Zaxpayers United for
Assessment Cuts v. Austin, 994 F.2d 291 (6th Cir. 1993) (cited at Resp.Br.20, 24). In
that case, this Court rejected a First Amendment challenge to a Michigan law that
required state officials to review whether initiatives had enough valid signatures to
be eligible for inclusion on the ballot. /d. at 296-97. The same law, just like the law
at issue here, allowed proponents to challenge the state officials’ decision via a writ
of mandamus. /4. at 293-94. The Court held that, because the law did “not re-

strict the means that the plaintiffs [could] use to advocate their proposal,” or “limit
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speech on the basis of content,” it did not “impinge[]” the proponents’

rights to
free speech and political association.” Id. at 297. In other words, the law did not
implicate the First Amendment because it governed the procedure by which laws
are made rather than speech relating to those laws.

2. Schmitt calls these arguments “remarkable.” Resp.Br.25. But instead of
responding to them, he responds to a straw man. Specifically, Schmitt responds to
the argument that, because the State need not allow for initiatives at all, it can regu-
late initiative-related speech in any way it wishes, without regard to the First
Amendment. Resp.Br.26-27.

That is the not the State’s argument. Instead, its argument is that the First
Amendment does not apply to an exceptionally narrow set of initiative-related laws:
those “‘that determine the process by which legislation is enacted.”” Op.Br.40
(quoting Initiative & Referendum Inst., 450 F.3d at 1099-1100) (emphasis added).
This leaves undisturbed the First Amendment’s application to the much-broader
class of laws relating to the “public debate on [a] referendum” or initiative. City of
Cuyahoga Falls v. Buckeye Community Hope Foundation, 538 U.S. 188, 196 (2003)
(cited at Resp.Br.25). For example, “the First Amendment applies to laws ‘that

regulate or restrict the communicative conduct of persons advocating a position in a

referendum’” or initiative. Op.Br.40 (quoting Initiative & Referendum Inst., 450
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F.3d at 1099-1100) (emphasis added). The Free Speech Clause likewise limits the
degree to which “ballot-initiative” laws may dictate who can circulate initiative pe-
titions or how those circulators must identify themselves. See Buckley . Am. Consti-
tutional Law Found., 525 U.S. 182,186 (1999) (cited at Resp.Br.25). And it restricts
the government’s power to require initiative proponents to “report the names and
addresses of all paid circulators and the amount paid,” 7d., or to forbid the use of
paid circulators altogether, see Meyer v. Grant, 486 U.S. 414, 415-16 (1988) (cited at
Resp.Br.25). Laws like these address not the lawmaking process, but rather speech
relating to that process. They are in that regard more comparable to a law regulat-
ing what senators may say on the campaign trail (which would implicate the First
Amendment), than to a law regarding what senators must do to get their bills to the
floor (which would not).

The closest Schmitt comes to addressing the State’s actual argument is when
he tries to distinguish Marzijuana Policy Project and Initiative & Reform Institute. But
his proposed distinctions fail.

In Marijuana Policy Project, the D.C. Circuit upheld a federal law that forbade
D.C. from passing, by initiative or otherwise, laws reducing the penalties for drug-
related crimes. 304 F.3d at 83. According to Schmitt, this case stands only for the

proposition that Congress “may apportion powers vertically between different

10
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branches of government.” Resp.Br.50. But Marijuana Policy Project stands for a
good deal more than that. It holds that the First Amendment does not prohibit the
government from imposing “limits on legislative authority.” 304 F.3d at 85. That
principle applies here, too, since the Legislative Authority Statutes simply govern
the manner in which the People must exercise their power of direct legislative au-
thority. They must (among other things) submit their proposed initiatives to coun-
ty election boards, and then seek relief in a mandamus proceeding (or state-court
injunctive action) if the board rejects the proposed initiative.

Schmitt’s distinction of Initiative & Referendum Institute is even weaker. He
claims the Tenth Circuit in that case “rejected a challenge to a content-neutral su-
permajority requirement for initiatives.” Resp.Br.49. There are two problems with
that proposed distinction. First, it is false. The case involved a content-based re-
quirement. The challenged provision in Utah’s constitution required supermajority
support for legislation (including initiatives) “initiated to allow, limit, or prohibit
the taking of wildlife or the season for or method of taking of wildlife.” /4. at 1086
(quoting Utah Const., art. VI, § 1(2)(a)(i1)). In addition to being content based, the
provision was at least arguably viewposnt based, since its proponents supported the
supermajority requirement as a means to protect Utah “from East Coast Special

Interest [read: environmentalist] groups.” Id. at 1086.

11
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The second problem with Schmitt’s proposed distinction is its legal irrele-
vance. Regardless of the Utah provision’s content-neutrality, the Tenth Circuit up-
held the law because it regulated “the process by which legislation is enacted,” and
because such laws do “not implicate the First Amendment at all.” /4. at 1099-1100.
Content-neutrality had nothing to do with the court’s decision.

Finally, Schmitt claims support from Wyman v. Secretary of State, 625 A.2d
307 (Me. 1993). But that case is consistent with the distinction between laws that
regulate the lawmaking process and laws that regulate speech relating to the law-
making process. In Wyman, Maine’s secretary of state refused “to furnish petition
forms to enable Wyman to collect the necessary signatures” to have a citizen initia-
tive put before the legislature. Id. at 309. In other words, the secretary denied
Wyman the forms he needed to petition the government for legislative change. In
so doing, the secretary denied Wyman a full opportunity to engage in the “core po-
litical speech” that accompanies a signature-gathering campaign. /d. at 311 (quoting
Meyer v. Grant, 486 U.S. 414, 421-22 (1988)). To borrow again from the Tenth Cir-
cuit, Maine’s secretary of state was “restrict[ing] the communicative conduct of
persons advocating a position,” not simply regulating the lawmaking process. Initi-

ative & Referendum Inst., 450 F.3d at 1099-1100. And so the Maine Supreme

12
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Court’s decision, regardless of whether it is correct, is consistent with the State’s
theory of this case.

B. Assuming the First Amendment applies, the prior-restraint
doctrine has no bearing on this case.

The Court should reverse even if it holds that the First Amendment applies
to laws that regulate the lawmaking process. In arguing for affirmance, Schmitt re-
lies on the prior-restraint doctrine. (He notes the Anderson-Burdick framework in
passing, but he never develops the argument—if indeed it is supposed to be a
standalone argument—which fails in any event. See below 24-25.) Because the Leg-
islative Authority Statutes do not give rise to a prior restraint, that argument fails.

1.  The Legislative Authority Statutes do not give rise to a prior
restraint.

The prior-restraint doctrine comes into play when the government purports
to license or preclear proposed speech. Generally speaking, the First Amendment
prohibits prior restraints. See Thomas v. Chi. Park Dist., 534 U.S. 316, 320-21
(2002). Thus, the government may impose content-based prior restraints only if
the restraints are accompanied by three “procedural safeguards” that protect the
would-be speaker. Freedman v. Maryland, 380 U.S. 51, 58 (1965). “First, the deci-
sion whether or not to grant a license must be made within a specified, brief period,

and the status quo must be preserved pending a final judicial determination on the

13
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merits.” Deja Vu of Nashville, Inc. v. Metro. Govt. of Nashville & Davidson Cty., 274
F.3d 377, 400 (6th Cir. 2001). “Second, the licensing scheme ‘must also assure a
prompt judicial decision, to minimize the deterrent effect of an interim and possibly
erroneous denial of a license.”” Id. (quoting Freedman, 380 U.S. at 58-59). Finally,
“the licensing scheme must place the burden of instituting judicial proceedings and
proving that expression is unprotected on the licensor rather than the exhibitor.”
Id. at 400-01 (quoting Freedman, 380 U.S. at 58).

No court has ever held that laws requiring the government to prescreen pro-
posed initiatives for eligibility constitute prior restraints. That is telling, because
these laws are quite common. Contra Resp.Br.47. Michigan, for example, requires
officials to review the validity of signatures on initiative petitions. See Mich. Const.
Art. XTI, § 2. Many other states impose similar requirements. See, e.g., Ark. Code
Ann. § 7-9-109; Cal. Elec. Code § 9114; Md. Code Ann., Elec. Law § 6-203(b). The
Massachusetts Constitution requires the Attorney General to review proposed ini-
tiatives to ensure, among other things, that the initiative “contains only subjects not
excluded from the popular initiative.” Mass. Const. Amend. Art. LXXIV. Exclud-
ed subjects include “religion, religious practices or religious institutions.” Mass.
Const. Amend. Art. XLVIIL, c. II, § 2. Missouri law directs the secretary of state

to review initiative petitions to ensure that they meet the requirements of Article
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II1, § 50 of Missouri’s Constitution. Brown ». Carnahan, 370 S.W.3d 637, 645 (Mo.
2012); Mo. Rev. Stat. § 116.120. The list could continue indefinitely: Ohio is not
aware of any jurisdiction that puts every proposed initiative or referendum on the
ballot without some degree of pre-screening for eligibility.

This apparently uniform practice matters because it means that all of these
States ought to be subject to prior-restraint doctrine if indeed the doctrine applies.
After all, each of these States is imposing some sort of preclearance requirement on
proponents. If these many state laws were subject to the prior-restraint doctrine,
someone should have noticed by now.

The opposite has happened. Courts uphold these laws without regard to the
prior-restraint doctrine. To illustrate, consider again this Court’s decision in 7ax-
payers United, which rejected initiative proponents’ First and Fourteenth Amend-
ment challenges to a Michigan ballot-access law. 994 F.2d at 296-99. The law in
question required state officials to review initiative proponents’ compliance with
the State’s signature requirement. Aggrieved proponents could challenge the result
of that review process with a writ of mandamus. /4. at 293-94. In upholding the
law, this Court never even mentioned the prior-restraint doctrine. The Supreme
Court apparently approved of this Court’s decision, as it favorably cited this case as

an example of the principle that “States allowing ballot initiatives have considerable
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leeway to protect the integrity and reliability of the initiative process.” Buckley, 525
U.S. at 191.

Taxpayers United is consistent with any number of other cases upholding bal-
lot-eligibility requirements that States enforce with some form of pre-submission
review. See, e.g., Comm. to Impose Term Limits on the Ohio Supreme Court v. Ohio
Ballot Bd., (“CITL”), 885 F.3d 443, 444-45 (6th Cir. 2018); Jones v. Markiewicz-
Qualkinbush, 892 F.3d 935, 936-37 (7th Cir. 2018); Kendall v. Balcerzak, 650 F.3d
515, 520, 523 (4th Cir. 2011); Wirzburger v. Galvin, 412 F.3d 271, 275-76 (1st Cir.
2005); Dobrovolny v. Moore, 126 F.3d 1111, 1112-13 (8th Cir. 1997); Biddulph ».
Mortham, 89 F.3d 1491, 1500 (11th Cir. 1996). None of these cases so much as men-
tions the prior-restraint doctrine. Even if the laws were constitutional prior re-
straints (even if, for example, they guaranteed the “procedural safeguards” that
Freedman requires for content-based prior restraints), there ought to be at least one
case saying so. The State has not found one. And, just like the plaintiff in Aey ».
Mahoning County Board of Elections, Schmitt “fails to cite any authority in support
of the proposition that prior restraint licensing analysis should be applied to a ballot
access statute.” No. 4:08 CV 405, 2008 U.S. Dist. LEXIS 19247, at *16 (N.D. Ohio

Feb. 26, 2008).
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The reason these cases do not rely on the prior-restraint doctrine is likely
this: the freedom of speech does not entitle anyone to have an initiative put to a
vote, and so a restriction on that right does not constitute a “restraint” of protected
speech. To be sure, some courts have held that eligibility requirements “indirectly
impact core political speech” by keeping initiatives that fail to qualify from becom-
ing “the focus of statewide discussion.” Amngle v. Miller, 673 F.3d 1122, 1133 (9th
Cir. 2012). But even those courts understand that “[t]here is no First Amendment
right to place an initiative on the ballot.” 4. And if there is no right to place an is-
sue on the ballot, then regulating the ballot-access process cannot be a “prior re-
straint.” Accordingly, these cases do not invoke the prior-restraint doctrine.

2.  Schmitt does not establish, and barely even addresses, the
relevance of the prior-restraint doctrine.

Schmitt’s response brief is dedicated almost entirely to showing that Ohio’s
Legislative Authority Statutes do not comply with Freedman’s “procedural safe-
guards.” That is certainly true. Ohio does not, for example, require that county
boards “institut[e] judicial proceedings” before refusing to put a proposed initiative
on the ballot. Freedman, 380 U.S. at 59-60. But it is also certainly irrelevant, unless
Freedman (or the prior-restraint doctrine more generally) applies. As just discussed,

it does not, and Schmitt’s brief makes almost no effort to prove otherwise. He does
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not, in other words, show that Ohio’s failure to provide for a direct, de novo appeal
constitutes a “prior restraint.”

a. Freedman procedural safeguards. Because the prior-restraint doctrine
has no bearing on this case, it is irrelevant that the Legislative Authority Statues do
not comport with Freedman. But Schmitt’s reliance on Freedman makes little sense
in this case anyway. After all, even the very procedural protection that Schmitt says
is lacking and that the District Court held to be necessary—a direct, de novo appeal
of county boards’ decisions—would not satisfy Freedman. To pass muster under
Freedman, a “licensing scheme must place the burden of instituting judicial pro-
ceedings and proving that expression is unprotected on” the State. Déja vu, 274
F.3d at 400 (citing Freedman, 380 U.S. at 58). Giving the proponent the right to file
a direct, de novo challenge, would not be enough; Ohio could satisfy Freedman only
by obligating county election boards to immediately seek judicial review of their
own determinations in court. /4. Not even the District Court would require that.

This mismatch between the prior-restraint doctrine and the alleged flaw in
the Legislative Authority Statues led Ohio to suggest, in its opening brief, that
Schmitt is relying on a novel theory that is similar to, but different from, the prior-
restraint doctrine. He is, in other words, relying on the prior-restraint doctrine’s

“spirit.” Op.Br.45. But the Legislative Authority Statutes comport with the doc-
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trine’s spirit. Specifically, the availability of mandamus relief in the Supreme Court
of Ohio ensures proponents an opportunity to seek meaningful judicial review be-
fore being “deprived” of the chance to appear on the ballot. See Op.Br.46-47. The
review in these proceedings is effectively de novo, and the Supreme Court’s rules
ensure that all disputes are resolved in time for the election. See Ohio Sup. Ct. R.
12.08.

Schmitt insists that Ohio’s procedures are not good enough to satisfy his
novel approach to the prior-restraint doctrine. But while it is impossible to quibble
with Schmitt’s application of a made-up doctrine, Ohio does take issue with the fac-
tual premises on which Schmitt’s analysis rests. For example, Schmitt insists that
“[m]andamus review is not de novo,” Resp.Br.36, but instead exceptionally defer-
ential. The problem for Schmitt is that the only case he invokes, State ex rel. Sensi-
ble Norwood, v. Hamilton County Board of Elections, 69 N.E.3d 696 (Ohio 2016), con-
tradicts his argument. The court in Sensible Norwood considered whether to award
mandamus relief requiring a county election board to place an issue on the ballot. It
refused to grant the writ. But in so doing, Sensible Norwood paid no deference what-
ever to the county board’s resolution of the legislative-administrative distinction.
Instead, the Court determined on its own that the initiative proposed administrative

action, and denied the writ on that basis. 4. at 179-80. This is consistent with
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other mandamus cases in the ballot-eligibility context that take the same non-
deferential approach—cases that Ohio cited in its opening brief, but that Schmitt
never addresses. See State ex rel. Khumprakob v. Mahoning Cty. Bd. of Elections, 109
N.E.3d 1184, 1186 (2018) (per curiam); State ex rel. City of Youngstown v. Mahoning
Cty. Bd. of Elections, 41 N.E.3d 1229, 1232 (Ohio 2015) (per curiam); State ex rel.
City of Brecksville v. Husted, 978 N.E.2d 157, 160-61 (Ohio 2012) (per curiam); State
ex rel. Citizen Action v. Hamilton County Bd. of Elections, 875 N.E.2d 902, 909 (Ohio
2007) (per curiam).

Schmitt also denies that the Legislative Authority Statutes guarantee pre-
deprivation process. According to him, the mere act of rejecting a proposed initia-
tive constitutes a deprivation of some already-vested right. Resp.Br.40-41. Even
assuming that is true, however, it does not change the fact that the proponent can
get meaningful judicial review (via a mandamus proceeding) before he is denied the
chance to place an eligible initiative on the ballot. And because the Legislative Au-
thority Statutes provide for that review, they are a far cry from the censorship re-
gimes that prior-restraint cases condemn.

b. CITL. Schmitt’s discussion of case law inadvertently highlights the irrel-
evance of the prior-restraint doctrine to this case. CI7L—the barely year-old prec-

edent rejecting a First Amendment challenge to an Ohio law prohibiting ballot initi-
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atives from containing more than one subject, 885 F.3d at 445; see also Ohio Rev.
Code § 3505.062(A)—is particularly relevant. According to Schmitt, CITL is a
prior-restraint case; it stands for the proposition that, “[w]here a licensing scheme
is neutral and otherwise follows objective criteria, it can pass First Amendment
scrutiny.” Resp.Br.32.

CITL has nothing to do with the prior-restraint doctrine. Indeed, it never
even squarely held that the case implicated the First Amendment, since no party
challenged the Free Speech Clause’s relevance. See Op.Br.37. Instead, CI7L im-
plicitly assumed the First Amendment’s relevance, determined that the single-
subject requirement was content-neutral, and then upheld it under the Anderson-
Burdick framework. 885 F.3d at 447-48. If the law were a prior restraint, whether
content-based or content-neutral, the Court could not have applied Anderson-
Burdick.

Schmitt’s reliance on CI7L is doubly bizarre because his description of that
case would require upholding the Legislative Authority Statutes. Schmitt invokes
CITL to support his claim that “[e]xecutive licensing that follows concrete, con-
tent-neutral requirements... does not run afoul of the First Amendment.”

Resp.Br.32. The problem with this argument is that the Legislative Authority Stat-
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utes are just as “concrete” and “content-neutral” as the single-subject provision in
CITL.

Begin with concreteness. While it is “sometimes difficult to distinguish” a
legislative provision from an administrative one, State ex rel. Flak v. Betras, 95
N.E.3d 329, 333 (Ohio 2016) (per curiam) (emphasis added), overruled on other
grounds by Maxcy, 2018-Ohio-4035 at q 13, it usually is not. The distinction is effec-
tively the same one the federal constitution draws between executive and legislative
action, and while there are difficult questions at the margins, most citizens with a
passing knowledge of civics can sort action that makes law from action that enforces
law.

If nothing else, the distinction is no less concrete than the idea of a single
subject. The single-subject requirement applicable to initiatives, see Ohio Rev.
Code § 3505.062(A), is similar to the Ohio Constitution’s provision forbidding the
General Assembly from passing legislation with “more than one subject,” see Ohio
Const., art. II, § 15(D). Case law pertaining to the latter shows just how slippery
this concept can be. According to those cases, the “mere fact that a bill embraces
more than one topic is not fatal, as long as a common purpose or relationship exists
between the topics.” State ex rel. Ohio Civil Serv. Emples. Ass’n, Local 11 v. Ohio Civ-

il Sery. Emps., 818 N.E.2d 688, 697 (Ohio 2003) (internal quotation marks omitted).
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As one might expect, it is often hard to know whether a bill contains multiple sub-
jects (which is not allowed), or two topics relating to one subject (which is allowed).

Consider, for example, the outcomes in Comtech Sys. v. Limbach, 570 N.E.2d
1089 (Ohio 1991) and Okio Civil Service Employees, 818 N.E.2d 688. The first of
these cases rejected a single-subject challenge to a tax passed with an appropria-
tions bill. It reasoned that, since the tax would fund “government operations de-
scribed elsewhere in the act,” it was merely a separate topic that shared a common
purpose with the rest of the bill. Comtech, 570 N.E.2d at 1093. But in the second
case, the Court struck down a provision, included in a budget-corrections bill, ex-
empting some public employees from collective-bargaining laws. Ohkio Civil Serv.,
818 N.E.2d at 691. One could certainly argue that provisions relating to the pay of
public employees are just as related to a budget-corrections bill as a tax is related to
an appropriations bill. But the Court concluded otherwise. This shows that, how-
ever concrete the legislative-administrative distinction might be, it is no less con-
crete than the distinction between a law with two subjects and a law with one sub-
ject and many topics.

In addition to being just as concrete as the law at issue in CI7TL, the Legisla-
tive Authority Statutes are just as content-neutral. In CI7L, this Court deemed the

single-subject rule content-neutral because it applied “to all initiative positions no
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matter the topic discussed or idea or message expressed,” and could be justified
“without reference to the content of any initiative petitions.” 885 F.3d at 447. The
same is true of the Legislative Authority Statutes. First, they apply “to all initiative
petitions, no matter the topic discussed or idea or message expressed.” Second,
they can be justified independent of any particular provision. The challenged por-
tion of the Legislative Authority Statutes channel ballot-access decisions to county
boards and then mandamus proceedings. That ensures that the State can quickly
and efficiently promote its legitimate interests in screening out ineligible adminis-
trative actions and simplifying the ballot. See Op.Br.49-50.

In sum, if Schmitt is right about CITL, and if he is right about the prior-
restraint doctrine’s application to content-neutral laws like the one in CI7TL, then
the Legislative Authority Statutes are constitutional.

c. Strict Scrutiny. Finally, Schmitt argues that the Legislative Authority
Statutes are “content-based,” and that they are therefore subject to strict scrutiny.
Resp.Br.44-52. According to Schmitt, the Statutes ought to be struck down under
this demanding standard of review.

It is unclear whether Schmitt intends this as an alternative or a complement
to his prior-restraint argument. At times, he discusses the argument in prior-

restraint terms. See, e.g., Resp.Br.46, 51-52. At other times, he speaks of this point
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as though it were a standalone, alternative argument, such as when he mentions the
Anderson-Burdick framework. See Resp.Br.44.

The argument fails either way. If it is a standalone argument, then Schmitt’s
“fail[ure] to fully develop this argument” constitutes waiver. Boegh ». EnergySolu-
tions, Inc., 772 F.3d 1056, 1063 (6th Cir. 2014) (citing Gen. Star Nat’l Ins. Co. ».
Aministratia Asiqurarilor de Stat, 289 F.3d 434, 441 (6th Cir. 2002)). And if the
standalone argument is supposed to rest on Anderson-Burdick, then in addition to
failing on waiver grounds, it fails for all the reasons Ohio laid out in its opening
brief, Op.Br.47-51—reasons that Schmitt never addresses or attempts to rebut.

Regardless of whether the strict-scrutiny argument is a standalone argument,
it rests on the false premise that the Legislative Authority Statutes are content
based. In this suit, Schmitt purports to challenge the procedural aspects of the Leg-
islative Authority Statutes. Specifically, he challenges the fact that the Legislative
Authority Statutes do not allow for direct, de novo appeals. There is no plausible
argument that this procedural requirement, which applies to a// municipal-ballot
initiatives, is content-based. Perhaps for that reason, Schmitt does not argue oth-
erwise. Instead, he (apparently) argues that the legislative-administrative distinc-
tion is content-based. But there are two problems with that. First, he does not

challenge the legality of this distinction, and in fact goes out of his way to
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acknowledge its legality. See Resp.Br.29 (“Schmitt does not question Ohio’s power
to define what may be put to voters through initiatives.”). Second, even that dis-
tinction is not content-based. As already explained, it is just as content-neutral as
the singe-subject provision that CI7L upheld. See above 23-24.

CONCLUSION

The Court should reverse the District Court’s decision enjoining the en-
forcement of Ohio’s Legislative Authority Statutes.
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