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UNITED STATES OF AMERICA,

Plaintiff,

v.

COUNTY OF ESSEX; NICHOLAS AMATO,
County Executive, JAMES A CAVANAUGH,
THOMAS P. GIBLIN, CARDELL

COOPER, ADRIANNE DAVIS, JOSEPH C.
PARLAVECCHIO, PEARL BEATTY, MOMNROE
JAY LUSTBACDER, ARTHUR L. CLAY,
PHILIP THIGPEN, Essex County Board

of Chosen Freeholders; YOUTH SERVICES
DIVISION: RONALD MANZELLA, Director,

Civil Action Fo. §7;7;€f'
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Defendants. _7/4 -/
WILUAM T. WALSH
CONSENT DECREE . FLERK

Introcduction

1. This case was instituted by the United States jgx
(M/]ﬁﬁ, pursua_r:t to the Civil Rights of Institutionalized
Persons Act, 42 U.s.C. 1997 3i seq.

2. This Court has jurisdiction over this civil action
pursuant to 28 U.S.C. 1345,

3. Venue is appropriate pursuant to 28 U.S.C. 1391(b).

4. The United States is authorized to institute this civil
action by 42 U.S.C. 1997a and has met all prerequisites for the
institution of this civil action prescribed by that statute.

S. The Defendants are the County of Essex, New Jersey:

the Honorable Nicholas Amato, County Executive; James A.Cavanaugh,
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Thoras P. ¢ 1lin, Cardell Cooper, Adri: .e Davis, Joseph C.
Parlavecchi;, Pearl Beatty, Monroe Jay Lustbacder, Arthur L. Clay,
Philip Thigpen, Essex County Bocard of Chosen Freeholders; the
Essex County Youth Services Division; Ronald Hanzella, Director;
and are sued in their respective official capacities.

6. The Defendants have authority and responsibility for
the operation of the Essex County Youth House and are officers of
the Executive Branch of the County of Essex.

7. ‘On January 6, 1986, the Attorney General of the United
States, by and through the Assistant Attorney General, Civil
Rights Division, Wm. Bradfora Reynolds, notified the Esse§ County
Executive, the County Counsel and the Director of the Essex
County Youth House, of his intention to commence an investigation
of conditions of confinement at the Essex County Youth House,
Newark, New Jersey, pursuant to the Civil Rights of
Institutionalized Persons Act, 42 U.S.C. 1997.

8. Following a thorough investigation, on July 23, 1986,
the Attorney Geqe:al,;By and through the Assistant Attorney
General, Civil Rights Division, informed the Essex County
Executive, the County Counsel, the Director of the Youth Services
Division and the Manager of the Essex County Youth House
that the Attorney General had reasonable cause to believe that
juveniles residing in or confined to the Essex County Youth House

were being suﬁjected to egregious or flagrant conditions that



)
" deprived them of their rights, privileges, and immunities

secured by the Constitution and laws of the Uniteg States.

9. The parties agree that the care, confinement, anc
training of juveniles housed at the Youth House implicate rights
of these juveniles that are secured and protected by the
Constitution of the United States. The parties entering into
this Consent Decree recognize these constitutional interests,
anc for the purpose of aveoiding protracted and adversarial
litigation, agree to the provisions set forth herein.

10. In entering into this Consent Decree, the Defencants
do not admit any violation of law and this Consent Decree may
not be used as ev.dence of liability in this or any other

.

proceeding,

ll. The provisions of the Consent Decree are a fair and
appropriate resolution of this case.

12. This Consent Decree shall be applicable to and binding
upon all of the parties, their officers, agents employees,
assigns, and successors.

I. Purposes and Obijectives

The County of Essex and the United States stipulate and
agree that the purposes and objéctives of this Consent Decree are
to establish as promptly as practicable the following conditions
at the Essex County Youth House in order to ensure that juveniles

at the facility are not being deprived of rights, privileges or
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immunities secured to them by the Constitution of the United
States:

l. Security and staff supervision shall be provided which
is sufficient to protect all juveniles from umrreasonakble risks
to their personal safety both by the conduct of staff anc of
other juveniles.

2. Punisﬁhént shall not be administered in an arbitrary or
capricious manner or absent a legitimate governmental objective.

3. Restraint, wheh appropriate, must be administered safely
pursuant to professional juagment by a gqualified professional.

4. The physical environment of the facility shall pe
maintained so as co ensure that it poses no unreasonable risks,
including fire safety risks and health risks, ;o the personal
safety of juveniles.

5. Means will be implemented to prevent and reduce the
effects of overcrowding at the facility.

These purposes an; objeétives shall be achieved at Essex
County Youth House by implementing the requirements set forth in
Part III and by developing and implementing the plans described
in Part IV of this Consent Decree, These purposes and objectives
shall not be construed as establishing any requirement beyond

implementing the requirement set forth in Part III and developing

and ;hplementing the plans described in Part IV of this Consent

Decree,

I1. Definitions

As used in this Consent Decree, the following definitions




shall apply:‘

1. 'Juvenile':. A person legally confined to the Essex
County Youth House, regardless of status of commitment or
duration of commitment.

2. °"The County®: The Executive Branch 6% the Government
of the County of Essex specifically including the admi;istration
of the Youth House and any and all of their officiais, agents,
employees, or assigns, and the successors in office of such
officials, agents, employees or assigns.

3. “Qualified Professional®: A person competent, whether
by education, training, or experience, to make the particular
decision at issue. N

4. ‘"Professional judgment®: A decision by a qualified
professional that is not such a substantial departu}e from
accepted professional opinion, practice, or standards as to
cdemonstrate that the person responsible did not base the
decision on such profesSsional opinion, practice, or standards.

5. "Punishment®: Any restriction or prohibition placed
upon a juvenile for misconduct.

6. "Restraints": Any physical or mechanical device used
to restrict the movement of a juvenile or the movement or normal
function of any portion of a juvenile's body, excluding those

devices used only to provide support for the achievement of

functional body position or balance and devices used for specific



medical and surgical (as distinguished from behavioral)
 treatment,

7. “Board of Chosen Freeholaers®: The Legislative Branch
of Government of the County of Essex which ha; legislative and
investigative powers as granted by the Executive Plan of the

Optional County Charter Law N.J.S.A. 40:41A-1 et seq.

I11. Conditions Requiring Immediate Correction

In order to eliminate conditions which pose an immediate ang
unlawful threat to the life, health, ﬁnd safety of juveniles at
the Essex County Youth House, the County agrees to meet the
following requirements: .

l. Immediately upon entry of this Consent Decree, county
officials will ensure an adeguate means of emergency evacuation.

2. Immediately upon entry of this Consent Decree, county
officials will ensure_that the fire alarm system at the facility
is fully operational.

3. Within 10 days after entry of this Consent Decree,
county officials will remove and/or properly store all flammable
and combustible materials at the facility.

4. Within 10 day after entry of this Consent Decree,
county officials will recharge and correctly position all fire

extinguishers.

5. Within 30 days after entry of this Consent Decree,



county officials will remove all polyﬁrethane or toxic mattresses
and replace with appropriate mattresses. -

6. With 30 days after entry of this Consent Decree, county
officials shall insure adequate bedding and personal hygiene
measures for all juveniles housed at the facility.

7. Within 45 days after entry of this Consent Decree, county
officials shall take all reasonable steps to ensure that punishment
is not arbitrarily imposed.

Iv. Plans

In order to establish compliance with this Consent Decree,
the County shall file with the Court and the Plaintiff, o; or
before December 31, 1987, its plan(s) for implémenting this
Consent Decree. Such plan(s) shall set forth:

l. The procedures that will be utilized to provide that
juveniles shall be protected from unreasonable risks of bodily
harm to their personal safety-by the conduct of other juvgniles.
Said procedures should include requirements for adeguate
surveillance, including hourly rounds of all housing areas.

2. The procedures that will be utilized to provide that
juveniles shall be protected from unreasonable risks of harm by the
conduct of staff, including requirements to report alleged incidents
of harm or unpeasonable risk of harm. Said procedures should
include requirements for investigating such allegations,

disciplinary rules and procedures, and sanctions to be followed
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upon any findings of harm or unreasonable risk of harm.

3. The policies and procecures to govern punishment at the
facility, including written rules specifying infractions anc
appropriate penalties, Said policies and proé;aures shall
provide’that the decision to punish a juvenile ana the
justification therefore shall be recorded promptly in the
juvenile's records and that these records shall be teviewed
periodically by appropriate professional staff.

4. The policies and procedures to govern the administration
of physical restraints to ensure that such restraints are
administered safely an pursuant to the professional judgmént by
a qualified professional. .

5. The procedures that will be utilized to m;intain the
facility in a sanitary manner sufficient to protect juveniles
from unreasonable risks of bodily harm.

‘6. The enforcement mechanisms to be used, including
d;s;iplina:y measures and sanctions where Apprbp:iate, to
provide for staff compliance with all policies, rules, and
standards of job performance and behavior.

7. The procedures the Youth House will utilize to survey
the facility and steps it will take to protect all juveniles
there. from unreascnable fire gsafety risks and risks to health.

8. The procedures to be used to maintain the population
below levels constituting unconstitutional overcrowding and the
mechanisms that will be used to alleviate the effects of

temporary, emergency periods of crowded conditions.

-8 =



_9. The recordkeeping systems that shall be utilized to
naintain and make available in each juvenile's record
appropriate information regarding administration of discipline,
punishment, and physical restrainﬁ: and moniﬁly reports of
the daily population at the facility. -

10. The number and categories of staff that will be
utilized to implement plans required by Paragraphs 1 to 9 above.

11. all plans shall state in specific terms and reasonable
detail the actions to be taken by the Defendants, the dates
of such actions, the text of the procedures, regulations, or
protocols to be promulgated and issued-by the Defendants, and
the name and qualifications of the professional consistent
with whose professional judgment the plan has Peen prepared
and submitted.

12. All plans shall state the specific date or dates by

which each shall be implemented in toto but in no event shall

the final implementation date of any plan be later than
January 2, 19889.

v. Construction and Implementation

In construing and implementing the terms of this Decree,
the following are agreed to by the parties:

1. a. The Defendants shall file the plan(s) with the
Court and the Plaintiffs on or before December 31, 1987. The
United States shall have sixty (60) days from receipt of the
plan(s) in which to file a response to the plan with the Court.
If the United States objects to any plan or portion thereof filed
by the County, County and Federal officials shall meet in a good

-9-



faith effort to resolve their differe. U s. 1If the County and
Federal officials are unable to resolve their differences
through negotiation, the adequacy of the contesﬁea portions of
the proposed plan to achieve the purposes and objectives set
forth in Part I of this Consent Decree shall be determined by
the Court. Defendants shall have the burden to persuaae the
Court that the plan is adequate under this stanacard.

b. 1I1f, after a plan is aéptovea, County officials
decide to modify that plan or any portion thereof, County
officials shall notify the Court and the United States of the
proposed modification. The Unitea States shall have sixty (60)
days from the receipt of any propcsed modification in whigh to
file a response tu the modification with the Court. 1If the
United States objects to the modification sougkt, County and
Federal officials shall meet in a good faith effort to resolve
their differences concerning the proposed modification. 1If
County and Federal officials are unable to resolve their
differences through negotiation, the adegquacy of the proposed
modification to achieve the purposes and objectives set forth in
éart I of this Consent Decree shall be determined by the Court.
The Defendants shalll have the burden to persuade the Court that
the modificd plan is adequate under this standard.

¢. Plans, including modifications of plans, to which
the quted States does not timely object, shall be deemed

approved by the Court.

d. All plans required under this Decree, if approved,

" shall be issued as orders of the Court and enforceable as such,



2. a. The County shall submit periodfc compliance
reports to the United States and the Coutt; The reports
shall be filed quarterly beginning on January 15, 1988, and
continue until such time as this Consent Decree is terminated.

b. The compliance reports shall describe the County's
progress towards implementation and compliance with the
provisions of this Consent Decree and the plan(s) submitted
pursuant thereto. The format of the compliance reports shall
be set out in the County's plan of implementation.

3. The United States and its attorneys, consultants,
and agents shall have reasonable and complete access to tHe
facilities, records, residents, and employees of the Youth
House upon reasonable notice to the County for the butpose of
ascertaining compliance with the Decree. Such access shall
continue until this Consent Decree is terminated.

4. All parties shall bear their own costs, including
attorney fees.

S. The Board of Chosen Freeholders shall have no
liability or responsibility under this Consent Decree other
than taking reasonable measures to obtain funds reasonably
necessary for the County to effectuate the conditions required

herein.

Vi. TERMINATION OF DECREE

1. The barties_contemplate that the defendants shall have
full and faithfully implemented all provisions of this consent

ell-
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Decree, and.pians herein required to be submitted and approved
by the Court, on or before January 2, 1989.

2. The Court shall retain jurisdiction of this action
for all purposes under this Consent Decree until the defendants
shall have fully and faithfully implemented all provisions of
the Consent Decree and plans submitted pursuant thereto and until
the judgment be discharged. .

3.- On or after the date on which the defendants shall have
fully and faithfully implemented all provisions of this Consent
Decree and plans submitted thereto, the defendants may move that
the injunctions entered herein be dissolved, jurisdiction
terminated, and the case closed and dismissed with prejudice
on grounds that the defendants have fully and faithfully
implemented and maintained all provisions of tﬁ}s Consent
Decree and plans submitted pursuant thereto.

4. Dismissal shall be granted unless, within sixty
(60) days after receipt of the defendant's motion, the United
States objects to the motion. If such an objection is made with
particularity, the Court shall hold a hearing on the motion and
the burden shall be on the United States to demonstrate that the
defendants have not fully and faithfully implemented all
provisions of this Consent Decree or any approved plan(s) or
any part thereof. If objection is based upon failure to
impleﬁent any plan or part thereof, the burden shall be on the
United States to demonstrate that such plan or part thefeof is
essential to the achievement of one or more of the purposes and

objectives set forth in Part I of this Consent Decree. If the
United States fails to meet this burden, the injunctions shall be
-12-



dissolved, 5urisdiction shall be terminated, and the case shall
be closed and dismissed with prejudice.

CONSENTED TO BY THE UNDERSIGNED:

FOR THE COUNTYY OF ESSEX FOR THE UNITED STATES OF AMERICA

.&“\,Lgbsbate:
R OLDS
orney General

Civil Rights Division

///J’i‘;‘zfﬁate:;'(/'r7 S&AJ NG Cukbate: !’-{8’{'

County Executive

CORTIS H. MEANOR SANMUEL A. ALITO, JR.
County Counsel United States Attorney ~
Hall of Records District of New Jersey

Newark, New 07102

bk W/the: 19/23,

JAMES”A. CAVANAUGH ARTHUR E. PEABODY /[ GX.

County Freeholder Chief
Special Litigation Section

L_.J/S/';—‘ﬁ;z:) 1o/ /17 % %‘«% Date:

THOMAS P.‘GIBLIN V. COLLEEN MILLER

County Freeholder Attorney
Special Litigation Section

Civil Rights Division

U.S. Department of Justice
Box 37076

Washington, D.C. 20066




/ Date: /0/7/57

RDELL COGPER
County Freeholder

ADRIANWE APAVIS
County Freeholder

ounty Freeholder

Date:,’;/7’/57

Date: A /4/172/7

County Freeholder

Director
Youth Services Division
Essex County Youth House
Newark, New Jersey 07103




WHEREFORE, the parties to this action having agreed to tne
provisions in the Consent Decree set forth above, and the Court
bBeing adv@sed in the premises, this Consent Decree is hereby

entered as the JUDGMENT of this‘;ouri(\ - 9
bzt
brelsi~t . . 1987,

-

| . )
l‘\,,//:é;\m, ?L v;éjc,ww

UNITED STATES DISTKRICT JUDGE

[ 4
IT IS SO ORDERED, this 22 day

at Newark, New Jersey.




