IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

EQUAL EMPLOYMENT
OPPORTUNITY COMMISS ON,

Plaintiff,
and
RODNEY GRAVES, Case No. 04-1084-CV-W-GAF

Plaintiff-I nter venor

VS.

N N N N N N N N N N N N N N

UMB BANK, N.A., )

N—r

Defendant. )
ORDER

Presently before the Court isaMation for Partid Summary Judgment, filed pursuant to Fed. R.
Civ. P. 56(c) (“Rule 56(c)") by Hantiff, Equal Employment Opportunity Commission (the “EEOC”).
(Doc. #61). The EEOC moves the Court for summary judgment on the issue of whether it made a good
fath effort to concliate Pantiff-Intervenor Rodney Graves (“Graves’) charge of employment
discriminationas required under Title VI of the Civil RightsAct of 1964, 42 U.S.C. 8 2000e et seq (“Title
VII”). 1d. The EEOC arguesthat it is entitled to summary judgment onthisissue because the undisputed
factsestablishthat it made agood fatheffort to conciliateGraves charge of discrimination. 1d. Defendarnt,
UMB Bank, N.A. (*“UMB”) opposes this Mation, arguing that partid summary judgment should not be
granted because the EEOC did not make a good faith effort to conciliate Graves charge of employment

discrimination before filing suit. (Doc. #73). Having reviewed the evidence submitted by the parties, the



EEOC sMotionisDENIED and this case is STAY ED for a period of sixty (60) days fromthe date of this
Order.

DISCUSSION

Facts

This case arises from the EEOC’ sdlegations that UMB discriminated againgt Graves in violation
of the Americans with Disdbilities Act (*ADA”) by refusng to hire hm for a Customer Service
Representative! position based on his disability?. (Doc. #1). In its complaint, the EEOC asserts that “all
conditions precedent to the inditution of thislawsuit have been fulfilled.” 1d. UMB denied this averment
initsanswer. (Doc. #7). The issue presented inthe ingant M otioniswhether the EEOC engaged ingood
fath efforts to conciliate Graves charge of employment discrimination prior to filing suit, as required by
TitleVII, 42 U.S.C. § 2000(e)-5(b). (Doc. #61-1).

Gravesfiled his charge of discrimination on April 8, 2003. (Doc. #73-1). On April 21, 2003,
UMB submitted atimdy responseto the charge. (Bretches Depo. 25: 3-24). Based on UMB’ sresponse,
EEOC investigator Mark Bretches (“Bretches’) was aware that UMB’s position was that it did not hire
Graves because he was not adle to perform the essential functions of the job for which he applied.
(Bretches Depo. 30:1-6). Bretchesaso understood UMB' s position to bethat Graves discussed hisneed
for voicerecognitionsoftware inorder to perform the Customer Service Representative job, but that voice

recognition software was not a viable accommodation. (Bretches Depo. 27: 11-30:6). Conversdly,

The Customer Service Representative is required to talk on the telephone to customers and
smultaneoudy use a computer. (Doc. #61-10, #61-13).

’Gravesisaquadriplegic. (Doc. #73-3)



Bretchesunderstood Graves positionto be that he did not need voice recognition software to perform the
Customer Service Representative job. (Bretches Depo. 35:16-23).

On March 24, 2004, Bretches It a voicemail for UMB Human Resources Officer Shannon
Andresen-Johnson (“ Andresen-Johnson”), stating that the EEOC found reasonable cause to believe that
Graves had beendiscriminated against by UMB onthebasisof disability. (Andresen-Johnson Depo. 36:9-
13). On March 25, 2004, a teleconference took place between Bretches, Andresen-Johnson, UMB
Corporate Counsdl Peter Granat (“Granat”), and UMB Senior Vice Presdent of Employee Relaions
James Rawlings (“Rawlings’). (Doc. #73-5). During this teleconference, Bretches explained that it was
Graves pogtion that he did not need voice recognition software. (Andresen-Johnson Depo. 37:5-9).
UMB informed Bretchesthat thiswas the firs UMB had learned of Graves contentionthat he did not need
voicerecognitionsoftwareto do the job. (Andresen-Johnson Depo. 36:7-38:13; 42: 10-18; Doc. #73-5).
Bretches explained that UMB would have the opportunity to discuss this concern during the conciliation
process. (Andresen-Johnson Depo. 43: 10-25; 152:8-153:1; 160:24-161:4; Doc. #73-5). Granat and
Andresen-Johnsonrequested ameeting with Bretches and Graves regarding the issue of voice recognition
software. (Andresen-JohnsonDepo. 37:12-38:18). Bretches indicated that he would look into whether
ameeting would be an option. 1d.

On April 14, 2004, the EEOC issued a Letter of Determination, in which it sated that “[t]he
evidence obtained during the investigation establishes violations of the ADA in that Respondent falled to
hire Charging Party because of hisdisability.” (Doc. #61-2). In its Letter of Determination, the EEOC
invited UMB to resolve the matter by informa methods of conciliation. 1d. On June 11, 2004, UMB’s

VicePresdent of Human Resources, Sharmyn Cahoun (“Cahoun”) sent an email to Bretches, in which



Cdhounwrotethat UMB “[w]ould welcome the opportunity to conciliate this matter with the [EEOC] and
Mr. Graves.” (Doc. #61-7).

Sometime shortly thereafter, Granat spoke with Bretches by telephone to discuss the EEOC's
findings and the conciliaion process. (Doc. #73-1). Bretches communicated a $3,000,000 settlement
demand on behdf of Graves. 1d. Granat understood this settlement demand to be non-negotiable. 1d.
Granat told Bretchesthat UMB would not be willing to resolve the matter for $3,000,000, and thet it would
befruitlessfor UMB to respond to a$3,000,000 demand. 1d. OnJune30, 2004, EEOC Didtrict Director
Lynn Bruner (“Bruner”) sent a letter to Graves which stated, “EEOC has determined that efforts to
conciliate have been unsuccessful. This letter congtitutes notice that the [EEOC] has determined that
conciliation had falled.” (Doc. #61-8). Bruner’sletter dso stated that “no further efforts to conciliate will
be made by EEOC” and that the EEOC was “forwarding the case to the Regiond Attorney for litigation
congderation.” 1d. Granat was copied on this correspondence. 1d.

On July 29, 2004, Bretches sent a letter to Granat, stating:

To darify our conciligtionproposal, please be advised that the EEOC’ s damage demands

are limited by the caps set forth in the Civil Rights Act of 1991. Having sad thet, the

EEOC iswilling to conciliate this charge now for backpay for Mr. Gravesin the amount

of $43,680.00 ($480 per week from November 1, 2002 to July 31, 2004) plus the

weekly cost to [UMB] for the same period for any and al fringe benefits that Charging

Party would have been entitled to if he had beenhired. In addition, the EEOC is seeking

$300,000.00 incompensatory damages, the maximum allowed by the gpplicable statutory

cap. The Commissonaso asks[UMB] to hire[Graves] asa Customer Support & Sales

Agent and to provide ADA training to dl of its managers and supervisors.

Please understand, however, that Mr. Graves continuesto demand $3,000,000 toresolve

this case and that [UMB'’ 5] unilaterd conciliation with the EEOC would not effect hisright
to pursue private litigation.



(Doc. #61-9). Bretches July 29, 2004 letter was the first time the EEOC's conciliation proposd, as
opposed to Graves conciliation proposa, was communicated to UMB. (Bretches Depo. 47:11-48:23;
52:20-53:10).

OnJduly 30, 2004, Granat sent correspondenceto Bruner, explaining that UM B was unawarethat
Gravesdid not need voice recognitionsoftware to perform the essentia functions of the job until Bretches
first informed UMB of the results of the EEOC’ sinvestigation. (Doc. #61-10). On or around August 5,
2004, Granat spokewithBretchesover the te ephone regarding the settlement proposals of boththe EEOC
and Graves. (Doc. #73-5). During that conversation, Granat expressed UMB’ s willingnessto conciliate
and told Bretches that UMB would respond to the EEOC’ s new conciliation proposd. 1d. Regarding
Graves stlement demand of $3,000,000, Granat told Bretchesthat UMB would not Smply open its
checkbook and give Graves a $3,000,000 handout. |d.

On Augug 18, 2004, Bretches sent correspondence to Granat responding to the points Granat
rased in hisletter of July 30, 2004. (Doc. #61-11). On August 30, 2004, Bretches sent correspondence
to Granat asking Granat to forward UMB’ s conciliation proposa by September 7, 2004, and Stating that
Bretches would assume that UMB was no longer interested in conciliation if he did not hear from Granat
by September 7, 2004. (Doc. #61-12). The sameday, Granat sent correspondence indicating that UMB
intended to respond to the EEOC'’ s proposal but was unsure whether it could do so by September 7.
(Doc. #61-13).

On September 15, 2004, Granat sent a letter to Bruner and forwarded a copy of a telephone
interview withWilliamHawkins (“Hawkins’), the UM B employeewho interviewed Gravesand would have

been his supervisor had Graves beenhired. (Doc. #61-14). Granat indicated that there had possibly been



a“falure to communicate’ withrespect to the possible hiring of Graves and offered Graves the chance to
return to UMB and see if Graves could performthe essentid functions of the job. 1d. Accordingly, Granat
stated that UMB was willing to offer Graves the position he applied for aslong ashe was able to fufill the
essentia functions of the pogtion. (Doc. #61-14). On September 28, 2004, Bruner sent aletter to Granat,
dating that Hawkins' telephone interview did not change the EEOC’ s view of the meritsof the case. (Doc.
#61-15). Bruner asked Granat to communicate UMB’ s conciliation proposd to Bretches by October 8,
2004 and stated that if the EEOC did not hear from UMB within that time period, the EEOC would
consder conciligtion effortsto have failed. 1d.

On October 1, 2004, Granat sent correspondence to Bretches, reiterating UMB’s proposd to
employ Gravesinthe position for which he gpplied if he was able to perform the essentia functions of the
job. (Doc. #61-16). Granat’s letter further stated that UMB wished to meet with Bretches and Graves
and, in the event that Graves could not carry out the essentia functions of the job for which he applied,
UMB was willing for Gravesto apply for other available positions for whichGraveswas qudified. 1d. On
October 5, 2004, Bruner sent a letter to Granat stating that the EEOC had determined that efforts to
conciliate had been unsuccessful and that no further conciliation effort would be made. (Doc. #61-17).

Granat sent Bruner a letter on October 7, 2004 emphasizing UMB'’s continued willingness to
conciliate. (Doc. #61-18). On October 15, 2004, Bruner, by Billie Ashton (*Ashton”), sent Granat a
letter indicating that the EEOC was forwarding the caseto headquartersfor possible litigation but thet the
EEOC would consider any further settlement proposa that UMB wished to make. (Doc. #61-19). On
November 5, Granat sent Ashton a letter indicating that it would offer $15,000 to resolve the case and

reiterating UMB’ sdesireto meet inpersontodiscussthe issuesinvolved. (Doc. #61-20). Robert Johnson



(“Johnson”), Regiona Attorney for the EEOC, responded by a letter dated November 10, 2004. (Doc.
#61-21). Johnson indicated that the EEOC would lower its $300,000 offer to $295,000 but that it did not
believe a meeting would be fruitful in light of the fact that the parties were very far gpart in terms of a
monetary settlement. 1d.

On November 10, 2004, Granat sent aletter to Johnson, again conveying UMB'’ s willingness to
conciliate and UMB’s request for a face to face meeting. (Doc. #61-22). Johnson responded on
November 19, 2004 indicating that the EEOC would still consder any further settlement offersthat UMB
wished to make, but noted that “the time for a confidentia settlement growsever shorter.” (Doc. #61-23).
The EEOC filed suit on December 1, 2004. (Doc. #1).

. Standard

Under Rule 56(c), summary judgment is appropriate when the “pleadings, depositions, answers
to interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine
issue as to any materid fact and the moving party is entitled to judgment asa matter of law.” Fed. R. Civ.
P. 56(c). When the evidence supports conflicting conclusons, a genuine issue of materid fact exigsand

summary judgment should be denied. Kdlsv. Sinclair Buick—GMC Truck, Inc., 210 F.3d 827 (8" Cir.

2000). When consdering this Mation, the Court views dl factsin the light most favorableto UMB and

givesit the bendfit of al reasonable inferences. See Prudential Ins. Co., 121 F.3d at 366.

Intheingant case, EEOC is asking this Court for a declaration that, as amatter of law, it engaged
in suffident efforts to conciliate Graves charge of employment discrimination as required by Title VII.
However, if the Court finds that the EEOC’ s conciliation efforts were insufficient to comply with the

requirements set forth in Title VI, dismissa istoo harsh aremedy in the absence of grosdy unreasonable



conduct or substantial prejudiceto UMB. See EEOC v. Klinger Elec. Corp., 636 F.2d 104, 107 (5™ Cir.

1981). Ingtead, the appropriate remedy is to temporarily stay the action, as permitted by 42 U.S.C. 8§
2000e-5(f)(2), thus requiring the parties to resume conciliation efforts. 1d.
1. Analysis

Under Title VII, the EEOC is obligated to conciliate in good faith before filing suit. 42 U.S.C. 8§

2000(e)-5(b); EEOC v. Asplundh Tree Expert Co., 340 F.3d 1256, 1260 (11" Cir. 2003) (“[t]he duty

to conciliateisat the heart of Title VII”) (citations omitted); EEOC v. Keco Indus., Inc., 748 F.2d 1097,

1102 (6™ Cir. 1984). The EEOC's statutory duty to conciliate embodies “the congressiona intent that

enforcement be effected wherever possible without resorting to formd litigation.” Marshdl v. Sun Qil Co.,

592 F.2d 563, 565 (10" Cir. 1979). One court described the purpose of the conciliation process as
follows

[1]t is clear that Congress placed grest emphass upon private sattlement and the
elimination of unfair practices without litigation on the ground that voluntary complianceis
preferable to court action. Indeed, it is apparent that the primary role of the EEOC isto
seek diminationof unlawful employment practices by informa meansleading to voluntary
compliance.

Hutchines v. United States Indus,, 428 F.2d 303, 309 (5™ Cir. 1970) (citations omitted).

To stidfy the satutory requirement of good faith conciliation, the EEOC mugt “(1) outline to the
employer the reasonable cause for its belief that the law has been violated; (2) offer an opportunity for
voluntary compliance; and (3) respond in a reasonable and flexible manner to the reasonabl e attitudes of

the employer.” Asplundh, 340 F.3d at 1259 quoting EEOC v. Klinger Electric Corp., 636 F.2d 104, 107

(5 Cir. 1981); EEOC v. Johnson & Higgins. Inc., 91 F.3d 1529, 1534 (2™ Cir. 1996); EEOC v. One

Bratenahl Place Condominium Assoc., 644 F.Supp 218, 221 (N.D. Ohio 1986). Whether the EEOC has




adequatdly fulfilled its obligation to conciliate is dependent upon the * reasonableness and responsiveness
of the[EEOC’ 5] conduct under dl the circumstances.” Asplundh, 340 F.3d at 1259 quoting Klinger, 636

F.2d at 107; see also EEOC v. Sears, Roebuck & Co., 650 F.2d 14, 19 (2™ Cir. 1981). The EEOC's

effortsshould be considered sufficent if it made a sincere and reasonabl e attempt to negotiate by providing
UMB with an “adequate opportunity to respond to dl charges and negotiate possible settlements.”

Bratenahl, 644 F.Supp. a 220 quoting Marshdl v. Hartford Fire Ins. Co., 78 F.R.D. 97, 107 (D.C.

Conn. 1978).

In the ingtant case, the EEOC arguesthat the undisputed facts establishthat, as ametter of law, the
EEOC made good faith efforts to conciliate. UMB argues that, in light of UMB?’ s repeated requests for
aface-to-face medting, the EEOC’ srefusd to conduct a face-to-face meeting is evidence of the EEOC'’ s
unreasonableness and lack of good faith. Indeed, the EEOC' s efforts to conciliate have beenfound to be

inadequate where the EEOC hasrefused to meet withthe employer. See, e.g., EEOC v. Pacific Maitime

Assoc., 188 F.R.D. 379, 380-81 (D. Or. 1999) (no good faith conciliation where the EEOC failed to
explain the basis for its damages cdculation and refused severd requests by the employer to schedule a

face-to-face meeting); EEOC v. Firg Midwest Bank, N.A., 14 F.Supp. 2d 1028, 1032-1033 (N.D. lIl.

1998) (no good faith effort to conciliate where EEOC refused to meet with employer despite repeated
requests); Bratenahl, 644 F.Supp. a 221 (no good fath condliation where employer “indicated its
willingness to meet and negotiate a conciliation [and] [s]uch a megting would have provided aforum for
the free exchange of ideasand proposal's to hopefully reach mutualy accepted remedies’). Thoughface-to

face condiliaion meetings are not statutorily required, “fallure to hold a conciliation conference has been



an important factor in determining that [the EEOC] has not fulfilled its statutory duty to conciliate” EEOC

V. Hugin Sweda, Inc., 750 F.Supp. 165, 167 (D. N.J. 1990) (citations omitted).

Intheingant case, the Court findsthat it was unreasonable of the EEOC to refuse UMB’ srepeated
requests for a conciliation conference. At the heart of this case is Graves ahility, or lack thereof, to
perform the essentid functions of the position for which he gpplied. Althoughthe EEOC st letters, hed
phone conferences, and solicited monetary offers from UMB, the EEOC neverthdess refused UMB the
opportunity to evauatethe crucid issue of whether Graves was in fact cgpable of performing the essential
functions of the position for which he applied.

The EEOC provided UMB with no basis for its conclusion that Graves did not require voice
recognitionsoftware, other than Graves own assertion that such software was not required. Without the
opportunity to assess Graves dbility to perform the Customer Service Representative postion, UMB had
no foundation from which to engage in meaningful conciliation discussons or to generate a conciliation
proposal. Accordingly, the Court findsthat the EEOC denied UMB  an “adequate opportunity to respond
to dl charges and negotiate possible settlements,” Bratenahl, 644 F.Supp. at 220, and that the EEOC did
not respond ina“ reasonable and flexible manner to the reasonable attitudes of the employer.” Asplundh,
340 F.3d a 1259. Therefore, partid summary judgment in favor of the EEOC is not agppropriate.

CONCLUSION

The Court findsthat the EEOC’ srefusd to meet withUMB regarding Graves damand hisahility
to perform the essentia functions of the position for which he applied was not reasonable under the
circumstances. Accordingly, the EEOC sMation for Partid Summary Judgment isSDENIED and thiscase

is hereby STAYED for aperiod of sixty (60) days from the entry of this Order.
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IT ISSO ORDERED.

/9 Gary A. Fenner
GARY A. FENNER, JUDGE
United States District Court

DATED: March 17, 2006
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