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IN THE ONITED STATES DISTRICT COURY
POR THE DISTRICT OF PCERTO RIXO

C
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-

ANA MARIA BENITEZ, et al.
Plaintiffs, |
' CIVIL NO.
77=-662
717=1170
(Consolidated)

Judge C.C.C.

VSe.

JENARO COLIAZD COLIAZO,
et ‘lo' ’

Defendants.
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~ I. TERMS AND DEFPINITIONS

1. PLAINTIFYS

A class of all non-delinquent juveniles who are committed
to the custody of the defandants and who were, are or
may be committed to institutions who can be carad for
adequately in settings less restrictive of their liberty
than instituntions, but who are denied such cpportunity
because of the failurs of the defendants to develcp
such alternatives. :

2. DEPENDANTS

The Secretary of the Department of Soclal Services for
the Coammonwealth of Puerto Rico, his agents and employees
including those parsons who will in the future occwpy
these positions and responsibilities.

3. INSTITUTIONS *

The states hcmes, soclal treatment centers, industrial
schools, camps or any other residential facility which
presently is or which may in the future be owned,
cperated, leased, or contracted by the Defendants. At .
the time this decree was entared, the term "institutions”

~— . rufars. o the Industrial School for Boys and Girls at
¥ayagquez and Ponce respectively, the State Hcmes for
Boys and Girls at Guaynabo and Truijillo Alto respectively,
the Agricultural Camp for Boys at Maricao and the
Social Treatment Canter for Boys at Ponce.

4. DETENTION CENTERS

The secure residential facilities which presently are
or which may in the futurs be owned, cperated, leased,
or contracted by the Defandants for the purpose of
confining juvenilas prior to any adjudicatory proceeding
against these juveniles. At the time this decree is
entared, the tarm “detention centars” refers to the
Hato Rey, Humacac and Ponce detention centers.,

S. SECURE FACILITY

One which is designed and ocperated so as to ensure that

all entrancsas and exits from such facility are under

the exclusive control of the staff of such facility,
whether or not the person being detained has freedom of
movement within the perimeters of the facility or which .
relies on locked rooms and buildings, fences, or physical .
restraints in order to control behavior of its residents,
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8.

NON-SECURE PACILITY

A facllity not characterized by the use of physically
restricting construction, hardware or procedures and
witich provides its residents access to the surrounding
cagnmLty with minimal and/or no supervision as appro-
priats.

IN~-HOME SERVICES

Care and tresatment services which are provided to the
Plaintiffs and their families by the Defendants within
the individual Plaintiff's hcme and family environment.
The Plaintiffs would reside with their individval
families while these services are being provided.

CCMMUNITY -3ASED SERVICES

Cars and treatment services which ara provided to the
Plaintiffs by the Defendants in any fostar homes,
emergency shelters, mini-hcmes, group hcmes or other
similar commnity based settings. Commundi ty-based
sexvices may be residential or non-residential, but
under no circumstances may they be provided in a secure
facility. These foms of services are to be located
;.nid provided within the individval Plaintiff's commm-
7.




II. HISTOPY OF THE CASE

On May, 1977, a complaint was filed in this case pursuant to
42 U.S.C. §1983. A class action was certified comprised of all
non=delinquent Jjuveniles committed to jﬁmile institutions who
can be cared for adequately in settings less restrictive of their
liberty than institutions, but who are denied such cpportunity
because of the failure of the Defendants to develop such alter-
natives., Puring 1977, thﬁ year this sult was fi;ed, there were
more than 603 members of the plaintiff class held i-..::ij»z:nEe
institotions in Puerto Rico. Plaintiffs challenged as viclative
of their federal constiimntional Due Procass and Equal Protecticn
Rights their ccmmifbent to institutions which, aside _from being
securs fa,cilities; -do not prcvide' treatment services gearad to
their rehabilitation, Plaintiffis further challenged their
conmitnent to these correctional institntions in the absénce of
trsatment as cruel and unusual punishment. Lastly, Plaintiffs
challenged their commitment ¢o correctiocnal institutions as
violative of their Pirst Amendment right to freedom of associa-
ticn and as vioclative of their right not to be deprived of liberty
except to the least extent necessary to adequately treat then.
Plaintiffs also challenged Defandants' conduct as violative of
the Constitution and the laws of the Commonwealth of Puerto Rico
on all of the grounds set out above.

Extensive discovery was conducted by the parties, including
the taking of many depositions, the submission of various
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. iu;terrcgatoriesi’;f:o Defendants and' th:eef)inspection tours by
Plaintiffs' expert Ira Schwartz of all ten institutions administer-
ed by the Defendant. A 'photcgraph'ic record of the conditions at‘
these institutions was also compiled.

The pa.rties agree that this Court has jurisd.:.ct:.on of this

N action undexr 28 U.S.C. §1343 (3) and tha.t declaratory a.nd injunctive

- relief is authorized pursuant to 23 U.s.C. §2201 and 2202.
| Based upon the extepsive discovery conducted herein; and

Based 'upon the constitutional and -statutory rights of plain-
tiffs enumerated herein; and |

- Based .upon the parties' interest in maintaining continued

progress in the provi.siou of a safe, huma.ne, caring environment .
for children through the utilization of the least restrictive
treatment altermatives; and _ _ o

Based ug:on‘ the agreem'eu:!: of all the parties to this action
that their interestsv can ‘best be served by eute:ing into this
lg:ee:nenc a.s.'cppcged to continuing the pending litigaticu; |

The parties hereby agree to the entry of this’ Stipulated
Agreement and Proposed Order as the judgment of the Court with
respect to the merits of this action. The parties further agree
that nothing contained in this Stipulated Agreement shall be
construed to abrogate any other substantive rights. or p:oceducal
protections a child may now or hereafter have under the law.
Nothing contained in this Agreed Order shall be construed as an
admission of any liability on the part of the Defendants.

| ITI. STATEMENT COF DEFENDA&TS'

POLICY REGARDING TEE TREATMENT
OF THE PLAINTIFF CLASS

The Defendants have adopted and will continue to recognize
the policies and principles hereinafter set forth:
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1. Defenda.nts will continue to provide plaintiffs

with treatment and c'are.

2. Tha_t this care‘ and rehabilitative treatment shall

in all cases be directed at maintaining and strengthening the-.

individual Plaintiff's relationship with his or her family;
3. That toward this end, Defendants will continue to
provide the necessary supportive services, care and treatment

wvithin the family structu:e, removing the individual Plaintiff

fram his or her home only when all other ‘of the aforementioned

efforts have been tried and proven to be unsuccessful or when

'there are plainti.ffs who present behavior préblemsA when there is
an imminent and se:ious threat to the plaintiffs physical well
'being were he or she’ to remain in the home.

4. - That Defendants will continue to provide the
a.f.oranentioned supportive services, care a.nd rehabilitative
treatment i.n the manner which is the least restrictive of the

Plaintiffs' Liberty and the least destructive of the a.fomentioned

pr:aniples a.nd goal of maintaining family integrity:

| Se fhat a fomal, wr:}.tten and bi.ndiné hierarchy of
supportive and intervention st:;ate;.{es and treatment alternatives
will be established and followed by the Defendants, and that
Plaintiffs will be placed in open facilities, such as Trujillo
"Alto and Guaynabo juvanile institntions only in the most extreme

" cases after all less restrictive methods of treatment have been'

considered and this is the only adequate rescurce; |
6. That whenever Plaintiffs must be removed from
their hanes ‘and placed in alternmative treatment settings, such

. =5—

/
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placement will be for as short a period of time as possible in
order to effectuate either the individual Plaintiffs' return to
his or her family or some other permanent placement in scme other
home-1like setting;

7. That the securs confinement of members of the
Plaintiff class is inappropriate and counterproductive to the
aforementicned policies and principles of the Defendants;

8. That the deimti_tﬁtionalization of ?laintiff class
members and that provision of élternative family and community
based traatment services is the objective of the Defendants.

IV. ~STIPULATED AGREEMENTS

A. The Paré.igs agree that Defendants have adcpted and will
continue to feccgﬁize the policies a.ﬁ.d principles of not placing,
holding, detaining, committing, or otherwise causing to confine
;:ny member of the Plaintiffs' class for any pericd of time in any
secure detsntion center presently or in the futurs operated by or
under contract to the Defendants, including but not limited ¢o
tﬁc facilities known as the Humacao, BHato R.ey, and Ponce
Detention Canters.

B. The Parties agree that Defendants have adopted and will
continue to recognize the policies and principles of not placing,
holding, detaining, committing, or otherwise causing to confine
any member of the Plaintiffs' class for any period of time in any
secure treatment facility presently or in the htuia operated by
or under the contract to the Defendants, including but not limitaed




+o the facilities known as the Social Treatment Center for Boys
at Ponce, the Industrial School for Boys at Mayaguez, the
Industrial School for Girls at Ponce and the Maricac Boys Camp
(Sabana Grande) in accordance with and subject to the general
policy statement set forth above.

C. Defendants agree they will not transfer any member of
the Plaintiffs' class who voluntarily leaves any f.;cility including
but not limited o Truiillo Alts, Guaynabo, or any other cpen
institutions that Defendants may have in. the futnre, to any other
facility named or dascribed in paragraphs A and B herein. Iastead,
disciplinary measures will be written out byADefenda.nts in a
separata document specifying the sanction for such conduct.
Separation frem the group will not be considered or included as a
disciplinary measure. This document will be supplied to the
Court and Plaintif.l's within 30 days of the Order adopting this
Agreexent., Defandants also agreeAt.hat any Plaintiffs presently
residing in any of the facilities described in Pa:agra.:phs A and B
above as a result of a transfer thereto for voluntarily leaving
the facilities at Guaynabo or Trujillo Alto will be identified
and returned to Guaynabo and Trujillo Alto. .

D. The parties agree that Defsndants may modify the
treatment to Plaintiffs in accordance with the latest develop~
‘ments and techniques in the treatment field applicable to the
Plaintiffs' class, so long as the mdigications are consistent with
the principles enumerated in this Agreement. Defendants ars not
bound to retain their present treatment approaches; Defandants
are free to experiment and utilize new techniques in the treatment
of the Plaintiffs,




E. Defendants agree they will not place, hold, detain,

commit or otharwise cause to confine any members of the Plaintiffs'

class at the State Home for Boys at Guaynabo and the State Home
for Girls at Trujillo Alto except under the circumstances set out
below and subject to the general policy statement set forth above
in Section III:

1. Safe, Bumane, Caring Envirooment

The primary goals of the programs at the State Home for Boys
at Guaynabo and the State Home for Girls at Trujillo Alto, are to
achieve, a2 safe, humane, caring environmnt and accsss to reguired
services that will provide for nomal growth and development and
allow youth to lead lives as célose to normal as possible.

The Depa.r:men*;; has an affimative cbligation to emnsuze that
all programs prov::.c:ie,, and in no way inhibit, this safe, hnnﬁ:;e,

2. The Provision of Services

The Defandants shall ensure that Juveniles have access to
all servicss that are required for their individual needs. The
Defendants shall also ensurs that juveniles cbtain any services
necessary to prevent clear harm to their physical health.

.3.. Evaluation, Assessment and Placament of Juveniles

‘The Defendants will continue conducting a detailed evalua-
tion and aasossmnﬁ of all Plaintiffs currently residing at
Trujillo Alto and Guaynabo facilities for the purpose of
ultimately removing these Plaintiffs from these facilities. and
obtaining placemants for them in community based programs. These
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avaluations and assessments shall include social, medical, and

)

psychological and oc;casionally, neuroclogical exams. With respect
£o Plaintiffs' ultimate placement, the principles of miﬁtaining
family integrity and permanency shall guide the Deten'da.nts'
actions. This means that every effort will continue to be made
to first try and re-unite the Plaintiffs with their natural
parents or relatives before other options are éxplo:ed and
parsued., With respect to those Plaint..i.ff.s who either have no
hane to return to .or whos.e parental rights} have been terminated,

the Defsndants will continue elaborating permanent plans for

Plaintiffs, In the case of ¢thosa Plaintiffs in need of
temporazy, out-of-home placement, the Defendants shall use other
appropriate community based settings (e.g. foster hcmes, family
growp homes, group homes, etc.) in accordance with the least

_:est:ictive alter:@ative principle and for only as short a pericd

of time as possible.

A complete written report of each evaluation will continue
to ba kept which shall continue o include all relevant
bilographical data, a family assessment and individualized
placemant and follow-up case trsatment plans.,

The Defendants dll corxti.nn.e providing whatsver community
based support services mzay be nacessary. Seee =

The Defendants will continue to make every effort o develop
and mi.ntain‘the number and diversity of cmity-based services
and placements needed in order to meet current and projected

needs.

4. Future of Guaynabo and Truijillo Alto

JUURELINE “RRE MoS S S NP



converting these facilities for the following uses:
A. develop , 2 residential facility for evaluation,
di{agnosis and short treatment program (3 to 12 months)
for children with behavior procblems.
B. develop a rmsidential facility as a pilct project
for severe mentally retarded youngsters who also present
erctional disorders.
C. develop 2a comprehensive: day treatment centar
providing highly sp;cialized t:eatmént, educational and
vocaticnal services,
D. canmnity based group hames for adolescents who
had to be prepared for independent living.

5. Plaintif£fs' Access &o Talechones, Visitors and the Mails

In order to maintain and strengthen the Plaintiffs' ties |
with their family and conmunity, the following policies have been
or will be established by the Defandants:

a) Plaintiffs ars to have unlimited access to a
telephone maintained by the Defendants for the Plainjhi.ff.s'
use, conditioned only upon the realization ﬁhat Plaintiffs’
requests ¢to use the phone should be reasonable and not
unduly disruptive of the ocperation of the facility. Long
distance calls (i.e. calls cutside of Puertc Rico) shall be
limited to those authorized by the Social Worker in charge
of the plaintiffi's case. |

b) Plaintiff3s are to be afforded priv#cy for these
reasonable calls, which ars to be paid for by the Defesndants.




c) Defendants are to establish and maintain an open

-and flexible schedule of visitation by the Plaintiffs'

family, relatives and friends. No restrictions shall be

placed upon the persons who may visit the Plaintiffs except

those requested by the Pla:.nti.ff him or herself or by order

" of the juvenile courts.

only

d,)' Plaintiffs are to have unrestricted and uncensored
access to the mails. No outgoing mail ‘may be restricted or
censored by the Defendants. No incoming mail £from the
'_courts' or attorneys may be. dele.yed,' ocpened or otherwise
interfered with the Defendants. Incoming mail fZom other

persons may be ocpened if there are reascnable grounds to -

suspect that the mail contains contraband or other illegal

substance or material. Where such a suspicion exists, the

Defendants xney cpen the mail in t.ne presence of the .affected

Plaintiff solely to determine whether there is contraband or
any other illegal substance contained therein. If any of

f.he aforementioned materials are found in the mail, restrictive

measures against the sender may be taken by the Defendants.

Plaintiffs' mail is not to be read, censored, de.la.yed or

otherwise interefared with by the Defendants. Defendants
are to supply the Plaintiffs with the necessary writing
mterials a.nd postage.

6. Seoara.tion .

The use of separetion is a very. serious measure and should
be used under the following circumstances and conditiocns.
a) Separation shall not be used for punishment. .
Separation is not to be considered, in itself, as a method
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a member of the Plaintiffs' class who is a serious and immediate
physical threat to him or herself, other students or staff members.
Sepgration shall pever be used as a punishment.

b) Separation l.in:;l.ted to two hours,

No member of the Plaintiffs' class shall remain in separation
in excess of two (2) hours. As soon as the separated Plaintiff
no longer presents said threat, he or she shall be released
immediately f£rcm separation. Any ?laintitf who cannot be brought
~under control within the two (2) hours maximum periocd shall be
promptly consulted by medical, social and/or psychiatric consul-
tants to determine whether the Plaintiff is in need of medical or
psychiatric care.

c) Place of continenem:.

The juve.n.ile S own rocom is the on.ly pemissible place of
separation. : - =

d) Authorization of roem separation.

Separation may be auvthorized only by the Director or the
Acting Director or the highest ranking available ofﬂi;e:.
Authorization shall be obtained prior to actual placement in
separation. When a detemmination is made to place a Plaintiff in
separation, the bi.rector, or Acting Director or the highest
ranking available cfficer shall immadiately record in writing
the time, date and reason for such determination. .

e) Monitoring of juveniles in separation.

Plaintiffs in separatiocn shall be accompanied by a stafs
member who shall remain in the Plaintiff's rocm throughout the
period of separation. Oncea the separation period has ended az:{d




no later than forty-eight (43) hours thereafter, the Plaintiff
shall be referzed t;:a his or her social worker to be interviewed
and a report shall be rendered explaining the reason for the
separation.

£) Prohibition against certain uses of isolations.

The use of consecutive periods of isclation to aevade the
spirit and purpose of this section is prohibited.

7. Institutional Rules, Sanctions and Procedurss .

Within 30 days after the signing of this agreement,‘

Defendants ars to promulgate a complete, formal and written
description of the rules governing Plaintiff's conduct while
residing at Trujillo Altc and Guaynabo and the sanctions which
might be imposéd for the violaticns of these rules.

- Defendants will orally explain the content and meaning of
this approved set of rules and sanctions to each Plaintiff on an
individual basis, in order to insure that each Plaintiff under-
stands these rules and sanctions.

This set of approved written rules shall alsc be pcsted at
varicus appropriate sites throughout each institution (such as
classroams, dormitories and cafeteria) &o serve as a quick
reference and reminder to Plaintiffs. |

Corporal punishment has nc placs in a facility for the care
and treatment of the Plaintiffs and is hereby prohibitad.

Disciplinary action taken by the Defandants in response to
violations of the rules by the Plaintiffs shall be limited to the

suspension of Plaintiffs' {instituotional privileges. Under no
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circumstances may this disciplinary action take the form of
withdrawal of Plaintiffs' meals, of Plaintiffs' mail, of visits
from Plaintiffs' family or relatives, or of Plaintiffs' use of
the telephone. |

Prior to the j.mpcsition of 'any disciplinary sanctions upen
the Plaintiffs, the Defaendants will formally notify the Plaintiff
of the alleged vioclation and afford the Plaintiff. an oppertunity
to be lheard regarding the alleged vioclation. ':: reasonable
grounds are found to believe the Plaintiff did indeed violate the
rules of the instituﬁion as alleged, then ti:e Defendants may
impose the least severs sanction necessary to correct the Plaintiffs"
misbehavior, accampanied with an explanation by the Defendants &to
the Plaintiff regarding why the particular.sanction was chosen.

VI. OTEER'PROV‘ISIONS
1. Liberal Construction
The parties agree that the terms, provisions and conditions

ef this Agreement and Order should ke construed I:Lbe:aliy to
ptdnote the goals of removal of non-delingquents f£rom secure
facilities and the provision of appropriate, individualized
treatment and services in the least restrictive setting and
manner for all Plaintiffs, |
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ROBERT E. MONTALVO
Department of Justice
Pederal Litigation Division
P. O. Bax 1952

San Juan, P.R.

ATTORNEY FOR DEFENDANTS
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Respectfully submitted,

......... .

MARIA LAURA COLON

Puerto Rico Legal Services
3 Mayaguez St. Metro Centar
Sth Floor

P. O. Box M

Rio Piedras, Puerto Rico 00928

% g. SHANGER
JOHEN R. BIRD :

National Juvenile Law
Canter, Inc,
3701 Lindell Blvd. Co
P, Q. Box 14200
St. Louls, Missouri 63178
(314) 652-5555

ATTORNEIS FOR PLAINTIFFS
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