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THE CITY OF NEW YORK
MICHAEL A, CARDOZO LAW DEPARTMENT ALAN "seiﬁ'fgﬁ:
Corporavion Counsel 100 CHURCH STREET Room 3-213
NEW YORK, NY 10007 Phone: (17) 728 0088
Fax: (212) 7880367
ascheinefilaw nyc.gov
o May 27, 2004
By Facsirile
Richard Cardinale, Esq.

Cardinale, Hucston & Marinclli
26 Court Street, Suite 600
Brooklyn, NY 11242

Re: Spmuer v, City of New York, CV 01 2715, CV 02 1039, CV 01 8264,
CV 02 2899 (CPS) (CLD)

Dear Mr. Cardmale

In an effort to facilitate discussions at tomorrow's seitlement conference before
Magistrate Pollak, please be advised of the followibg authonty which we will raise and believe
should be taken into account during seftlement negotiations.

The Prison Litigation Reform Act, 42 U.S.C.S. §199?c(e) (2004), states: “Limitation on
recovery. No federal civil action may be brought by a prisoner' confined in a jai), prison, or
other correctional facility, for mental or emotional injury suffered while in custody without a
prior showing of physical injury.” This statute has been heid to apply with equal force to both
plaintiffs who bring suit while confined as well as those who bring suil after they are released.
See Cox v. Malone, 199 F. Supp.2d 135, 140 (S.D.N.Y. 2002} (where the court stated “{t]he
fortuity of release [ ] does not affect the kind of damages that must be alleged in order to survive
the gate-keeping fonction of section 1997e(e). Because plaintiff’s suit alleges only emotional
injuries, it is barred by the PLRA irrespective of his status as a parolee at the time of filing.™),
aff'd, 56 Fed. Appx. 43 (2d Cir. 2003). We also intend to argue thal the attorney-fee limitation
of 42 U.S.C.S. §1997¢e(d) applies with the same force as the 1997¢(e) limitation on damages.

V42 U.S.C.S. §1997e(h) states: “As used in this section, the termn “prisoner” means any person
incarcerated or detained in any facility who is accused of, convicted of, sentenced for, or
adjudicated delinquent for, violations of criminal law or the terms and conditions of parole,
probation, protrial release, or diversionary program.”
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As you are aware, your clients only claim emotional damages (and not physical
injuries) and thus would be preciuded from recovering compensatory damages pursuant 1o the
above authority from thus Circuit. '

We look forward to discussing this and other points at the settlement conference
tomaorrow.

" Sincerely,

Alan H. Scheiner (AS-7991)
Assistant Corporation Counsel

¢c.  The Honorable Cheryl L. Pollak
| (via fax) (718) 260-2358

oo 17:6T  p002 22 Fiew 2060882718 XS INT IR M 2



Case 1:01-cv-02715-CPS-CLP  Document 306 Filed 06/13/2005

Page 4 of 7

THE CITy OF NEW YORK
LAwW DEPARTMENT
100 CHURCH STREET
NEW YORK, WY 10007
FACSIMILE TRANSMISSION
T0: The Honorable Cheryl L. Pollak’ FROM:  Alan H. Scheiner, Esq.
United States District Court  Senior Counsel

FAX #  (718) 260-2358 - DATE:  May 27, 2004

You should receive 3 page (5), including this one.
Plzase contact me if you do not roocive all pages.

This facsimile containg CONFIDENTIAL INFORMATION which may also be LEGALLY PRIVILEGED. Itis
intended only for use of the addressee(s) named above. If you are neither the intended recipient of this facsimile nor
the employee or agent responsible for delivering it 1o the intended recipient, you are hereby notified that
disseminating or copying this facsimile is prohibited. If you bave received this facsimnile in error, please notify this
office by telephone and retwm the original to the address set forth by the United States Postal Scrvice. Thank you.

Message:

Please see attached correspondence.
Re: Spinner, et al. v. City of New
York, et al.
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Issued by the
UNITED STATES DISTRICT COURT
Eustern ' DISTRICT OF New York

MICHAEL SPINNER, ET AL.,

SUBPOENA IN A CIVIL CASE

v CASE NUMBER: ' 01 CV 2715 (CPS) (CLP)

CITY OF NEW YORK, ET. AL,

TQ:  City of New York
New York City Pallce Departmuant N
Naw York City Fire Departmant /EMS Divigion

E] YOU ARE COMMANDED to appear in tha United States District Court atthe place, date, and time spacified below 1o testify
int the above c¢ase,

“PLACE OF TEETMIONY : CEURTROGM.

DATE AND TIME

D YOU ARE COMMANDED to appear at the place. date. and time specified below to tastify at the taking of a depasition in
the above case,

PLACE OF QEPQSITION

DATE AND TME

EZ] YOU ARE COMMANDED to produce and permitinspection and copying of the following documents or abjects at the place,
date, and time specifind below (list documents or objacts):

The arrest, cnminai court, and Brooklyn Central Booking records of the Individuals listed in Exhibit 1, annexad hereto.

PLALE

DATE AND TIME
New York City Law Department, 100 Chucrh Street, NY, NY 10007: Attention; Alan Scheiner | February ﬁ.b?noa

D YOU ARE COMMANDED to permit inspaction of the following premises at the date and time specifiad below.
FREMIZES

DATE Ardts TIE

Any arganization not a party to this suit that Is subpoenaed for the taking of a deposition shall designate one or more

——fficers, directors, or managing agents, or ather parsons wha conaent (o testify on its behalf, and may set forth, for each person
designated, the mattars on which the person will testify. Federal Rules of Clvil Procedura, 30(b)(6).

‘ ¥l

Mﬂa CARCER SIGNATURE AND TITLE (INENGATG I ATTORNEY FOR PLANTIFE OF DEFENEWNT)

gl (7 W 2l United States Magistrate Judge - W:z / o / 64/
G PRONE NIMBER 7S

1FSUING OPFICER'S NAME, ADORESS AND FMOME NUMBEA
Hurv,’éble Cheryl L. Pollak, U.S. Magistrate Judgae, 225 Cadman Plaza East, Brooklyn, NY 11201, (718) 260.2360

(S Rita 45, Pecers Autes of Clul Procedure, Parts C & D on Reversd)
' If aetion is penging in district ofMer than distric? of msuence, stats G UKr NG NUFMBAY,
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EXHIBIT 1

1. Carmen Philizaire
39 Tiger Court, Staten Island, New York 10314
DOB: 6/20/65
Arrest and date of confinement in Brooklyn Central Booking (“BCB”): 2/25/01 to 2/26/01
2. Kadian McBean
192 East 96™ Street, Brookiyn, New York 11212
DOB: 7/3/83
Arrest and BCB incarceration: 5/29/02 to 5/30/02 and 4/12/03 to 4/13/03
3. Marsha Wilson
589 East 89" Street, Apt. #2, 11236
DOB: 9/15/89
Arrest ﬁnd BCﬁ incarceration: 9/13/01 to 9/14/01
4, Sharene Montecier
136 St. Pauls Place, Apt. # 3C, Brooklyn, New York 11226
DOB: 1/8/70
Asnest and BCB incarceration: 10/24/03 to 10/25/03.
_5. Benjamin Peker |
1745 East 12" Street, Apt. # 2A, Brooklyn, New York 11229
DOB: 6/30/83
Arrest and BCB incarceration: 7/11/01 to 7/12/01
6. Kiah Finney
303 Gates Avenue, Brooklyn, New York 11216
DOB: 1/16/69

Arrest and BCB incarceration: 5/27/02 to 5/28/02
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CARDINALE HUESTON & MARINELLI
ATTORNEYS AT LAW
26 COURT STREET, SUITRE &§00
BROOKLYN, NEW YORK 11242
(718) 624-.9391
Pacelmile (718) 822.202¢

Richand J. Cardinale
Michae] Huctton
Robert 1. Marineli

February 4, 2004

By Facsimile (718} 260-235
The Honorable Cheryl L. Pollak
United States Courthouse

225 Cadman Plaza East
Brookiyn, New York 11201

Re: Spinner v. City of New York, CV 01 2715 (CPS)(CLP)

Your Honor:

I request that the Court sign the enclosed subpoena so that defense counsel can
obtain the records of the six non-party witnecsses in the next few days. As Your Honor may
recall, such a subpoena was signed in this action in 2002, which resulted in document production
in just a few days. If we proceed instead with releases signed by the witnesses (as defense
counse] desires), defense counsel will not obtain the documents for weeks or perhaps even -

months. This will provide defense counsel with reason to seek an extension of the February 20,
2004 discovery deadline.

1 As soon as the subpoena is singed, I will pick it up and deliver it to defense
cCounsei.

Respectfully,

T K

Richard J. Cardinale (RC 8507)

Copy: Alan Scheiner (by fax)
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