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UNITED STATES DISTRICT COURT FILED
DISTRICI OF CONNECTICUT 5
Jui 13 3wy 14 '95
UNTTRD STATES OF AMFRTCA SEILEES
Plainticr

UK

Wow i Cul

v. Nn.1:R4-CU-252 (EBB)

STATE OF CONNECTICUT, ET AL.
Defendants

te se B8 v 0w w4 e

RULING ON PLAINTIFF'S APPLICATION FOR AN ORDER TO SHOW
CAUSE WHY DEFPENDANTA SHOULD NOT BE HELD IN CIVIL CONTEMPT  --
The Plaintiff United States of America has moved the court to
declare Lhe Defendanl Stale of Connectllicul ufficlals in contempt of
the Consent Decree dated NDecember 22, 198§, and the Court Orders
dated April 24, 1990 and December 9, 1991, respectively. For the

reasons discussed below, the Plaintiff's motiun is GRANTED.
I. BACKGROUND

On May 1, 1984, the United States Nepartment af Justice (the]
“DOJ") notified Cénnccticut officials of the DOJ'3 intention to
investigate the 1living conditions at Southbury Training sSchool
(“STS"),' in accordance with the Civil Rights of Institutionalized

Persona Act ("CRIPA"), 42 U.S5.C. § 1997 et seg-’ On September 11,

! STS is an institution for the montally dicabled in the state of

Connecticut. As of the hearing on this motion, STS housed 843 residents,
making it one of the ten largest institutions of its hind iu Lhe Uniled
Srates.

? CRIDA authorizes the Department of Justice to investigate institutions
for the mentally digabled, if credible allegatinns of nneonstitotinonal

canditions of confinement exisc.

TR
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1985, following its investigation, the Plaintiff brought an action
against the State of Connecticut, its governor, the commissioner of
the Department of Mental Retardation (‘DMR"), and the director of
STS, pursuant to CRIPA. In lieu of litigation, the United States
and various Connecticut officials' -entered into a Consent Decree
which this court so ordered on December 22, 1986.

The Consent Decree required the Defendants to submit an
Implementation Plan (the “Plan’) addressing the procedure they would
use to implement the Consent Decree's mandates. This court approﬁZE
the Plan on July 22, 1988. Subsequent to entering into the Consent
Decree, the parties agreed to two additional Court Orders on April
24, 1990 (the "“19%0 Court Order")and December 9, 1991 (the “1991
Court Order"), respectively.’

In November, 1993, attorneys for the Ccivil Rights Division of
the DOJ, along with various experts, examined STS's conditions. The
DOJ's experts included: Dr. Rence C. Wachtel, M.D., Director of
Developmental Pediatrics, and Associate Professor of Pediatrics at

the University of Maryland School of Medicine; Dr. Alan E. Harchik,

Ph.D.; and Ms. Susan Harryman, Director of the Physical Therapy

Department at the Kennedy Krieger Institute, and Instructor in the
|
Decpartment of Pediatrics at the John Hopkins University School of

|
i

|

t

Medicine. All of the experts'’ findings indicated that STS was not

' The Connecticut officials included: William A. O°'Neill, Governor;

Brian Lensink, Commissioner, Canneaticut Department of Mental Ratardation;
Robert Griffith, Director, Southbury Training School; and Joseph I. Lieberman,
Connecticut Attorney General.

' The court will refer to the Conasent Decree, Plan, and two Court Orders
collectively as the "Remedial Orders.”
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complying with the Remedial Orders. (See Pl1. Exs. 4, 8, and 22.)

On June 20, 1994, the Plaintiff sent the experts' findings to
the Defendants, together with a letter alleging that the Defendants
were not in compliance with the Remedial Orders. The Plaintiff also
included a list of actions that the Defendants should take to remedy
the alleged violations.

In response, the Defendants retained a group of experts to
examine the Plaintiff's experts' findings, and to make independent
findings and suggestions. The Defendants' experts inéluded: D;t
Fred Volkmar, M.D., Professor of Child Psychology at the Yale
University Child Study Center; Dr. Henry Schneiderman, M.D.,

F.A.C.P.; Dr. James E.C. Walker, M.D., Professor of Medicine,

Emeritus, at the University of Connecticut; Ms. Rhea Sanford, R.N.,

M.S.N., Clinical Nurse Specialist at the John Dcmpsey Hospital of

the University of Connecticut Health Center; and Ms. Karen Green
McGowan, R.N., Clinical Nurse Consultant. After the Defendants'
experts concluded their examination, counsel for the respective

parties met to discuss a possible resolution of the Plaintiff's

contempt allegations. The Plaintiff proposed two principle measures
to remedy the Defendants' alleged contempt: appointment of a
i

Special Master to increase the level of monitoring of conditions at’
STS, and a significant reduction of STS's population within threei
years. Despite extensive discuséions, the parties failed to reach%
an agreement.

Subsequently, the Plaintiff filed the instant application for

an order to show causc why the Defendants should not be held in
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contempt. This court held four days of hearings on the Plaintiff's
application, during which the Plaintiff presented expert testimony
regarding the Defendants' alleged noncompliance; and the Defendants

presented testimony from several of its employees.

ITI. DISCUSSION

A. LEGAL STANDARD

Courts have the inherent power to hold a party in civzl
contempt “to enforce compliance with an order of the court, or to
compensate for losses or damages.” Powell v, Ward, 643 F.2d 924,
931 (2d Cir. 1981) (quoting McComb v. Jacksonville Paper Co,, 336
U.S. 187, 191 (1949)). Also, 18 U.S.C. § 401 gives federal courts
the “power to punish by fine or imprisonment, at its discretion,
such contempt of its authority, and none other, as . . . (3)

Disobedience or resistance to its lawful writ, process, order, rule,

decree, or command.”

A finding of contempt is appropriate when: (1) the court
order's provisions are clear and unambiguous; (2) the moving party
establishes noncompliance by clear and convincing evidence; and (3)
the defendant has not exercised reasonable diligence in attempting
to comply. International ILongshoremen's Assn. v. Philadelphia
Marine Trade Assn., 389 U.S. 64, 75-76 (1967); EEOC v, Local 638,
753 F.2d 1172, 1178 (2d Cir. 1985), aff'd 478 U.S. 421 (1986).
Furthermore, because sanctions for civil contempt are remedial in

nature, a court may find a party in contempt, irrespective of
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whethexr thal party intended to comply wlth the court's order.

ac ille a , 336 U.s. at 191; Maphattan
Inductrics, Inc, v, Sweater Bee by Danff, LTD., 885 F.2d 1, 5 (2d
Cic. 1989) (court declares that “sanctions for civil contempt can be

imposed without a finding of wilfulness.”) (citations omitted).

B. FINDINGS OF NONCOMPLIANCE

At the hearing, and in its papers, the Plaintiff alleged that
the Defendants were violating the Remedial Orders in thrae areas:
Paychnlogical services, medical services, and physical thcrapy

services. The court will address each of these areas in Lucn.

1. Psychological Services

Pasychological services are critical to the residents’
development at STS. The Remedial uUrders set torth in detaill
numerous requirements regarding STS's psychological eervicec. Among
other things, ST3 is required to provide:

I'raining programs protessionally designed to reduce or
eliminate unreasundble risks to personal safety or

unreaconable usc of rcstraints and developed by
qualified professianals . .

> The Remedial Orders also mandate Lhe fullowing: Cunsent Decree § I(2)

(requires provision af rhar deqraa nf care which ic cufficient to protoct all
resldents from unreasonable risks to their personal satetvy both by the conduct
of staff, and of other rccidentc); Conacnt Decree § I(4) (reguires 3T3 to
prescribe and administer behavior moditying medicationa purasuant fra the
exercise of professiunal judgmenl); Cunsunt Decree § V(3) (requires 313 to
provide a anffiniont numher of training program hours for each recident):
consent Decree § V(3) (requires 51S to maintain adequate records); Consent
Dacree § V(8) (requirec that reotraints and behavior modifying medications
not be used in lieu of training programa); 1991 Courr Order § 1(A) (ragulrac

S
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Consent Decree § I(1). As shown in ils compliance reports, STS has
developed an overall plan ot services ("0OPS") for its residents,
thereby complying with the letter of the Remedial Orders. However,
STS fails to satisfy the spirit of Lhe Remedidl orders, as its
implementation of the overall plan of sarvices has not yielded the
required results.

For example, STS has a wrilten behavior plan for most of its
residents, which, in part, requires psyrholagy staff members to
conduct behavior assassments to determinc thc possible conditio;;
that both lead to and maintain challenying problem behaviors. Yet,
STS's records show that assessments are not heing performed
ragularly, and when they arec performed, they rarely generate useful
informalion or actions. At the hearingq, and in his report, Dr. Alan
Narchik explained that many of the behavior assessmants he reviewed
were several months old, and identical rewrites of previously
conducted analyses. (Pl. EX. 22 at 6.) Further, he noted that of
the twenty-one cases he reviewed, there was little relation betwcen
the analyses and the treatment procedures. More speciflically, he
described several cases in which the patients were either not
showing any progress or wWare regressing, but no further action was
taken. (Id.)

$1'S's behavior plans also required staff memhers ta implement

an ‘ignore and rediract" procedure when confrontcd with maladaptive

modification of training plans when necessary); and 1990 Cnurt Order § 1(U)
(requives, when appropriale, “Lhe Integdisclplinary Team, within 30 days of
each review, (to) modify the oxisting Overall Plan of Scrviec of auch residents
in accordance with protessional judgment of qualified profassionals.”).

6
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behavior. Yet, thc planc did not specify whether the behavier or
the 1resident should be lignored, what the resident should be
redirected to do, or what the staff should do if the bahavior
continued but rectraint wac not required. Consequently, “staff
members always pald attention to residents when they exhibited
problem hehavior by wmaking statements to the raesident about the
problem behavior . . . [but failed] to redirect them Lo something

more appropriate or to engage in an alternative behavior or

‘activity.” (Id.)

A Scptember, 1994 report on the death of Stanley B. shows
¢learly STS's delinquency in implementing treatment procedures to
address problems discovered during behavior assassments. Stanlcy B.
was onc of STS'as approximately twenty smoking residentls. STS's
staff was well aware that he was "a ‘sloppy’ and at times carcless
smoker who sometimes burned holes in his clothing.™ However,
Stanley B.'s 1993 OPS did not provide any inestruction to the ataff
regarding his smoking habits, or his need four supervislion while
smoking. (Pl. EX. 12, Final Investigatieon Repart of Thomas Harmon
at 9-10 (hereinafter “Harmon Report"].)

In 1989, STS stalf developed an OPS for stanley B. which

established a goal to teach him teo extinguish his pipe in a safe

‘ In the past, Stanlevy B. falled to pay acttention to the end of Ais
cigaretrs, and hot agh would fall on, and burn, hie clothing. Bwventually,
starfr members limited his smoking to a pipe. Despite such limitation, Stanley
B. wac ctill carcloos in packing his pipe with tobaccu, ulien wupilling loose
tobacco on the floor and his clathing. (P1. €x. 12, Final Investigation Report

ol Thumas Harmon at 9-10 (hereinafter “Harmon Repcort™).)

9
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manner.’ To achieve that goal, he had to complete a series of
smoking-related tasks, independently, during eight c¢onsecutive
training sessions. (Harmon Report at 11.) However, only two
quarterly reports regarding this goual were found, neither of which
indicated that Stanley B. was progressing. Moreover, although a
later report indicated a slight deccrcasc in his performance, STS
staff did not take any action tu address the problem.’

On the morning ot April 2, 1994, Stanley B.'s clothing caught

on fire while he smoked hie pipc. As a result, he suffered burns to
one-half of his budy, and died later that evening.

The Health Care Financing Administration's (the “HCFA")’
October, 1994 survcy also evinces STS's inability to implement its
programs effectively. In its report, the HCFA stated that its
inspection indicated STS was not providing centinuocus, aggressive,
and active treatment programs. (Pl. Ex. 19, 1ICFA Cottage 34 Survey
at 1.) Furlhermore, HCFA noted that 1lts survey was the rourth

consecutive survey to yield such results. (1d.) HCFA then

10

discussed 3several instances in which pica programs® fur several

The yval entailed teaching Stanley B. to pack his pipe neatly, dump
the plpe's hot ash in an ashe-tray, place his pipe in a firc-proof container in
hic gym bag, and clcan up after himself. (llarmon Report at 11.)

' When Mr. Harmon questioned ST5 ofticials about the termination of
Stanley B.'s training, they rcasoncd that *it could have been reallzed Lhat the
goal was beyond achievement or that other needs were more imparrant. The
record, however, did nol lndicale why attempts to teach (Stanley b.| safe-
amoking hahite were ahandmned, or houw his need to "emoke cafely' would other-
wise be addressed.” (Harmon Report at 12.)

* HCFA conducts periodic examinatinne nf those facilitias for the
mentally Jdisabled receiving federal funding.

Pica is an abnormal deaire to ingest substances not narmally oatan.

8
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clients were either lacking, or not being {mplemented as written at
their day programs: (1) A staff interview indicated that Client #07
ingested a piccc of plastic at her day site (Pl. Ex. 19, HCFA
Cottage 32 Survey al 5); (2) during a one-hour observation, Client
#09 was obsarved tn ingest feathers from a duster, and lacked
involvement in a routine (id.,); (3) Client #08 1lacked the
implementation of the “eye-gouging” component of her behavior program
(id. at 6); (4) Staff ohserved Client #08 stick her finger in her
eye, but did not recdirect her to remove it as indicated in h;r
behaviur progqram (id.): (5) observation and documentation indicated
that Client. #02's behavior program to reduce his self-injurioue
bchavior of hitting his head with his hands was not implemented as
written (Pl. Ex. 19, HCFA Cottage 34 Survey at 2); (6) a review of
Client #06's behavior data since the implementation of his program
deaigned to prevent incidents of ingesting cigarette butts indicated
that cClient #06 1ngested cigarette butts at least seventy-eight
times hetween June 17, 1984 and January 1, 1995 (Pl. Ex. 19, HCFA 26
Colony Ct. Circle Survey at 2); (7) STS's failure to implement its
procedure to keep toxXic substances out of reach of the calient
resulted in Client #03 ingeeting a water and blcach mixture (Pl. Ex.
19, HCFA Cottage 22 Survey at 2); and (8) although Client #02 rell
three hundred and twenty-four times between JTanuary, 1994 and
October, 1594, STS lacked programming to address this behavior.
(Pl. Ex. 19, HCFA Cottage 34 Survey at 2.)

STS has not only fajiled to protect its residents from injury to

themselves, bhut has also failed to protect ite recidentec from
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unreasonable risk of injury by other reecidents. A cursory review of
STS's accident report for the year beginning September 1, 1993
reveals numerous incidents of residents' acts of aggression toward
their peerc.'' Whilec the court acknowledges that a facility such as
8TS is nut eble Lu prevent every incident, the court notes that
numerous incidents listed in STS!'s accident reports occurred on

several occacions. (Pl. Ex. 20.)%

Thie court, however, finds that STS's accident reports are
misleading, when viewed in isolation. When the court juxtapos;;
STS'e rcported and substantiated abuse and neglect allegations
betweelnr 1992 and 1994 with those of the other institutions in the
DMR's =i¥ regions, the court finds STS's number to be the lowecet.
(S¢c, Dcf. Exs. AB and AC.) Of course, such a comparison does not
exonerate STS from its duty to minimize accidents. However, S§TS
appeared to be combating the problem more effectively than any of
the other institutions in the region.

Although positive reinforcement is one of the mast effective,

efficient, and nonaversive procedures available for dealing with

such maladaptive behavior, iL is not a standard part of SUS'Ss

" Fne example: (1) A rasident knocked Claire to the floor; (2) a

resident pushed Karyn to the tloor; (3) a resident punched Ray in tha chast;
{4) a recaldent hiz Mary on the head; (5) Charlie punctied a ulaf{ member in the
back of hig head; (6) a rasidant punched .Iudy in the cya; (7) a vesident threw
Alivia tu the ground; and (8) a resident grabbed HBrenda's head, and bit out a
mouth full of hair. (Pl. Ex. 20.)

" For esample: (1) A resident slapped Stella two Clmes in two days;
(?) James headlocked another resident on three ceparate occasions in one day;
{3) a resident slapped Lillian D. on the head five times:; (4) a reaident head~
butted Chriatine O. three times; (5) a residenl slapped David W. in the face
two times; and (6) & resident slapped Richard W. in the face two timec. (P1l.
Ex. 20 and sclected accident reports.)

10
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behavioral prograns. Further, when sSTS did 1include positive
reinforcement in a behavior plan, attempts by the psychology and
diract-care staff to implement the procedure demonstrated a “total
lack of understanding of pusitive reinforcement.” (Pl. EX. 22 at
74) For example, the staff allowed one raesident to perform
preferred chorec to rcinforce appropriate behavior, and directed him
tu dv Lhe same chores when he became agitated. Ln another case, a
resident., wha was restrained at least once a day for exhibiting
aggreceive bchavior, received his reinforcement snacks despite his
disruptive conduct. Yet another resident's behavior plan called for
reinforcement every five minutes, but the staff member did not
administer the procedure, reasoning that it does nol work. “By not
applying the simplest, most basic prinaiples of intervention and
positive reinforcement, residente at STS arc not receiving a

suitable training program.” **

(PL. Ex. 22 at 7.)

Another flaw in S1S5's psychological services is its failure to
eep its residente actively cngaged. Dr. Harchik performed a study
across eleven cultdages to determine the number of residents engaged
at any given time.'" He found that the residents wara “almost never

cngaged.” (Pl. Ex. 22 at 11.) In fact, the averaye percenlage of

residents engaged across the eleven cottages was 31%, an axtremely

" br. Harchlk also nctea the conspicucus absence ot pogitive staff
interaction with the residente. Hc ctated that he observed fifty staff members

across eleven gettings, and found only one interacting with the residenks.

it

Fvery ton tn fifteen minutes Dr. Harchik would count syctematically
the number of residents who were engaged. Dr. Harchik's definition of

“engagement” included any active participation in an activity (i.e., luuking
at magazines, eating dinner, and playing with Loys). (PL. Ex. 22 at 11-12.)

11




SENT BY:US ATTORNEY'S OFFICE : 6-20-96 : 17:18 :STRIKE FORCE OCDETF - 202 514 6273:#13/26

AQ T2A
{Hev. Wye)

low average by professional standards.'” Instead of engaging the
residents in activities, stattf members were observed watching TV,
talking on the taelephone, talking to each other, and cngaging in
other miscellaneous activities. (Pl. Ex. 22 al 11-13.)

S15 has tailed to discover and address silch systemic defects,
because its staff doaes not execute STS'c “rcvicw and modify”
procedures regularly. Once aygain, STS is in compliance with the
letter of the Kemedial Orders, but fails to produce the results. As
dictated by the Remedial Ordere, STS proccdural guidelines requi;;
that its staff hold reyular monthly reviews of behavior treatments
Lor those residents receiving medication, and that a doctoral-leval
psychology etaff conduct monthly reviews of specific behavior plans
(“QA reviews"). Alsu, an linterdisciplinary team is required to
pertform a quarterly review af all plan objectives. Furthermorae,
STS'c Program Recview Committee (the “PRC") is reguired to review
thuse residenls recelving behavior medlcations at least every two
years. (P1. Fx_. 22 at 9.) However, while at least half of the
bchavior programs hc reviewed required modification,'® the QA reviews
performed prior to his report did not recommend moditication of any

existing behavior plans.'” (Pl. Ex. 22 at 9.)

15

Dr. Harchilk ctated that “80% or luwer is considered to be problemacic
by professional standards.” (Pl. Ex, 22 at 12.)

" Dr. Harchik found that tha patient's behavior wac c¢cither worasning or
not proyressing.

" Dr. Harchik aratad that STS's *clinical response to behaviore
wuzsening appear(ed) to be to look to obtaining a better diagnosis . . . OF
changing medications . . . . Theorc appcara to be little focus upon modifyiny
environmental conditions and intervention procedures.®™ (Pl. Ex. 22 at 9.)

2
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Finally, the Defendants violate the Remedial oOrders by
administering behavioral medication in lieu of training programs.
The Defendants' own expert found that STS administcred psychotropic
mcdications for behavior problems when Leliavioral programs were more
appropriate. 0Ur. frred Vvolkmar tound that:

Psychiatric services at STS appcared to be entirely
focused on issues of medication . . . Essentially,
there appear to be no psychialric services other than
those related to medications, c.g., ne in-service
training, no supervision, nn psychotherapy, no
consultation regarding psychialric aspects of medical --
conditions, and so forth. Psychiatriasts are not really
active members of the treatment teams but rather are
brought in as, in effecl, outside consultants. . 'l'he
psychiatric consultatione are not well integrated with
other aspects o0t the rehabilitatinn and medical
progran.

this has had the unintended effect of "marginalizing”
psychiatry at STS with vunsequent implications for the
quality of service which is provided.

Report of Dr. Fred R. Vulkmar at 6 [rhereinafter “volkmar Report®].

B. Medical Services

'he Remedial Orders reqnire that STS provide adequate medical
care to all of its residents.' Several of the experts' repourts and
STS cumpliance reports reveal that S1S has established a suhstantial

numher of medical programs. Howevar, clear and convincing evidence

The Consent Decree provides in relevant part: § I({3) (adequate
madical care shall be afforded all rcoldenta pursuant to the SacLeide Of
protessional judgment by a qualified profesaional): § T(4) (hehavior modifying
medications and other medicalivus wmusl be prescribed and administerea to
residents pursuant ra the sxercise of profedsional judgment by a gqualified
professional); and § v(5) (plan snall be established setting forth the racord
keoping syctema, policics, and procedures with respect Lu each patient's carce,
medical treatment, and required training that shall ba utilized to maintain and
make available in wach resident s record such information as is professionally
necessary to permit the exarciec of profcsaional judgment in thaL cesident's
carae, medical treatment, and training).

13
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shows that the Decfendants' medical services at times viulale the
Remedial Orders' requirements, thereby placing residents in grave
danger.

Pcrhaps the most blatant example of STS's failure to provide
adeguate medical care is found in the various reports on the death
of .John T.'"” 1In caring for John T., STS's medical staff made a
scries of severe errors which possibly countributed to his ultimate
death. Among those errors were the following: (1) STS staff's
management of diarrhea and severe malnutrition in June, 1592 w;;
delayed and inadequate;zn (2) Juhin T.'s physician, one Dr. Guevarra,
railea to diagnose nis deteriorating condition in a timely or
adequate manner, during the last ten days of August, 1992;%' (3) on
the day of John T.'s death, STS slaff failed to recognize that he
had lapsed into unconsciousness for several hours;?” (4) Dr. Guevarra

failed to question why John T. was rcceiving an extraordinarily high

dosage of Dilantin (three Limes as high as his normal dose);*

(%4

One raport describhed STS'c treatment of John T.'s medical condition
a5 “plagued with medical flaws that may have contributed to precipitating (his)
death. . . . Upon rcturn to STS in a debllitated but stable cuuadiliun, John
T.'s evaluation by his (primary care phycician] failed to assess and addrccc
iwpurtent awpects of his medlcal condition.” Memorandum of Migual Aqguino at 3
{horaipafter “Aquino Mcmo®].

*  Repurt un Jutin T. by Dr. Rene Jahiel, STy Medical Director, at 1
{herainafter "Jahicl Repore™].

41 Id'

Kk I:

* pr. Jahiel stated that a “"thorough review and investigation on arrival
should have revealed Lhe exceusive dosage of {u]ilantin and may have clarified
the parhalogical processecs ongoeing in thic paticnt, including the cause of his

apparently severe pain.” (Jahicl Report at 6.)

11
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(S) Dr. Guevarra failed to check John I'.'s Dblood to determine
whether he was carrying a toxic level of Dilantin;” (6) Dr. Cucvarra
did net providc clcarly defined orders regarding John T.'s medicine
prescription;”™ (7) Dr. Guevarra prescribed a “cocktail of
medicatians” without regard to the detrimental effects of ordering
multiple medications.’

As shown above, STS's care of John T. was plagued with
appalling examples of insufficient medical care, and such systemic
inadcquacies might be sufficient alone -‘tu [ind Lthe Defendants in
contempt Oof the Remedlal Orders. However, the conrt will discuss
saveral additional examples balow.

STS's maintenance of its active and inactive problem lists is
inadequate. Active and inactive prablem lists are a crucial part of
effective medical <cars. Repert of Karen Green McGowan at 4
(hereinafter "McGowan Report”). Problem lists provide an accurate
picture of a patient's current and past health history. (Id.)

Furthermorse, such liste are very uscful to medical censultants, and

" Aguinu Memo dat 4.

* Dr. Guevarra ordered that Jahn T. recsive Demerocl for “cevere pain,”
Ativan for “"ayilatiun®, and Tylenol for “mild pain.” However, Dr. Guevarra did
not clearly define what conctitutes the respective levels of paiu.
Consequently, the amount of medicine given waz left open to interpretation,
and thus unpredictable. Id,

“  pr. Guevarra did not consider. nor did he alert hia nursing staff to,
the poosibility that such a mixture cuuld resull {n restlessness, insomnia, and
self-abusive behavior. CQonaaquently, when John T. exhibited cuch bechaviors,
they “werc all regarded signs of pain and . . . due to [(Dr. Guevarra's) initial
oversight that failed to concider thc potential deleterious eff{evi uf Lhe
cocktail ot medications, the possibility that unusual hehavioar . . . could
repreoent toxicity wes never cunsidered.” A3 a result, the administering of
medications naver ended. Id.
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when STS refers a patlenl Lo a new physician. (IQ.) <Conversely,
problem lists are utterly useless if they are not accurate. At STS,
most of thc paticntc that the experts observed had problem lists.
However, Lhe majority of the lists reviewed were either incomplete
or inacourate.”’ (McGowan Report at 4.)

STS's recordkeeping procedures are also below professional
standards, causing important medical information to be obscured, and
jeopardizing its residents’ health. Ms. McCowan found that STS was
attempting to maintain the residents® medical record;.
Nevertheless, she explained that it took her trom one and one-half
to two hours per client to retrieve information in the client's
record, because there was “(t]oc much crucial information in too
many places, much orf which (was] either incompliete, repetitive or
inconsistent.” (McGowan Raport at 3.) Aleo, thc HCFA's report
cited several cases of primary care physicians altering patients'

medication without informing the interdisciplinary team, and

' Ma. McGowan reviewed eight lists and found thal secven uf them wece

eithar incomplete or inacenrate. (McGowan Report at 4.) Dr. James Walker
stated that the “medical records problem lists’ are not current and progresg
notes do not indicate the problem being addressed, making review cumbersume

and open to oversight. This problem ia multiplied hy the number of disciplines;
using Lhe progress notes.” Report of Ur. James E.C. walker at 1 [hereinaftar
“Jalker Report®). Morcover, a Quality Assurance Review Summary completed by an
STS medical staff member revealed thae fallawing:

[I)n twenty-£fivo porcont of caess, all cignificant past illncsoes
were not listed and . . . diagnostic procedures were not listed in
about thirty three percent of the active prublew lists. In regard
to health case unit admiaaians, ren tn twelve percant of residents
did not have dally progress notes for at least the tirst three
daye after admiccion.

(Pl. BEx. 4 at 25.) Z¢v alsy, Pl. Ex. 4 «t 8, 9, 26-27 (Ur. Wachtel cites other
findings of poor problem listsj.

16
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patients' medicatiun records not accurately reflecting the actual
dosage of medication that the patients were receiving.®

Even when medical concerns werc properly listed in a patient's
record, STS often failed to follow-up with the appropriate medical
care. For example, in several instances, medical records indicated
that patients were experiencing significant weight loss, but STs
failed to take action.?* (McGowan Keport at 11; Pl. EX. 4 at 14,
15, 16, and 21.) On other occasions, patients were diagnosed as
having serious illnesses, but inadequate medical action was takeﬁ.
(P1. Ex. 4 at 13.)

Dr. Volkmar noted that STS's system for prescribing medication
was at times “yery complicated,” and had “possible medical-legal
implications.” (Volkmar Keport at /-8.) He explained that there
were at least six participants involved in any transaction related
to medication, which at times decreased the yualily of palient care.
'he participants included: (1} the client, (2) his/her parent or
guardian, (3) the peychiatriet, (4) the primary carc (precscribing)
physician, (5) the Lrealmenl Leam, and (6) the program review
committee (the “PRC") "which functioned as the final arbiter for
medication decisions.” (Volkmar Report at 7.) Dr. Volkmar

explained that, although the rationale behind such an elaborate

® Mlient #N?2'a mediral recmrds showed that, ac of Dacember 13, 19%4, he

was receiving ten mg. of rindolol daily, when, in actuality, he had been
receiving fiftcen mg. daily for ncarly a month. In another case, Client #0]'s
primary care physician increased his dosage of Tranxene from three ta four
tlmes a Jday, bul Lhu incrrase was not reflected Lin Client #03's medlcal records
for over threa months. (Pl. Ex. 15, HCFA 26 Colony Ct. Circlec Survcy at 6.)

¥* Ma. McGowan noted that unplanned weight luss in an environment like
STS iw almost always indicatlve of other health issuec. (MaCowan Rcport at 11.)

17
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process was to ensure quality care, the process "appeared, at times,
to have the opposite effect in that quality of care was potentially
worsened.” (Volkmar Report at 7.)

He aescribed one 1instance 1n which an elderly patient's
psychiatrist requested that the patient's tranquilizing medication
be changed in light of his Parkinsonian symptoms. However, the PRC
not only disapproved ot the psychiatrist's request, but also
‘preapproved” a virtually opposite requeet of Jinorecasing the
patient's current medication. Dr. Volkmar stated thal “as far as
could be determined no member of the PRC had ever segen the patient
and . . . with thc cxception of a single physician on the PRC (who
presumably was not paying attention) other members would essentially
not. have been aware nf the issues invalved." (Id.)

Dr. Volkmar concluded that:

The implications of ungualiried (e.q., unlicenseq)
personnel, in effect, making major decisions regarding
pharmacolngical interventions is problematic. The usae,
as in the case noted above, of “preapproval” or certain
drug regimens by PRC is (presumably) theoretically
intended to shorten the raeview process; it has the most
unfortunate effect of undercutting the relationships ot
the physician and his/her patient by well meaniny
individuals who basically do not know the patient.

. . |l'l'his practice] appeared to cross the boundary of
acceptable practice.

(Volkmar Report at 7-8. See alsg P!. Fx. 4 at 10.)

C. Physical Therapy Services
'he Remedial Orders require that STS provide adequate physical
therapy services for those residents in nead of eguch ecrvices.

Adequate physical therapy is critical at an institution such as STS,

18
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as it servcs to prevent phyeical degeneration, body deformities, and
abnormal growth."

At the hearing, and in her report, (PlL. Ex. 8), Ms. Harryman
revealed clearly that, as of her incpcotion on November 15-17, 1993,
STS's physical therapy services had a plelLhura of deficiencies that
violated the Remedial Orders. Tndeed, she found that nearly every
aspect of STS's physical therapy services was beclow profeesional
standards. Ms. Harryman opined that STS's grussly inadeqguate
staffing was the primary cause af its poor physical thera;;

services. S5he explained that, in 1993, a mere scventcen of thc 244

residents receiving physical therapy services were receiving

wn

The Remedial Orders mandate the foullowiny: Cuansenl Delrwe § V(4)
{proccdurcc chall be used to “reasonably onsure that there is consultation and
communication of relevant information between and among personnel regarding
cewidentys’ vate, Lraining needs and priorities . . . and that such informatiocn
ia communicated to staff who provida care for that resident"); Consent Decree

€ V(S) (mandates that record keeping systems. policies, and procedures with
rmypell Lu cavli palienl’'s care, medical treatment, and required training be
utilized to maintain and make available fin earh resident's record anch
intormation as is protessionally necessary to permit the exercise of
peulessional judgment in that resident's care, medical trestment, and
training): Consent Derree § V(A) (requires that measmurea he taken "ro provide
adequate medical care, including evaluarion of residents with physlical
disabilitiea, and thc speccific steps that will be undertaken to provide
appropriate medical and physical therapy services to prevent contractures,
physical degeneration, and inappropriate body growth and deformity“); 1990
Caurt Order § 1(F) (requircs thc D¢fendants to provide "appropriate phycical
tharapy ta each reaident with physical handicaps for whom a program of physical
therapy has been ordered by a qualified professional, and ensure recurds of
ouch trcatment arc made and cntored in the resident's medical record”™); and
1990 Court Order § 1(G) (requires the Defendants to have a gqualified physician
aswess watt physivally disabled resident “to determine whether a physical
therapy program should be iniriared ar an sxisting physical therapy program
modified To prevent ¢ontractures, physical degeneration, and inappropriate body
growth and doformity.” The phynician ia then required to rofer thoce recidente
in need to a registered physical therapist. Within forty-five days from guch
tefurral, the physical therapist is rteyuired LU “assess aud evaluale sach
regident so referred and davelop a written physical therapy program for e@ach
of them.”).

19
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assistance frow licensed physical therapists (“PT"). The remaining
residents were torced to receive <training from unlicensed
rchabilitation therapy assistants (“RTA"). She concluded that such
staffing “precludes residents in need of physical therapy from
receiving adequate care.” (PL. Ex. B at 4.) S$TI's has, however,
taken steps to rcmedy thic deficiency.’!

Although 1licensed PTs planned the. services that the RTas

administered, STS did nat have objective guidelines tor monitoring

the delivery of physical thecrapy scrvices, or an eectablished
methodology for documenting procedure implementation. Consegquenlly,
the RTAs and direct care staff often provided physical therapy
services without the requisite gquidance. (P1. Ex. 8 at 4.)
Furthermore, STS's training procedures did nol provide yguidellines
for determining staff competence prior to allowing snch staff to
administer physical therapy services. As a result, residents were
in danger of receiving physical therapy from incompetent personnel.”™

(Id.)

s

NMR entered into a two-year contract, effective from August 25, 1995,
for the provision of 240 hours per week of physical therapy, wpeech/languaye
therapy, and occupational therapy cervices, the equivalent of six full-time
positions.

¥  Indeed, Ms. Harryman found that s “cevere eyetemic problem at STS is
that indirect physical therapy services . . . are implemented by people who are
nut adequately trained un a teyular basis and who do not carry out adequate
physical thorapy treatment.” (Pl. Ex. R ar 4.) Ma. Harryman raviauwad a vidan-
tape which STS uses to train KIAs, and found it to be cCursory and incapable of
providing sufficient information to ensure cafc and appropriatc delivery of
physical therapy. (Pl. Ex. 8 at 9.) Moreover, Ma. Harryman observed two RTAS
implementing physical therapy, and, in both inutancus, Lhe RTA's procedures
were adminictered incorrectly, thereby placing the resident in risk of physical
maladies (i.e.. contractures. deformity, musculoskeletal injury). (Pl EX. ¥ at
7-8.) .

20
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While STS has guidelincs and proccduree for determining when
implementation and/or . termination of | physical Lherapy is
appropriate, it fails teo implement them cansistently. At the
hearing, Ms. Illarryman testified that ETS has a proccdurc for
evaluating residents which consists of eight components. However,
when she reviewed ten STS physical therapy evaluations, she found
that only 36% of the required components were covered in all of the
evaluations. (Pl. EX. 8 at &.) lfurther, few of STS's evaluations
included goals regarding physical therapy treatment. Thus, it 1s
clear Lhial STS's staff was not assessing the effectiveness of its
physical therapy services, or moditying such services, when
appropriate. Thie deficiency placed the patients at risk of
receiving ineffective, useless, and detrimental therapy.” 1In fact,
STS's inadequate physical therapy services have caused several
residents who, only a fecw ycars carlier, were ambulatory, to be
permanently bed-ridden.

Finally, STS fails ta make affactive use of its general
physical therapy protocols.”™ Professional standards require that
“all physical therapy protocols be dated and reviewed regularly.’

(Pl1. Ex. 8 at 7.) A review of STS's genaral physical therapy

¥ Also ST5's procedures do not providc for annual phyaical thcrapy

asaaramenta of clienks. This, too, prevents STS from determining the
effectiveness of its services. My. Harcyman opined Lhal “(zjw~evaluativn ovn
lcae than an annual basis is not adequate for any client receiving physical
therapy services, which is a major concern in a facility where multiply
handivapped tesidenla ceceive primary therapy services from unlicensed and
minimally trained personnel.” (Pl. Ex. 8 ar §.)

* A protocol is a dectailed plan of phycical therapy trcatment or
procedure.
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protocols cvinced that STS had failed to document or make any
additions or revisions Lo any of its general protocol reviews in
nearly one and a half years. Further, in some instances, pProtocols

were not availablc for patiente at all. (Pl. Ex. 8 at 7.)
C. RULING ON CONTEMPT AND REMENTES

The court rinds by clear and convincing evidence Lhal Lhe
Defendants are in contempt of the Remedial Orders.’® Although STS's
quarterly reports reveal that it was in compliance with over 90% of
the Kemedial Orders‘ requirements,’® such “compliance” was not
effactuating the Remadial Orders' dasired results. Indeed, STS's
syslemic flaws hiave caused many residents to suffer grave harm, and,
in several instances, death.

To ineure that the Remedial Orders' purposes are satisfied in
the [fulugre, the cuurt will appoint a special master to review STS's
operatinns. Tt is well <attled in the law that federa! courts have
the inherent power to appoint an agent to oversce the implementation

of its consent decrees. In re Peterson, 253 U.S. 300, 312-13

40

The anurt. notes that some of the most compelling evidence came from
the vefendants Own experts.

™ The court does not agree with the Plaintiff‘'s contention that the
compliance reports are not pertinent Lu Lhe ipslanl maller. Rather, Lhe cuurt
finds the compliance reports to ba a guitable starting point in daetermining
whether the Defendants are complying with the Remeaial Orders. Moraover, the
court notes that the Plaintiff consented to the Defendants' aubmission of
enmplianca reparrs, (Consant Decree § V), and, haretofora, had never contested
the appropriatenass of the court using such reports as a measure of compliance.
Thuo, the court will not permit the Plaintiff to contest the validity of the
compliance reports at this time.
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(1920). Indccd, thie “"court has an affirmative duty to protect the
integrity of its decree. This duty arises where the performancc of
one party threatens to trustrate the purpose..of the decree."
Derger v, llecklex, 771 F.2d 1556, 1568 (2d Cir. 1985) (emphasis
added) (quoting Stotis v, Memohis Fire Dept., 679 F.2d 541, 555 (Gth
Cir. 1982), rev'd on other grounds sub nom., Fire-tighters Local
Union No, 1784 v, Stotts, 467 U.S. S61 (1984) (footnotae omitted)).
while Federal Rule of Civil Prucedure 53(b) requires that the
appointment of a special master ba the aexception rather than t;;;
rule, it does not “terminate or modify thc dietrict court's inherent
equitaple power to appoint a persou . . . tuv assist it in
administering a remedy.” Ruijz. wv. Estelle, 679 F.2d 1115, 1161 (5th
Cir. 1982). Rather, “(b]eyond the provisions of (Fed.R.Civ.P.53)
for appointing and making references to Masters, a [ederal district
court has the inherent power to supply itself with [(a special
master] fur Lhe administration of justice when deemecd by it
essential.” Id. At 1161 n.240 (citing schwimmer v, U.S.., 232 F.2d
855, 0G5 (oth Cir.), gcrt. denied, 352 U.S. 833 (1956) (citation
omitted)). See also, Juan v. Weicker, 37 F.3d 3874, 876 (2d Cir.
1994) (court appointed a monitnring panel, and later a single
monitor, to oversee consent decrec, “because of the difficult issues

involved, as well as the importance to Lhe plaintiff class of

enforcing the decree.”); Berger v, Heckler, 771 F.2d at 1568

(holding' that court’s decsire to protect the integrity of its decree
“Justifies any reasonable action taken by the court to secure

compliance.”); Stone v. San _Fransiscq, 968 F.2d 850 (9th Cir. 1992)
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(stating that district courts are permitted to appoint a special
master to ovecrcee a consent decraa); Sheea e

Horkers v, EEQC, 478 U.S. 421, 482 (198G) (Court recognized the
‘difficulties inherent in monitoring compliance with the court's

orders,” and, thus, found the appointmant of an administrator ‘well
within the District Courl's discretion.”); Kendrick v, Bland, 740
F.2d 432, 438 (6th Cir. 1984) (holding that a court may appoint a
‘monitor to observe defendants' conduct and thereby permit the
tederal court to oversee compliance with its conlinuing order.'):-

An appellate court will not disturh a district court's decision
to appoint a special master, unleas a clear abuce of judicial power
is shown. Further, deference to the district courl's exercise of
discretion is heightened where, as here, the court has been
uverseeing a lavge, public institutiocn for a long period of timec.
Stone, 968 F.2d at 856 (citing Kufo v. Inmates Of Suffolk County
Jail, 502 U.S. 367 (1992)). Sec also Hutto v. Finney, 437 U.S. A71,
688 (1978) (Cuurt gave substantial deference to district court's
years of experience nvarseeing prison system).

In the instant case, the court‘finds that the complex nature of
the case, together with the delicate interesls of STS's residents,
call for the appointment of a special master to determine why STS's
efforts are not producing the Remedial Ordera' intended results, and
to make recommendations to the courtl. In addiliun, if Lhe special
master deems it necessary, the court will appoint an expert review

panel, compriscd of onc expert in each of the three arsas discussed

above, Lo assist the special master in making findings and
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recommendatione. The gpecial master shall take the followiny
actions: (1) cunduct an immediate and thorough review Oor all aspects
of SIS's care and treatment of residents covered by thae Remaedial
Orders to determine the changes nceded to meet the Orders’ desired
ends; (2) Cfurmulale specific methods to implement the required
changes; and (3) work with the parties to effactuate those changes.

The Plaintiff and Defendants shall report to the court, wither
jeintly or severally, their recommendation(s) tor appointmaent as
special mastar an or before July 15, 1996. The court shall makc tg;

final dctermination.

SO ORDERED.

g B AL

EL‘%N BREE BURNS, SENIOR JUDGE

UNITED STATES ULISTRICT COURT

L

Dated at New Haven, Connecticut, this £ day of June, 1996.
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