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BASSLER, DI STRI CT JUDGE:

The Equal Enpl oynment Opportunity Conm ssion (“EEOC) brought
this action on June 6, 2002, alleging that Honeywel |
International Inc. (“Honeywell”) (fornerly known as AlliedSi gnal
Inc., Autonotive Aftermarket) engaged in discrimnatory
enpl oynent practices in violation of the Age Discrimnation in
Enpl oynment Act of 1967, as anmended, 29 U.S.C. § 621, et seq.

(the “ADEA").

On July 29, 2004, the EECC and Honeywel |l filed a consent
decree, which provides the terns on which the parties have agreed
to settle this case. The settlenment set forth in the consent
decree resolves all issues raised in the Conplaint filed by the
EECC. On Septenber 14, 2004, the Court held a public hearing on
the fairness of the consent decree. Al eligible and potenti al
claimants who filed tinely objections were given notice and an
opportunity to be heard.

The consent decree is now before the Court for final
approval and entry.

This Court has jurisdiction over the matter pursuant to 28
US C 8§ 1331. Venue is proper pursuant to § 1391.

For the reasons set forth below, the Court approves the
consent decree and orders the Clerk of the Court to enter it as a

final resolution of the clains asserted by the EECC.
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PROCEDURAL BACKGROUND

This action arises out of charges of age discrimnation

filed with the EEOC in 1997 and 1998 by six forner Honeywel |
enpl oyees: Brian Hussey, David Hopkins, David MConnell, David
Johns, Randal Anglin, and Terry Mkinster (collectively, the
“Charging Parties”). The EEOC conducted an investigation of the
charges and interviewed and received questionnaire responses from
many current and fornmer Honeywel |l enployees. Prior to filing
this action, the EECC attenpted to resolve the charges by
engaging in informal conciliation efforts with Honeywell, but was
unsuccessful . (Suppl enental Subm ssion in Support of Consent
Decree (“Suppl enental Subm ssion”) at 4.)

On June 6, 2002, the EEOCC filed this action against
Honeywel | all eging violations of the ADEA. In its Conplaint, the
EECC all eged that in 1997, Honeywell |aid off Charging Parties
Hussey and Hopkins fromtheir positions as Business Devel opnent
Managers, and laid off a class of simlarly situated nmanagers,
based on age. The Conplaint also alleged that Honeywel |
term nated Charging Parties MConnell, Johns, and Anglin, and a
class of simlarly situated sales representatives, because of

their age.! The EEOCC further alleged that Honeywel|l failed to

! Prior to the nediation conference in August 2003, the
EEOCC advi sed Honeywel | that it was not seeking nonetary relief on
behal f of several other simlarly individuals, because these

3
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sel ect Charging Party Makinster, and a class of simlarly
situated enpl oyees, for the newy created position of Account
Executive, and instead placed himand other qualified individuals
into the newy created Sal es Associ ate position, which offered
| ess pay and benefits.? Honeywel | denied that it discrimnated
agai nst any of these individuals on the basis of age, or any
ot her unl awful characteristic. (Consent Decree (“Decree”) at 8§
1. A)

Prior to the initial scheduling conference with Magistrate
Judge Madeline Cox Arleo, the parties agreed to engage in
i nformal exchanges of information to facilitate nmediation. The
Court subsequently issued orders staying discovery pending
medi ati on, except that the parties were permtted to exchange
i nformati on or conduct other discovery as would facilitate the
medi ation. As part of these initial disclosures, Honeywell
produced over 25,000 pages of docunents and the EEQCC produced
nearly 7,000 pages of docunents. The parties also took the

deposition of Honeywell’s forner Vice President of Business

i ndi vidual s either signed waivers releasing all clainms, or filed
and settled private | awsuits agai nst Honeywel | .

2 Twenty-five simlarly situated individuals will receive
monetary relief under the consent decree as Eligible Cainmants.
Earlier in the litigation, the EEOCC al so identified several other
potential class nenbers who had been placed in the Sal es
Associ ate position rather than the Account Executive position.
The EEOC advi sed Honeywel |l that it was not seeking nonetary
relief on their behalf because these individuals |ater signed
wai vers releasing all clains against Honeywel | .

4



Case 2:02-cv-02721-WGB-MCA  Document 23  Filed 09/30/2004 Page 5 of 16

Devel opment, WIIliam Robi nson, on May 6, 7, 20, and 21, 2003.
(Suppl enental Subm ssion at 5.)

The parties agreed to use a nmutually acceptable, neutral
medi ation firmin an attenpt to resolve this matter and
accordi ngly exchanged additional information prior to the
medi ati on session. The medi ator conducted all day nediation
sessions on August 21 and 22, 2003, which were not successful.
The nedi ator made several subsequent attenpts with the parties to
try to resolve the matter. (1d.)

Thereafter, on Decenber 16, 2003, Magistrate Judge Arl eo
conducted a settlenment conference, at which tinme the EEOC and
Honeywel | arrived at a settlenent in principle. The EECC and
Honeywel | then engaged in several nonths of negotiation
concerning the specific terns of the proposed consent decree. On
July 29, 2004, the EEOC and Honeywel|l filed the proposed consent
decree to resolve the issues raised in this action w thout the
time, expense, and uncertainty of further contested litigation.
(1d.)

. OVERVI EW OF THE CONSENT DECREE

A General Injunctive Relief

Al t hough Honeywel | did not concede any wongdoing, it agreed
to conply with a series of obligations. Under the ternms of the
consent decree, Honeywell agrees not to engage in any enpl oynent

practices that are unlawful under the ADEA, to provide training
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on the ADEA to all managers and supervisors in relevant divisions
of Honeywell, to post notice of the entry of the consent decree,
and to make periodic reports to the EEOCC concerning its
conpliance with the decree. (Decree at 1 3, 20, 21, 22, 27.)

B. Relief for Individuals

The consent decree also provides for nonetary relief to
i ndi vi dual s who: (1) were age forty or over at the tine of the
adverse enpl oynent action; and (a) were laid off from
Al'li edSi gnal Autonotive Aftermarket Division as part of the
elimnation of the Business Devel opnent Manager position
effective in February and March 1997; or (b) were term nated or
pl aced in a Sal es Associate position in the AliedSi gnal
Aut onoti ve division, effective Septenber 1, 1997, as a result of
the restructuring of the Warehouse Distributor field sales force;
and (2) have not filed a lawsuit alleging a violation of the
ADEA, 29 U S.C. 8 621; and (3) have not, effective as of the date
of the consent decree, settled and rel eased their federal ADEA
cl ai rs agai nst Honeywell. (l1d. at Y 6.)

The consent decree further categorizes these individuals
into two groups: (1) the Charging Parties; and (2) Eligible
Claimants: identified as those persons placed in a Sal es
Associate position in the A liedSignal Autonotive Aftermarket
division, effective Septenber 1, 1997, as a result of the

restructuring of the Warehouse Distributor field sales force and
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who did not file a charge of discrimnation with the EECC or a
state agency alleging age discrimnation relating to such
pl acenent. (1d. at § 7.)

Under the consent decree, $2, 150, 000.00 of aggregate
monetary relief is to be paid out to the Charging Parties in cash
paynents, attorney’s fees, and pension benefits as follows: (1)
$475, 000. 00 to Brian Hussey; (2) $375,000.00 to David Hopki ns;

(3) $275,000.00 to Randal Anglin; (4) $275,000.00 to David Johns;
(5) $275,000.00 to Terryl Makinster; and (6) $275,000.00 to David
McConnell. In addition, the consent decree provides for a gross
cash paynent of $8,000.00 to each Eligible Caimant. (ld. at
8.)

C. Notification of Persons Eligible for Relief

On April 15, 2004, followng the filing of the consent
decree with the Court, counsel for the EEOCC sent letters (in the
formof Exhibit F to the consent decree) to the approxi mately
si xty-seven Charging Parties, Eligible Caimnts, and ot her
potential claimants (listed in Exhibit E to the consent decree)
informng themof the nonetary ternms of the consent decree and
asking that any objections to the settlenent be received by the
EECC no later than April 30, 2004. (ld. at § 28.) The EECC
received two tinely objections, as discussed nore fully bel ow

On Septenber 14, 2004, the Court held a fairness hearing and

all Charging Parties, Eligible daimnts, and potential claimnts
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who had filed tinely objections were provided notice and an
opportunity to be heard.

D. The Court’s Jurisdiction and Role

Under the consent decree, the Court retains jurisdiction for
t he purpose of enforcing conpliance with the terns of the decree.
(Id. at § 27.) The decree expires on June 1, 2006. (ld. at ¢
33.)

E. (bj ections and Comrents

The EEQOC received two tinely objections to the consent
decree (attached as Exhibit 1 to the Suppl enental Subm ssion).
First, Stanley Tanaka requests that the EEOC consider providing
himw th sonme nonetary relief notw thstanding the fact that he
had rel eased his ADEA cl ai m agai nst Honeywel |. (Suppl enment al
Subm ssion at 12.)

Second, John Cresner objects to the consent decree as
i nadequate both generally and with respect to the amount he w |
receive as an Eligible daimant. M. Cresner was placed in the
Sal es Associ ate position when Honeywel | went through its 1997
restructuring. M. Cresner did not chall enge Honeywel |’ s action
by filing a charge of discrimnation with the EEOCC or by any
other nmeans. Rather, M. Cresner remained in the Sal es Associ ate
position until the position was elimnated in 2000. M. Cresner
was offered a standard separati on package in connection with the

term nation of his enploynment, conditioned upon a general release
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of Honeywell fromall claims M. Cresnmer m ght have against it.
M. Cresner did not sign the rel ease.

M. Cresner’s primary objection to the settlenent is that he
will receive | ess noney under the terns of the consent decree
t han he woul d have recei ved had he accepted Honeywel|l’s
separati on package. (Supplenental Subm ssion at 12-13.) M.
Cresner had the opportunity to address the Court concerning his
obj ections at the Septenber 14, 2004 fairness hearing.

L. DI SCUSSI ON

A St andard

“Technically, ADEA enforcenent actions initiated by the EEOC
are not governed by Federal Rule of Cvil Procedure 23, the
provision requiring a district court to nake a reasonabl eness
determ nation in a class action proceeding.” Binker v.

Pennsyl vani a, 977 F.2d 738, 748 (3d G r. 1992) (internal

citations omtted). Sone courts interpret this absence of a
statutory requirenent that settlenments of ADEA clains be found
“fair,” as an order to district courts to abstain from oversight.
Id.

The majority of courts, however, review settl enent
agreenents, including those under the ADEA, for fairness,

adequacy, and reasonabl eness. 1d. at 748-49 (citing Stoetzner v.

US. Steel Corp., 897 F.2d 115, 118 (3d Cr. 1990); Oficers for

Justice v. Gvil Serv. Commin, 688 F.2d 615, 625 (9th Gr. 1982),
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cert. denied, 103 S.Ct. 1219 (1983); EEOCC v. Pan Am 622 F. Supp.

633, 639-40 (N.D.Cal. 1985)). A district court has considerable
di scretion in determ ning whether a settlenment agreenent is fair
and reasonable, and its determnation will only be reversed for

abuse of discretion. Bi nker, 977 F.2d at 748; US vVv. New

Jersey, 1995 W. 1943013, at *10 (D.N.J. Mar. 14, 1995).

In making its determnation, the district court should not
seek to resol ve underlying factual or |egal disputes. EECC v.
Pan Am 622 F. Supp. at 639. |In addition, “[t]he proposed
settlenment is not to be judged agai nst a hypothetical or
specul ati ve neasure of what m ght have been achi eved by the
negotiators.” 1d. (enphasis in the original).

In Grsh v. Jepson, the Third Crcuit set forth sone of the

factors that a district court may consider in deciding whether a
consent decree is fair and reasonable. These factors include:
(1) the conplexity, expense, and likely duration of the
litigation; (2) the stage of the proceedi ngs and the anmount of

di scovery conpleted; (3) the risks of establishing liability and
damages; (4) the ability of the defendants to withstand a greater
judgnent; (5) the range of reasonabl eness of the settlenent fund
in light of the best possible recovery; and (6) the range of
reasonabl eness of the settlenent fund to a possible recovery in
light of all the attendant risks of litigation. 521 F.2d 153,

156-57 (3d Cr. 1975). Oher factors the Court should consi der

10
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i nclude: (1) any evidence of collusion between the parties in
reaching a settlenent; and (2) the presence of a governnent
participant in the negotiations. Binker, 977 F.2d at 748; U.S.

v. New Jersey, 1995 W. 1943013, at *11.

B. The Consent Decree is Fair, Adequate and Reasonabl e

A consideration of the record in light of the factors set
forth above clearly shows that the settlenent is fair, adequate,
and reasonable and is not the product of fraud or coll usion
bet ween the parties.

1. The consent decree was entered into only after
substantial discovery and negoti ation

The parties entered into the consent decree only after
significant discovery had been conpleted, including the voluntary
exchange of over 30,000 pages of docunents and a four-day
deposition of Honeywell’s former Vice President of Business
Devel opnent .

Mor eover, the consent decree is the product of nore than a
year of vigorously defended arns-1length negotiations. A nutually
accept abl e and neutral nediation firmconducted several | engthy
medi ati on sessions, at which the parties were unable to cone to
an agreenent. It was only after Magistrate Judge Arleo conducted
a settlenent conference that the EECC and Honeywel | reached a
settlement in principle. Subsequently, the parties engaged in
nmont hs of negotiation concerning the specific terns of the

proposed consent decr ee.

11
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Wei ght should al so be given to the fact that a governnent
agency negoti ated and approved the proposed settlenment. Oficers

for Justice, 688 F.2d at 625; U S. v. State of New Jersey, 1995

WL 1943013, at *11. The fact that this settlenent was negoti at ed
by the EECC | essens the concern usually present in private class
actions that the proposed settlenment m ght be the result of
col | usi on between the parties.

The record shows that the consent decree was not hastily
arrived at and there is no evidence of collusion between the
parties. Rather, the consent decree is a result of careful
negotiations in which the U S. was a party.

2. The consent decree provides for significant
nmonetary relief

Under the consent decree, Honeywell w Il pay $1, 950, 000. 00
in back pay and attorneys’ fees to the six Charging Parties and
$200, 000.00 in nonetary relief to the 25 Eligible Cainmants.
Except for the paynent of attorneys’ fees to counsel for five of
the Charging Parties, the EEOCC and Honeywel | agreed to bear their
own attorneys’ fees and costs. In addition, the consent decree
provi des that Honeywell will pay $400.00 in attorneys’ fees to
each Eligible Caimant who wi shes to have an attorney of his or
her choice review the terns of the proposed rel ease.

The consent does not provide full back pay to each of the
twenty-five Eligible Claimants. During negotiations, Honeywel |

vi gorously argued various defenses to reduce both liability and

12
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damages for the Eligible Caimnts. Wile the EEOC did not agree
with these theories, it was not unreasonable for the EECC to
consider the risks of litigation in negotiating particular

provisions of the settlement. See Bryan v. Pittsburgh Pl ate

G ass Co., 494 F.2d 799, 802 (3rd Cir. 1974)(finding that the
district court did not abuse its discretion in approving a
settlenment awarding a | ow percentage of the claimnts’ alleged

| osses, because the claimants woul d have faced substantial |egal
obstacles in establishing their right to any relief), cert.

deni ed, 419 U. S. 900 (1974); see also Agent Orange Prod. Liab.

Litig., 818 F.2d 145, 171-74 (2d Cir. 1987) (finding that the
settl ement anount was adequate in |light of the substanti al
factual and legal hurdles that the plaintiff class would have

faced in establishing liability), cert denied sub nom, 484 U S.

1004 (1988); Oficers for Justice, 688 F.2d at 628 (“It is the

conpl ete package taken as a whole, rather than the individual
conponent parts, that nust be exam ned for overall fairness.”).

Moreover, by the time the EEOCC filed suit in June 2002, only
two of the Eligible Caimnts and potential claimants had filed a
charge of discrimnation, both of which were settled prior to
this action. Thus, none of the Eligible claimnts would be able
to recover any anmounts in the absence of the proposed consent

decr ee.

13
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3. The consent decree provides for significant
equitable relief
The consent decree al so contai ns substantial equitable

relief designed to further the purposes of the ADEA. Under the
terms of the consent decree, Honeywel|l agrees to not engage in
any enpl oynent practices that are unlawful under the ADEA, to
provide training on the ADEA to all managers and supervisors in
rel evant divisions of Honeywell, to post notice of entry of the
consent decree, and to nmake periodic reports to the EECC

concerning its conpliance with the decree.

C. The Objections Do Not Prevent the Court from Finding
that the Consent Decree is Fair, Adequate and
Reasonabl e

Qut of approxinmately sixty-four Eligible and potenti al
claimants, only two filed tinmely objections. Neither of the two
obj ections received by the EEOC presents any basis for not
approving the consent decree. Stanley Tanaka requests that the
EEQC consi der providing himw th sone nonetary relief
notw t hstanding the fact that he had rel eased his ADEA cl aim
agai nst Honeywel|. M. Tanaka, however, articulates no basis for
invalidating his release, nor is there any. None of the
potential claimnts who released their ADEA clainms will recover
any nonetary relief as an Eligible daimant. (Suppl enent al
Submi ssion at 12.)

John Cresner objects to the consent decree as inadequate

both generally and with respect to the anounts he will receive as

14
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an Eligible aimant. M. Cresner was provided the Sal es

Associ ate position in the challenged 1997 restructuring. M.
Cresnmer did not challenge this action by filing a charge of
discrimnation with the EECC or by any other neans. M. Cresner
remai ned in that position until his position was elimnated in a
reduction in force in 20000 M. Cresnmer was offered a standard
separation package in connection with the termnation of his
enpl oynent, conditioned upon a general release. However, he
chose not to sign the release and to preserve his clains. M.
Cresner’s primary objection is that he will receive | ess noney
under the ternms of the consent decree than he woul d have received
from Honeywel | s separation package.

O course, in refusing to accept the separation package and
retain his ADEA claimstenm ng fromhis placenent in the position
of Sal es Associate in 1997, M. Cresner assuned the risk that he
woul d not recover as much as was offered in the separation
package, or that he would not recover anything at all. M.
Cresnmer’s contention that, after his termnation in 2000, he was
advi sed by the EECC that “it was not necessary to be interviewed
to be included in the lawsuit,” is irrelevant. (Supplenental
Subm ssion at Exhibit 1). He was included as an Eligible
Claimant in the consent decree, and he will receive nonetary
relief.

To the extent he is alleging that he woul d have becone a

15
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Charging Party but was told by the EECC in 2000 that he did not
need to file a charge to participate in the lawsuit, such
allegation also is without nerit. By the tine of the all eged
conversation, in or after 2000, M. Cresner had | ong since
foregone any opportunity to file a tinmely EEOC charge stemm ng
fromthe 1997 actions. 29 U S. C. 8§ 626(d). Moreover, M.
Cresner’s | oss of enploynent in 2000 was not challenged in this
action, nor was it challenged by M. Cresner individually by
filing a tinely charge of discrimnation

V. CONCLUSI ON

Havi ng revi ewed the record and the objections submtted, the
Court finds that the consent decree is a fair, adequate and
reasonabl e conprom se of disputed clainms and is not a product of
col |l usi on between, or fraud or overreaching by, the negotiating
parties. Therefore, the Court approves the consent decree and
orders the Cerk of the Court to enter it as a final resolution

of the clains asserted by the EECC.

/s WLLIAM G BASSLER
U S D J.

DATED: Septenber 28, 2004
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