
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

 
JACK E.  ALDERMAN  *  
     *  
 Plaintiff,   * CIVIL ACTION 
     * FILE NO.  1:07-CV-896-BBM    
v.     * 
     * 
JAMES E. DONALD, in his capacity * 
as Commissioner of the Georgia * 
Department of Corrections; HILTON * 
HALL, in his capacity as Warden, * 
Georgia Diagnostic and Classification * 
Prison; DOES 1-50, UNKNOWN * 
EXECUTIONERS, in their capacities * 
as employees and/or agents of the * 
Georgia Department of Corrections *    
     * 
 Defendants.   *  
_________________________________ 

 
DEFENDANTS’ BRIEF IN SUPPORT OF THEIR  

PRE-ANSWER MOTION TO DISMISS  
 

 COME NOW James E. Donald, Commissioner, Georgia Department of 

Corrections, and Hilton Hall, Warden, Georgia Diagnostic and Classification 

Prison,1 by counsel, the Attorney General for the State of Georgia, and without  

                                                 
1 Plaintiff has also specified numerous unknown, unnamed party Defendants in this lawsuit.  
(R1-1, ¶ 4).  To the extent that any such individuals have been properly named and served, it is 
the intent of counsel to represent the individuals.  To the extent that there has not been proper 
service, a “special appearance” is being made for the purpose of advocating this pre-answer 
motion on their behalf.   
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waiving such defenses as the applicability of the statute of limitations, submit the 

instant Brief in Support of their pre-answer Motion to Dismiss.  

I.  Statement of the Case 

 Plaintiff, Jack Alderman, GDC 385463, was convicted in Chatham County 

in 1974 for the murder of his wife and sentenced to death.  The murder was 

effectuated by a combination of bashing her in the head, asphyxiating her, and 

drowning her in the bathtub.  Plaintiff’s conviction and sentence were upheld on 

direct appeal.  Alderman v. State, 241 Ga. 496 (1978); cert.denied, 439 U.S. 991 

(1978), r’hrg denied, 439 U.S. 1122 (1979).  After the sentence was struck down in 

a federal habeas corpus action, Plaintiff was again sentenced to death in 1984.  

Alderman v. State, 254 Ga. 206 (1985); cert.denied, 474 U.S. 911 (1985), r’hrg 

denied, 474 U.S. 1000 (1985).   Since 1985, Plaintiff has been involved in 

numerous unsuccessful state and federal habeas appeals, including petitions to the 

United States Supreme Court, challenging his conviction and sentence.  Presently, 

Plaintiff has a petition for certiorari pending in the United States Supreme Court.  

 On April 20, 2007, Plaintiff filed the instant action challenging “the manner 

in which Defendants will execute him”.  (R1-1).  Specifically, based on the 

Department’s protocol and past procedures, Plaintiff contends that he is “likely” to 
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experience unintentional pain from the effects of the injections to be used in the 

procedure.  Id.   Speculating that he might experience unintentional pain, Plaintiff 

contends that the Department’s procedures violate the Eighth Amendment. 

 Plaintiff requests injunctive relief in the form of a prohibition against the use 

of lethal injection to carry out his lawfully imposed sentence. (R1-1, ¶ 5, 43).  In 

fact, Plaintiff objects to lethal injection under the Department’s current protocol, 

“or any similar procedure”.  (R1-1, ¶ 43a).   

 Defendants now submit the instant motion to dismiss as the Plaintiff has 

failed to exhaust his administrative remedies prior to filing this action.  

II.  Statement of Relevant Facts 

  Plaintiff, as an inmate in custody of the Department of Corrections, has 

been provided a handbook explaining grievance procedures, and has been given an 

oral explanation of the grievance process.  (Exhibit A, Affidavit of John Harper, 

hereinafter Harper, ¶ 5, 7).2  In summary, the grievance process of the Georgia 

Department of Corrections involves filing an informal grievance; filing a formal 

grievance; and filing an appeal of the formal grievance. (Harper, ¶¶ 8-12).  The 

                                                 
2 Use of the affidavit does not convert the motion to dismiss to a motion for summary judgment.  
See Colonial Pipeline Co. v. Collins, 921 F.2d 1237, 1243 (11th Cir. 1991).  In addition the court 
may look beyond the pleadings to decide this issue.  See Waters v. Arpaio, 2007 U.S. Dist. 
LEXIS 10234, p. 4 (2007); Chelette v. Harris, 229 F.3d 684, 688 (8th Cir. 2000). 
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grievance process is not complete until a response to an appeal is issued by the 

Commissioner’s Office.  (Harper, ¶ 12). 

 In this case, Plaintiff filed an informal grievance on April 11, 2007.  (R1-1, ¶ 

11, Attachment A; Harper, ¶ 13, Attachment 2).   Plaintiff then filed a formal 

grievance on April 26, 2007.  (See R1-1, ¶ 11; Harper, ¶ 13, Attachment 3).  In 

both the informal and formal grievances, the Plaintiff specifically challenges not 

only lethal injection as a method of execution but the details of the Department’s 

protocol for the process which is similar to the claim which the Court in Hill v. 

McDonough, ___ U.S. ___, 126 S. Ct. 2096 (2006), construed as a proper 

complaint under 42 U.S.C. § 1983.  (Harper, Attachments 2, 3).3  

 A response to the formal grievance is not due until May 26, 2007.  (Harper, 

¶ 16).  Thereafter, if the grievance is unsuccessful at that stage, in order to exhaust 

administrative remedies, Plaintiff will have to appeal the results of the formal 

grievance to the Commissioner’s office.  (Harper, ¶¶ 12, 17). 

 

 

 
                                                 
3  Plaintiff also asks for relief in the form of not having to complete his lawfully imposed 
sentence.  This relief requested by Plaintiff would have to be sought in a habeas petition 
challenging his conviction and sentence, not a 42 U.S.C. § 1983 complaint.  See Preiser v. 
Rodriguez, 411 U.S. 475 (1973); Nelson v. Campbell, 541 U.S. 637 (1997); Hill v. Hopper, 112 
F.3d 1088 (11th Cir. 1997). 
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III.  Argument and Citation of Authority 

 On the face of the Complaint in this case, the Plaintiff concedes that he has 

failed to exhaust administrative remedies.  (R1-1, ¶ 11).   Plaintiff concedes failure 

to exhaust in that he admits that prior to filing this action no formal grievance was 

filed. 

1. 

 Section 42 U.S.C. § 1997e(a) of the Prison Litigation Reform Act (PLRA) 

mandates the following: 

 No action shall be brought with respect to prison 
conditions under Section 1979 of the revised statutes of 
the United States, 42 U.S.C. § 1983, or any other federal 
law, by a prisoner confined in any jail, prison, or other 
correctional facility until such administrative remedies as 
are available are exhausted. (emphasis added). 

 
 The exhaustion requirement has been denoted as a pre-condition to 

maintaining the lawsuit.  Porter v. Nussle, 534 U.S. 516 (2002); Alexander v. 

Hawk, 159 F.3d 1321 (11th Cir. 1998).  The Eleventh Circuit has held that the 

exhaustion of administrative remedies is mandated and may not be waived by the 

trial court; this holds true even when the administrative remedies are deemed to be 

futile or perhaps even inadequate.  Id.;  Dillard v. Jones, 89 F. Supp. 2d 1362, 1365 

(N.D. GA  2000).      
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The Supreme Court has made clear that “where Congress 
specifically mandates, exhaustion is required”.  [Cit.]. . . 
Since exhaustion is now a pre-condition to suit, the courts 
cannot simply waive those requirements where they 
determine they are futile or inadequate.  Such an 
interpretation would impose an enormous loophole in the 
PLRA, which Congress clearly did not intend.  Mandatory 
exhaustion is not satisfied by a judicial conclusion that the 
requirement need not apply.  Weinberger v Salfi, 422 U.S. 
749, 766, 95 S.Ct. 2457, 2467, 45 L.Ed.2d 522 (1975). 

 
Alexander v. Hawk, 159 F.3d at 1321. 
 

The requirement for exhaustion advances Congress’ desire “’to wrest control 

of our prisons from the lawyers and the inmates, and return that control to 

competent administrators appointed to look out for society’s interests as well as the 

legitimate needs of prisoners.’”  Alexander v. Hawk, 159 F.3d at 1327 n. 11.  

Furthermore, requiring exhaustion of remedies encourages the development of 

facts at an early time; it also conserves judicial resources as the complaining party 

may be successful in vindicating rights in the administrative process before 

Defendants are haled into court.  Jones v. Bock, 127 S. Ct. 910 (2007); Alexander 

v. Hawk, 159 F.3d at 1327;  Moore, 18 F. Supp. 2d at 1364. The complaining 

party may also discover, through the administrative process, that his position is 

wrong. 

 Therefore, an inmate incarcerated in a state prison must first comply with the 

grievance procedures established by the Department of Corrections before filing a 
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federal lawsuit under 42 U.S.C. § 1983.  Jones v. Bock, 127 S. Ct. at 922-923. 

Furthermore, the inmate must pursue all available levels of administrative 

remedies, including appeals, in order to satisfy the exhaustion requirement.  Irwin 

v. Hawk, 40 F.3d 347, 349 n.2 (11th Cir. 1994); Moore v. CO2 Smith, 18 

F.Supp.2d 1360, 1363 (N.D. Ga. 1998).  In those cases where an inmate fails to 

pursue all administrative remedies, including appeals, the procedural requirements 

for filing has not been met and thus the Court should dismiss the action.  See 

Alexander v. Hawk ; Moore v. CO2 Smith.   

 Exhaustion need not be pled or demonstrated in the complaint.  Jones v. 

Bock, at 921.  Rather, it is an affirmative defense to be raised by the defendant.  Id.  

However, when, as here, an affirmative defense appears on the face of the 

complaint, the complaint is subject to dismissal for failure to state a claim.  Jones 

v. Bock, at 921.  See Also Bowling v. Haas, 2007 U.S. Dist. LEXIS 7556 (E.D. 

Ky. Jan. 31, 2007). 

 In the instant case, Plaintiff concedes failing to exhaust his administrative 

remedies.  (R1-1, ¶ 11).   Plaintiff admits that he filed an informal grievance, the 

first step in the process, on April 16, 2007, only four days before filing the instant 

action.  (R1-1, ¶ 11, Exhibit A).  Completing the Department’s grievance process 

takes more than four days.  (Harper, ¶¶ 8-12, Attachment 1).  Simply stated, on the 
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date that the complaint was filed, Plaintiff had not exhausted administrative 

remedies, he had just began to pursue such remedies.  As it is evident from the 

Complaint, and supported by the affidavit from the Department, that Plaintiff has 

not exhausted his administrative remedies, the instant action should be dismissed.  

2. 

 To avoid congressionally mandated exhaustion, Plaintiff simply contends 

that exhaustion is not required.  (R1-1, ¶ 10).  Plaintiff contends that the alleged 

injury will take place in the future.  However, Plaintiff is challenging a condition 

of his confinement, the manner in which the Department will carry out his lawfully 

imposed sentence.4   See Nelson v. Campbell, 541 U.S. 637, 643-644, 647 (1997) 

(§ 1983 challenge to the procedure used in an execution is a conditions of 

confinement claim).  Plaintiff’s challenge and his contention regarding exhaustion 

are similar to the issues raised in Bowling v. Haas, 2007 U.S. Dist. LEXIS 7556 

(E.D. Ky. Jan. 31, 2007).   

 In Bowling v. Haas, the plaintiffs challenged the use of lethal injection to 

carry out their sentences.  Like the instant case, the plaintiffs in Bowling v. Haas 

failed to timely file a grievance and exhaust administrative remedies.  Also, like 

                                                 
4  Plaintiff is simply attempting to avoid well established jurisprudence.  He may either challenge 
his conviction and sentence in a habeas case pursuant to 28 U.S.C § 2254, subject to the rules 
regarding successive habeas petitions; or Plaintiff may challenge the conditions of his 
confinement in a civil rights case pursuant to 42 U.S.C § 1983, subject to the rules of exhaustion.   
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the instant case, the plaintiffs in Bowling v. Haas claimed that they need not 

exhaust as the injury complained of would only take place in the future.  The 

district court rejected the plaintiffs’ contentions holding that (1) exhaustion applies 

as the plaintiffs were challenging a condition of confinement; (2) the fact that an 

injury may occur in the future does not change the fact that a condition of 

confinement is being challenged or that exhaustion is required; and (3) exhaustion 

was required even though the plaintiffs may believe that the process will be futile.   

 In the instant case, just as in Bowling v. Haas, Plaintiff contends that the 

exhaustion required by statute should be ignored.  Defendants submit that as 

Plaintiff is challenging a condition of confinement, and as he has not exhausted his 

administrative remedies, this action should be dismissed.  

 
  IV.  CONCLUSION 

Based upon the foregoing, Defendants respectfully request that their Motion 

to Dismiss be granted. 

Respectfully submitted this 21st day of May,  2007. 

      THURBERT E. BAKER 
      Georgia Bar No. 033887 
      Attorney General 
 

 
 
(Signatures continue on next page) 
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MARY BETH WESTMORELAND 
      Georgia Bar No. 750150    
      Deputy Attorney General 
 
      KATHLEEN M. PACIOUS  
      Georgia Bar No. 558555    
      Deputy Attorney General 
  
 
  /s/ Joseph Drolet ________________ 
  Georgia Bar No. 231000 
   Senior Assistant Attorney General 
 
 
       /s/ Eddie Snelling, Jr.___________                    
      Georgia Bar No. 665725 
      Senior Assistant Attorney General 
Please Serve: 
 
EDDIE SNELLING, JR. 
Senior Assistant Attorney General 
40 Capitol Square, S.W. 
Atlanta, Georgia  30334-1300 
Telephone: (404) 463-8850 
Facsimile:  (404) 651-5304 
E-mail: esnelling@law.ga.gov 
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CERTIFICATION AS TO FONT 
 
 

Pursuant to N.D. Ga. Local Rule 7.1 D, I hereby certify that this document is 

submitted in Times New Roman 14 point type as required by N.D. Ga. Local Rule 

5.1(b).     

       /s/ Eddie Snelling, Jr.   
       Georgia Bar No. 665725 
       Senior Assistant Attorney General 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this day, I electronically filed this DEFENDANTS’ 

BRIEF IN SUPPORT OF THEIR MOTION TO DISMISS for Defendants with 

the Clerk of Court using the CM/ECF system which will automatically send email 

notification of such filing to the following attorneys of record: 

William E. Hoffman, Jr.   Thomas H. Dunn 
Jason R. Edgecombe   Georgia Resource Center 
King & Spalding, LLP   303 Elizabeth Street 
1180 Peachtree Street   Atlanta, Georgia 30309 
Atlanta, Georgia 30309 

  
And, prior to filing the same, by depositing a copy thereof, postage prepaid, in the 

United States Mail, properly addressed upon: 

James Ringer 
 Michael A. Siem 
 Elizabeth K. Quinn 
 Clifford Chance US LLP 
 31 west 52nd Street 
 New York,  NY 10019-6131 

 This 21st day of  May,  2007. 
 
       /s/ Eddie Snelling, Jr.__________ 
       Georgia Bar No. 665725 
       Senior Assistant Attorney General 
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Please Serve: 
 
EDDIE SNELLING, JR. 
Senior Assistant Attorney General 
40 Capitol Square, S.W. 
Atlanta, Georgia  30334-1300 
Telephone: (404) 463-8850 
Facsimile:  (404) 651-5304 
E-mail: esnelling@law.ga.gov     
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