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United States v. Doe (In re Grand Jury Investigation), 399 F.3d 527 (2d G r. 2005)
17, 18

STATUTES AND REGULATI ONS

N. Y. Conp. R & Regs. 18 § 370.4(b)(2)(i) (2006) ... 13
N.Y. Soc. Serv. lLaw 8 158(1)(qg) ... 13
N.Y. Soc. Serv. lLaw § 159(5) ... 13

M SCELLANEQUS
Rest at enent (Second) of Agency (1958) ... 8, 9
PRELI M NARY STATEMENT

Plaintiffs subnmit this nemorandumof lawin reply to the Gty and State defendants
May 5, 2006 post-trial nenmoranda, and in further support of the plaintiffs' request
for prelinmnary injunctive relief and class certification

Point | of this brief denonstrates that the City's liability under Mnell v. Depart-
nent of Social Services, 436 U S. 658 (1978) has been established because (1) HRA
had anpl e notice of the need to take corrective action; (2) HRA was deliberately in-
different to the need for additional training; and (3) HRA is liable for actions
taken at the direction of the State

Point Il denmonstrates that the State's actions and om ssions caused the violation of
plaintiffs' federal rights under the food stanp and Medicaid acts, and that the Feb-
ruary 16, 2006 injunction against the State should not be vacated.

Point 11l of this brief details the specific additional injunctive relief plaintiffs
seek against the City and the State defendants. Point |1V responds to the defendants
argunents regardi ng Galina Rybal ko and explains why her notion to intervene should
be granted. Lastly, Point V responds to the City's erroneous argunent that the pro-
posed cl ass should not be certified because (1) the class is not sufficiently numer-
ous; and (2) the class definition is overbroad.

PO NT |
LI ABI LI TY OF THE CI TY DEFENDANT UNDER MONELL HAS BEEN ESTABLI SHED.

The City defendant advances three argunments why liability has not been denonstrated
under Monell. It clains (1) that HRA did not have sufficient notice of the need to
take corrective action (City Post-H'g Mem of Law (Cty Mem) 13-14); (2) that HRA
was not “deliberately indifferent” to the need for additional or corrective training
(Cty Mem 15-21); and (3) with regard to certain violations, the City should not be
hel d responsi bl e because the State is at fault (Cty Mem 22-27). The first two ar-
gunents are wong as a matter of fact; the third is wong as a matter of |aw

A. HRA Had Anple Notice OF The Need For Corrective Action
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The evi dence denonstrated that HRA policy makers Elaine Wtty, Ivelia Sisco, Cecile
Noel , and Jane Corbett had anple notice of systemic problenms with the delivery of
public benefits to imrgrant class nmenbers. Al four senior policy-mkers have sub-
stantial authority and responsibility within HRA. (Plaintiffs' Proposed Findings of
Fact (FOF) 99 390-94.) Jane Corbett is Executive Deputy Conm ssioner of the Ofice
of Policy and Program Devel oprment. (Tr. 925:23-926:6.) lvelia Sisco is the director
of procedures for public assistance, Medicaid, and food stanps (Tr. 967:1-13) and is
t he person at HRA who has had primary responsibility for devel opi ng procedures re-
lating to immigrant eligibility for public benefits. (Tr. 968:10-14.) Cecile Noel is
HRA' s Deputy Conmi ssioner for Domestic Viol ence Energency Services. (Tr. 478:21-23.)
El aine Wtty is Executive Director of the Ofice of Refugee and Inmigrant Affairs
(ORIA) at HRA. (Tr. 909:7-11.)

On nore than one occasion during the last tw years, Ms. Wtty told Ms. Sisco that
i mm grants were being denied public benefits because workers do not understand the
eligibility rules. (Tr. 971:4-14) Ms. Sisco shared this information with the parti-
cipants in HRA's weekly O fice of Procedures and Training managers' neeting. (Tr.
971:15-18; FOF f 395.) Ms. Wtty was al so aware that workers were having trouble
identifying inmgration docunents (Tr. 921:18-21) and that inmgrant victinms of do-
mestic violence were experiencing difficulty in having benefits issued to them (Tr.
925:16-22). She informed both Ms. Corbett and Ms. Sisco of this problem (Tr.
925:23-926: 9; FOF 1 396-97).

Li kewi se, Ms. Wtty was aware that HRA enpl oyees had troubl e applying the eligibil-
ity rules pertaining to persons with filed or approved 1-130 petitions and proof of
abuse (Tr. 927:7-11, 928:5-11); that HRA workers sonetines had difficulty with the
eligibility rules regarding PRUCOL individuals (Tr. 932:6-8); and that workers were
having difficulty handling m xed status households (Tr. 934:23-935:3; 980:19-22).
She advised Ms. Sisco of all three of these problens (Tr. 981:20-24; 932:16-21;

934: 23-935: 3; 980:19-22), and inforned Ms. Corbett about the problem concerning I-
130 petitions. (Tr. 928:19-929:10; FOF 17 398-400.) Ms. Wtty al so knew that workers
were having difficulty opening cases in the WUS conputer system for people who did
not have Social Security nunbers. (Tr. 918:13-16; FOF { 401.)

In addition, in July 2004, Reena Ganju informed Deputy Commi ssioner Noel of her be-

lief that HRA's ADVENT workers - who deal exclusively with domestic violence victinms
- required additional training. (Tr. 479:16-20, 482:21-483:1.) She presented Ms.

Noel with a letter requesting additional and conprehensive training for ADVENT staff
(PI. Ex. 778), sent a copy to Elaine Wtty (Tr. 512:13-16), and followed up on those
comuni cations by providing training materials to Ms. Noel and Ms. Wtty that HRA

m ght use (Tr. 483:5-18; FOF 11 403-04).

In contending that it |acked sufficient notice of the need for corrective action,
HRA ignores the fact that Executive Deputy Comm ssioner Corbett and the Director of
Procedures, Ms. Sisco, both had notice of substantial problens. A so |lacking in mer-
it are HRA's assertions that notice to Ms. Wtty was insufficient because her office
“is not responsible for nmaking eligibility determ nations,” and that notice to M.
Noel was not good enough because her workers “[do] not deal with FIA job center ap-
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plicants for eligibility.” (CGty Mem 14.) Ms. Wtty repeatedly intervened in cor-
recting erroneous eligibility determ nations. Ms. Ganju, for exanple, testified that
Ms. Wtty was “the person behind” the eligibility determ nations in approxi mately
10- 20 cases on which she had sought Ms. Wttty's assistance. (Tr. 513:14-20.) In-
deed, Ms. Wtty had established a so-called “pilot advocacy prograni for that very
purpose. (Tr. 911:18-912:4.) One of her duties and responsibilities is to provide
“expertise and guidance on alien eligibility for food stanps, nedical assistance and
cash assistance.” (Pl Ex. 889 at MKB 11776.) And while Ms. Noel's workers do not
make initial eligibility determnations, they are responsible for maki ng subsequent
eligibility determinations on recertification, and indeed had done so on severa
cases about which Ms. Ganju testified. (Tr. 519:19-520:16; see also Tr.
1001: 14- 1003: 6, 1007:21-1008:24; PI. Ex. 663.)

FN1. The City's objection that notice from M. Ganju was insufficient because
“such notice would only be ‘that a particul ar advocacy group was taking a par-
ticular position,” ” (City Mem 14), is wholly without nmerit. The City cites
no authority for the proposition that notice of the need for additional train-
ing is insufficient as a matter of lawif it cones froma | egal advocate out-
si de of HRA

B. HRA Was Deliberately Indifferent To The Need For Additional Training.

Plaintiffs' clains regarding training are independent and distinct fromtheir clainms
regarding HRA's policies, custons and usages. As argued nore fully in plaintiffs
Decenmber 13, 2005 nenorandum of law, at 35-37, a § 1983 violation may be established
in three different ways that are rel evant here.

(1) The City nay have “fornal rules or understandings - often but not always commt-
ted to witing - that are intended to, and do, establish fixed plans of action to be
foll owed under simlar circunstances consistently and over tine.” Penbaur v. City
of Cincinnati, 475 U S. 469, 480-81 (1986).

(2) The City nay have a “longstandi ng practice or customwhich constitutes the
‘standard operating procedure’ of the local governmental entity.” Jeffes v. Barnes,
208 F.3d 49, 61 (2d Cr. 2000), cert. denied, 531 U.S. 813 (2000).

(3) The City nay have provided inadequate training when the need for nore or differ-
ent training was evident. See Gty of Canton v. Harris, 489 U. S. 378, 390 (1989).

A showi ng of “deliberate indifference” to the need for additional or inproved train-
ing is pertinent only to the third of these theories, and not to clainms regarding
HRA' s policies, custons, and usages. In this case, liability has been established
under all three theories.

HRA' s assertion that plaintiffs purportedly offered “no evidence of a faulty train-
ing programon the part of the City defendant” (City Mem 13), flies in the face of
massi ve evidence to the contrary. As explained in plaintiffs' post-hearing nenor-
andum of law (PI. Mem 6-7, 21) and proposed findings of fact (FOF 11253-58,

322-26), there was substantial evidence that HRA had a flawed training program HRA
relies on a systemof “training the trainers.” (Tr. 1194:9-19.) The evi dence est ab-
lished that HRA used flawed training materials to train those trainers. In HRA' s
April 2005 Monthly Staff Meeting Instructor's CGuide,” a battered qualified alien was
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defined solely as a person with a “prina facie” notice. No other battered qualified
aliens were mentioned. (Pl. Ex. 469 at MKBO1171-72.) HRA's “April 2005 Training Re-
| ease” nade the sanme mistake. (Pl. Ex. 464 at C12928-29.) Similarly, HRA s Apri

and June 2005 “Trainer's Manual” for its new hires training referred only to
battered aliens with approved |-360s and those with a “prima facie case.” (Pl. Ex.
468 at MKB01166-67.) Battered qualified aliens with I-130 fanily-based petitions, K
or V visas are not nentioned. (FOF {1 255-58.) The sane flaw repeatedly appeared in
faulty HRA policy directives, which onmitted mention of the |1-130 group entirely.
(PI. Ex. 507 at MKB 01067; PI. Ex. 526 at MKB 01242; FOF Y 289-90.)

As a consequence, HRA's own trainers did not understand that imm grants who have
proof of abuse and are beneficiaries of pending or approved 1-130 petitions may be
eligible for public benefits. As explained in plaintiffs' post-hearing nmenorandum of
law, this failing was clearly evident during the testinmony of Reena Ganju, who test-
ified that the trainer for the Waverly Job Center erroneously advised the Center
Director's office that clients in the 1-130 category are not eligible for benefits.
(Tr. 454:20-455:5.)

Cting Actmesty Anerica v. Town of West Hartford, 361 F.3d 113, 129-30 (2d Gir.
2004), the City clains that plaintiffs failed to establish that faulty training is
“closely related to the ultinmate injury.” (City Mem 13.) But in fact, the evidence
of a causal link is very strong. HRA's trainers received training materials wongly
stating that a “prina facie” notice is necessary to establish eligibility. Immg-
rants in the so-called I-130 group do not have a “prinma facie” notice. One of those
trainers wongly inforned Job Center staff at the Waverly Center that 1-130 clients
are not eligible because “the client needs to have a prine [sic] facie notice in or-
der to be eligible for benefits.” (Tr. 454:20-455:5.) That erroneous instruction, in
turn, led to the wongful denial of benefits to Ms. Ganju's client CWS., who was
inthe I-130 category. (ld.; see also FOF § 301 (ME.); 304 (MA).) In short,
faulty training materials led to erroneous infornation provided Fxhéiainers to Job
Center staff, which led to incorrect denials of public benefits.

FN2. HRA's training materials regarding PRUCOL clients were also badly flawed.
As noted in plaintiffs' post-hearing nenorandumof law (PI. Mem 21) and pro-
posed findings of fact (FOF ff 322-26), HRA' s training naterials failed to in-
dicate that PRUCOL clients can be eligible for Safety Net Assistance. (Pl. Ex.
469 at MKB01175-76; Pl. Ex. 464 at Cl12932.) These failings pertain to
plaintiffs' clainms against HRA under State |law, which the Court may entertain
under its supplenmental jurisdiction

The City relies heavily on the fact that it conducted periodic trainings for its
staff. (Gty Mem 17-19.) But HRA's training materials, and the policy directives
they purported to explain, had significant errors. Aclear illustration is provided
by the Gty's faulty guidance regarding Social Security nunbers. The City candidly
admts that the “state regul ati ons governing the requirenents for social security
nunbers for inmgrants are contradictory and appear irreconcilable.” (City Mem 23.)
As a result, the City's policy directives - which stated that furnishing a SSNis a
condition of eligibility for public benefits (Pl. Ex. 636 at MKB-OTDA 10207) - were
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incorrect. (Tr. 683:5-12.) However, even after the State (through Paul Dichian) or-
ally advised the City to correct its policy directives, the City issued a new dir-
ective that was also incorrect and that M. Dichian would not have approved had he
seen it. (Tr. 690:11-14.)

In short, the City may have conducted various trainings related to alien eligibility
i ssues; but those trainings and the directives on which they were based contai ned
errors that led to the systenmic denial of benefits.

C. The City Is Not Absolved O Liability Because It Acted At The Direction O The
State.

The City's final attenpt to evade liability for unlawful practices is to shift blane
for those practices to the State. The City argues that four of its policies and
practices - those regardi ng Social Security nunbers, PRUCOL status, multi-suffix
cases, and Alien Registration numbers - were taken at the direction of the State

and therefore were exclusively the fault of the State. (Cty Mem 22-27.) Notably
absent fromthe City's argunent, however, is any legal authority for the viewthat a
muni ci pal government that engages in a systemic violation of federal law at the dir-
ection of its principal, the State, bears no |legal responsibility for that w ongful
conduct. |ndeed, the law is otherw se.

In § 1983 cases chal l engi ng actions by an agent taken at the direction of a princip-
al, courts have adopted common | aw principles set forth in the Restatenent of
Agency. See, e.g., Raysor v. Port Auth.., 768 F.2d 34. 38 (2d Cir. 1985), cert.
denied, 475 U. S. 1027 (1986); Thaddeus-X v. Blatter, 175 F.3d 378 (6th Cir. 1999)
(en banc). It is a basic principle at cormmon | aw that an agent that acts unlawfully
at the direction of a principal is jointly and severally liable with the principal
The Restatement (Second) of Agency 8§ 343 (1958) provides: “An agent who does an act
otherwise a tort is not relieved fromliability by the fact that he acted at the
command of the principal or on account of the principal, except where he is exer-
cising a privilege of the principal ...” Sections 359C(1) and 217B(1) of the Re-
statenment both provide as follows: “Principal and agent can be joined in an action
for a wong resulting fromthe tortious conduct of an agent or that of agent and
principal, and a judgnent can be rendered agai nst each.”

In Raysor, the Second Circuit applied Restatenent § 343 to deternmine the liability
of agents in actions brought pursuant to § 1983. 768 F.2d at 38. There, a Port Au-
thority police officer nade an arrest at the command of his superior officer. Id. at
36. Suing under § 1983 and state law, the plaintiff alleged that the arresting of-
ficer had done so without a good faith belief that the order to himhad been i nmpar-
ted lawfully. 1d. Reversing the district court's dismissal of the state law claim
and hol ding that both clains should go forward, the Second Circuit held that the
district court “ignored the general tort rule that an agent is not relieved of |iab-
ility merely because he acted at the conmand of the principal, see Restatenent
(Second) of Agency 8§ 343 comments b, d (1958)." 768 F.2d at 38.

Li kewi se, in Thaddeus-X, the plaintiff, a prisoner, alleged that prison officials
retaliated against himfor providing | egal advice to another prisoner. 175 F.3d 378.
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The district court dismissed the clains against three guards, believing they were
absolved fromliability because they were “nerely executing their superior's or-

ders.” 1d. at 393. The Sixth CGrcuit reversed, holding that “[r]eliance on a superi-
or's orders does not in itself dissipate all liability,” and noting that the result
“accords with [ongstandi ng general and specific tort principles.” Id. (citing Re-

statenent (Second) of Agency 8§ 343 cnt. d). The court enphasized that its hol ding
was consistent with cases like Forsyth v. Kleindienst, 599 F.2d 1203, 1216-17 (3d
Gr. 1979), which rejected an argunent that FBI agents could not be held liable for
wr ongf ul conduct because “they were nmerely following the orders of their superior
and should not be put to the test of either disobeying authority or being subject to
liability.” 1d.

For these reasons, the City is not excused fromliability under Mnell on the ground
that certain of its actions were taken at the direction of the State defendants.

PO NT 11

LI ABI LI TY OF THE STATE DEFENDANT UNDER 42 U.S.C. § 1983 HAS BEEN ESTABLI SHED.

The State defendants erroneously claimthat the evidence admitted at trial did not
denpnstrate that State actions and onissions “actually caused the violation of
plaintiffs' federal rights under the food stanmp or Medicaid acts.” (State Post-Hr'g
Mem of Law (State Mem) 10.) The State makes this contention in relation to three
areas: (1) erroneous training materials (State Mem 10-12); (2) the WW “second
date” problem (State Mem 13-14); and (3) difficulties opening “multi-suffix” cases
in WB (State Mem 14-15). These assertions are wong as a matter of fact.[FhB] (See
Points I'l1.A through Il1.C infra.)

FN3. In a legal argunent it relegated to a footnote (State Mem 12, n.6), the
State al so contends there was no evidence that its m sleading CNS notices
“deterred applicants fromcontinuing to seek benefits.” This argunent is
wholly lacking in nerit. In the exanple the State di scusses, declarant WJ.'s
benefits were not discontinued solely because of the assistance of counsel
(WJ. Decl. 1Y 25-26.) The fact that counsel intervened to ensure that WJ.'s
benefits woul d conti nue has no bearing on whether the notice itself violated
due process. In evaluating the constitutional adequacy of the State's CNS no-
tices, the question is whether they provided sufficient infornation to enable
reci pients to understand the basis for the agency's action and whether a chal -
lenge to the action is warranted. See Kapps v. Wng, 404 F.3d 105, 123-24 (2d
Cr. 2005). The “specific type of notice required will vary depending on the
ci rcunst ances of each given case,” id. at 124, and nust be determ ned by
“taking into account the private interests affected by the city's action, the
ri sk of erroneous deprivation of those interests through the procedures used,
and the adm nistrative burden placed on the city.” Henry v. Gross, 803 F.2d
757, 767 (2d CGir. 1986); see Mathews v. Eldridge, 424 U S 319, 335 (1976). In
this case, the State's CNS notices provided an inconplete list of immgrants
who are eligible for benefits, onmtting battered qualified aliens entirely.
(FOF 91 380-85.) That omi ssion left battered imigrants with the fal se inpres-
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sion that they were ineligible for benefits and that an appeal could not suc-
ceed. In light of the risk of an erroneous deprivation of benefits created by
the notice, the substantial private interests at stake, and the niniml cost
of nodifying the notice, the State's misleading CNS notice violated due pro-
cess.

Additionally, the State's assertion that the Court's February 16, 2005 order should
be vacated is contrary to the |law and should be rejected. (See Point II.D. infra.)

A. Erroneous Training Materials.

The State does not even attenpt to defend the accuracy of its training materials,
which it assunes “arguendo” contain “certain omissions.” (State Mem 9-10.) Those
“certain om ssions” include the conplete failure to nmention the eligibility of
battered qualified imrgrants in the State's food stanp and Medicaid training mater-
ials. (FOF 11 260-63.) Additionally, the State's food stanp training materials con-
tai ned many ot her serious errors that were acknow edged during Steven Ptak's testi-
nony. (Tr. 1160:7-1162:12.)

I nstead of defending the accuracy of its training materials, the State contends
there was no evidence that their use had an inpact at the City's Job Centers. But
this contention is wong. M. Ptak admtted that the training materials he attached
to his affidavit were intended for use in Job Centers after conments from so-called
“dry run training[s]” were incorporated. (Tr. 1153:19-25.) Although counsel for the
State objected to further questioning about these training materials because, he
clained, “it's clear they're not about job centers” (Tr. 1155:3-6), he withdrew the
objection after it was pointed out that M. Ptak had hinself attached these training
materials to his affidavit as evidence of trainings performed at Job Centers. (Tr.
1155:7-11.)

Ironically, the State al so seeks to excuse its faulty training naterials on the
ground that “HRA workers are regularly trained on HRA naterials” and that HRA's ali -
en eligibility desk aids “include battered qualified aliens as potentially eligible
for cash assistance, food stanps, and Medicaid.” (State Mem 11.) But the city desk
aids had and still have various flaws. For exanple, as noted in plaintiffs' proposed
findings of fact (FOF § 266), even now the “Description of Status” in the current
city desk aid refers only to those with a “prina facie.” (Pl. Ex. 515 at MKB01127.)
The description does not reference those with pending or approved |-130 petitions or
those with approved |-360 VAWA self-petitions. Mchelle Shepard, head of HRA' s PGS
design team testified that even she found this description confusing because it
refers only to those with a “prinma facie case.” (Tr. 776:7-25, 777:21-25.)

B. The “Second Date” ProblemIn WSHS.

The State cannot and does not dispute that the design of WW5 was fl awed because it
allowed data in the date field associated with the Alien Citizenship Indicator (ACl)
to be overwitten by a later date. A State witness, David Spielnman, admitted that
“wor kers were changing the date on the system which was naki ng these people in-
eligible.” (Tr. 1334:20-22.) In response to this litigation, the State took steps to
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correct this problemby “locking down” the date field so that a nore recent date
cannot overwite an earlier date.

As plaintiffs explained in their post-hearing nmenorandum of law (Pl. Mem 12-14),
this correction solves only part of the problem Because WV5 contains only a single
date field associated with the ACI, it is inpossible to track both the date of entry
into the United States and the nunber of years of qualified alien status. The forner
is necessary to determ ne whether certain qualified aliens are eligible for federa
public assistance and federal Medicaid; the latter is necessary to determ ne whet her
they are eligible for federal food stanps.

Astoni shingly, rather than sinply fixing the problem the State responds that it

will instead provide State-funded Medicaid and State-funded Safety Net Assistance to
immgrants who are actually eligible for federal Mdicaid and federal TANF benefits.
(State Mem 13.) Since the funding source is not evident to the benefit recipient
(id.), according to the State's reasoning, the only losers in this arrangenent are

t he taxpayers of New York, who are paying for the federal governnent's share of

Medi cai d and public assistance for these inmgrants.

This response is flawed for two reasons. First, there is an inportant practica
reason why such cases should be correctly opened under the federal assistance pro-
grams: no multi-suffix case problenms will arise if all household nmenbers are receiv-
ing federal benefits. But if the cases are erroneously opened under the state pro-
grams for immgrant househol d nenmbers, and other househol d nenbers are receiving
federal benefits, then the multi-suffix case problens discussed at |ength during the
hearing will arise.

Second, while the dollar value of cash assistance is the sane under the federal and
State prograns, in other respects the rights of federal and State welfare recipients
differ significantly. For exanple, after two years, certain statutory restrictions
apply to State-funded Safety Net Assistance but do not apply to recipients of feder-
al welfare benefits. Further, recipients of federal welfare benefits are en-
titled to supplenental rental allowances if they are facing eviction because their
“shelter allowance” is inadequate to pay the rent. Jiggetts v. Dowing, 261 A.D. 2d
144, 689 N.Y.S. 2d 482 (1st Dep't 1999). But the State disputes that Safety Net As-
sistance recipients are statutorily entitled to such all owances, see Brownley v.
Doar, 11 Msc. 3d 615, 626. 811 N.Y.S.2d 894 (Sup. C. N Y. Co. 2006) (appea

pendi ng), and some state courts have held that they are not. See McVay v Wng, 303
A.D.2d 727, 727, 758 N.Y.S.2d 88, 88 (2d Dep't 2003); Shubrick v. Wng, 303 A.D 2d
744, 745, 757 N.Y.S.2d 450. 450 (2d Dep't 2003). Indeed, it is unseemy that the
State is maintaining in this court that there is no difference between recipients
assisted under the federal and State categories, while in other courts it is taking
exactly the opposite position.

FN4A. Inmmigrants who are eligible for Safety Net Assistance under Soc. Serv.
Law & 158(1)(qg) “but have received cash assistance for two years or nore shal
recei ve assistance only in the formof non-cash assistance.” N.Y. Soc. Serv.
Law § 159(5) (MKinney 2006); see N.Y. Conp. R & Regs. 18 8 370.4(b)(2) (i)
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(20086) .

Accordingly, there are both | egal and practical differences between receiving as-

si stance under the federal and State categories. Since the federal courts are vested
with a “virtually unflagging obligation” to exercise the jurisdiction given to them
Col. River Water Conservation Dist. v. United States, 424 U.S. 800. 817-818 (1976),
and since clear evidence has been presented that the plaintiffs' federal rights have
been violated, the Court should issue injunctive relief designed to redress the
deni al of those federal rights. In this case, that neans directing the State to cor-
rect the “second date” problem

C. Multi-Suffix Cases.

The State clains that no causal relationship was established between difficulties
opening multi-suffix cases in W5 and the wongful denial of benefits. This asser-
tion is clearly refuted by the evidence, which denpnstrated that the State issued

i nadequat e i nstructions and provi ded i nadequate training on how to open nulti-suffix
cases for imrgrants, and that many of the plaintiffs' and declarants' cases had
“errored out” for this reason. (FOF Y 225-45.) Even the City adnits that the record
“is clear that it is difficult to open such a case and that unless and until the
State defendant issues clear instructions, the task for opening such a case wll
continue to pose challenges to job center workers.” (City Mem 27.)

D. The Court's February 16, 2006 Order Against the State Should Not Be Vacat ed.

The Court's February 16, 2006 order against the State should not be vacated for two
reasons. First, in no reasonable sense of the word were the few corrective actions
that the State took “voluntary.” Second, even if they were “voluntary,” unilatera
actions by a party to conply with a court order or judgnent do not provide a basis
for vacating the order or judgnent.

1. The State's corrective actions were in no realistic sense “voluntary.”

The State's notion that it “voluntarily” undertook certain actions, and that the
Court “nmenorialized the defendants' prom ses” in the February 16, 2006 order (State
Mem 2), seriously mscharacterizes the history of this action. Initially, the State
vi gorously disputed the need for any relief in this action. For exanple, in papers
subm tted on January 25, 2006, the State clained: “The major alleged flaws of W/HBG
simply do not exist.” (State Mem of Lawin Cpp. to Mdt. for Prelim Inj. and O ass
Cert. at 30.)

The State offered to undertake certain corrective nmeasures only after the Court
stated as follows during oral argument on the plaintiffs' prelimnary injunction no-
tion:

[We are only focusing on one aspect of this right now and I amnot at all sure

whet her the plaintiffs are not entitled in any event to sone sort of court order

But what | do knowis that if they are not entitled to a court order it is because
the city and state have conme forward and said, Judge, we are fixing this problem and
we are fixing it by date X, and if we don't fix it by date X, you know, inpose your
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order and do whatever else the |l aw requires, but we are going to work our damedest
to have it done by date X

(Tr. of Oral Arg., Feb. 2, 2006, 11:1-10.)

It was only in response to this statenent by the Court, which effectively rejected
the State's contention that no corrective steps were necessary, that the State
agreed to correct one (and only one) of the WVB problens (that it had previously
deni ed even existed), along with three other specific corrective actions. It tor-
tures the English |language to say that these corrective actions were undertaken
“voluntarily.”

2. Unilateral actions by a party to conply with an order or judgnment do not warrant
vacatur of the order or judgnent.

Even if the State's actions were understood to be “voluntary,” the State m sstates
the law with regard to such “voluntary” actions by the party seeking relief froman
order or judgment. Vacatur of an order is inproper when the party seeking relief
fromthe order “caused the nootness by voluntary action.” U.S. Bancorp Mrtgage Co.
v. Bonner Mall Partnership, 513 U S. 18, 24 (1994). As the Suprene Court explained
in US. Bancorp Mrrtgage Co., by agreeing to conply with the order

the losing party has voluntarily forfeited his |legal remedy by the ordinary pro-
cesses of appeal or certiorari, thereby surrendering his claimto the equitable rem
edy of vacatur. The judgnment is not unreviewable, but sinply unreviewed by his own
choi ce. The denial of vacatur is nerely one application of the principle that “a
suitor's conduct in relation to the matter at hand may disentitle himto the relief
he seeks.”

Id. at 25 (quoting Sanders v. United States, 373 U.S. 1, 17 (1963); citing Fay v.
Noia, 372 U.S. 391, 438 (1963)).

This rule applies regardl ess of whether nootness results froma formal settlenent
(as in U S Bancorp Mdirtgage Co.), or fromunilateral conpliance by the |osing party
with the district court's order. In Housing Wrks, Inc. v. Gty of New York, 203
F.3d 176, 177 (2d Gr. 2000) (per curian), for exanple, the district court issued a
prelimnary injunction requiring the City to “re-rank” the plaintiff's applications
for funding for two housing projects. The City conplied with the court's order after
its motions for a stay pending appeal were denied. Id. Wen the Second Circuit heard
t he appeal, the issue had becone noot; the sole question on appeal was whether the
Second Circuit should vacate the district court's prelininary injunction because the
Cty had conplied with the order. Id. at 178. This action the Court declined to do,
noting that the “general practice” is to |leave the injunction in place. Id. at
178; see also United States v. Doe (ln re Grand Jury lnvestigation), 399 F.3d 527,
529 n.1 (2d Cir. 2005) (“in the civil context, vacatur of a previously issued de-
cision of a court of appeals is not constitutionally mandated, and indeed is typic-
ally inappropriate, when the appeal is subsequently nooted due to settlenment between
the parties or the losing party's unilateral actions”)(enphasis added) (citing U.S.
Bancorp Mortgage Co.); Blackwelder v. Safnauer, 866 F.2d 548, 551 (2d Cir. 1989)
(“we find no basis for allowing a plaintiff who lost in a lower court to vacate the
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adverse judgnent sinmply by deciding that he no | onger wi shes to pursue the clainf
(enphasis in original)).

FN5. Haley v. Pataki, 60 F.3d 137 (2d G r. 1995), on which the State relies
(State Mem 4), is not to the contrary. In Haley, the Court found that

“[u]l nder the circunstances of this case, vacatur of the injunction is proper.”
Id. at 142. The unique circunstances in Haley were quite different fromthis
case, however. There, the CGovernor prevented the paynment of salaries of em

pl oyees of the State Legislature unless and until the Legislature enacted a
State budget. Finding a probability of success that the Governor's actions vi-
olated the rights of the plaintiffs under the Contract C ause, the district
court issued an injunction requiring “that insofar as the CGovernor undertakes
to send future appropriations bills and nessages of necessity to the |egis-
lature for the paynent of state workers, he may not exclude paynent to |egis-
| ati ve enpl oyees fromsuch bills.” Id. at 140. The Governor appeal ed and
sought a stay of the order, which was denied. The Governor then conplied with
the injunction while budget negotiations continued. In June, after adoption of
a State budget, the appeal became nmoot. The Second Crcuit vacated the injunc-
tion because the constitutional issue “is best addressed not on interlocutory
appeal but at trial after full discovery.” Id. at 142. Since the dispute had
been resolved for the current budget year; and since discovery and a trial on
the merits were to go forward before the next budget year, it was only | ogica
to vacate the prelimnary injunction and await a final ruling on the nerits.
Here, in contrast, there is no reason to vacate the order pending a trial on
the nmerits. The prelimnary injunction hearing in this case provides ample
support for the Court's order

Further, the public interest is not served by vacating an injunction after the | os-
ing party conplies with it. As Justice Stevens has witten, “[j]udicial precedents
are presunptively correct and valuable to the | egal conmunity as a whole. They are
not nmerely the property of private litigants and should stand unless a court con-
cludes that the public interest would be served by a vacatur.” lzum Seinitsu Kogyo
Kabushi ki Kaisha v. U S. Philips Corp., 510 U.S. 27, 40 (1993)(Stevens, J., dissent-
ing fromdismssal of certiorari as inprovidently granted); see Mrs. Hanover Trust
Co. v. Yanakas, 11 F.3d 381, 384-85 (2d Gir. 1993). No public purpose would be
served by vacating the court's prelimnary injunction; indeed, no |ogical reason of
any kind has even been posited for vacating the injunction

For these reasons, the fact that the State has conplied with this Court's order of
February 16, 2006, is not a reason for vacating it. The order should remain in place
as a precedent.

PO NT 111
THE COURT SHOULD ORDER ADDI TI ONAL RELI EF AGAI NST THE CI TY AND STATE DEFENDANTS.

Since the prelimnary injunction hearing, the defendants have taken sone additiona
steps in response to the clains raised in this lawsuit. A nunber of additional ac-
tions are needed, however, in order to prevent the proposed plaintiff class from
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suffering irreparable harmdue to the systenmi c denial of public benefits. These ac-
tions are addressed individually bel ow

A. Additional Relief Is Warranted Against the State Defendants.
1. Single-date problemin WS/ green card hol ders of |ess than five years.

In response to an inquiry fromthe Gty seeking clarification of the policy of what
constituted five years in qualified alien status, the State wote a letter to David
Lock at HRA's O fice of Legal Affair, subsequent to the evidentiary hearing, ex-
plaining that the tine an imm grant has been a | awful permanent resident shoul d be
added to the tinme an immgrant spent in another qualified alien status in order to
determine eligibility for food stanps. (Post-Hr'g Supp. Decl. of David Lock, dated
May 4, 2006 (Lock Supp. Decl.) Exhibit A (dated March 28, 2006).) This letter re-
sol ved the individual situation of Ms. Rybal ko, but it does not ensure that other

| awf ul pernmanent residents who have been qualified aliens for five years, but who
have not been | awful permanent residents for five years, are provided federal food
stanps. The State has not issued a policy bulletin or directive and has not per-
formed training or otherw se instructed HRA workers regarding the clarification of
the policy outlined in the letter to David Lock

The change nmade to WMS to ensure that a date entered into the conputer cannot be
subsequently changed to a later date (Post-Hr'g Supp. Aff. of David Spiel man, dated
May 5, 2006 (Spielnman Supp. Aff.)) also does not ensure that |awful permanent resid-
ents will receive the food stanps to which they are entitled. Two problens remain
First, as explained previously (Point Il1.B. supra; PI. Mem 12-14), the State should
be ordered to add a second date field to W5 so that both the date an i mm grant be-
cane a qualified alien and the date the inmgrant entered the country can be recor-
ded. Ot herwi se, some inmmgrants will be granted benefits erroneously under the State
program rather than the federal program

Second, the State's “date | ock” solution will only help those i mm grants who becone
| awf ul pernanent residents while receiving public benefits. In those cases, the
earlier date upon which they first becane qualified aliens will already have been
entered into WMB;, and the |later date on which they becane | awful permanent residents
will not overwite it. But the “date lock” will do nothing to ensure that workers
will initially enter the correct date if a person is already a | awful pernanent res-
ident at the tine he or she first applies for benefits. To prevent continued erro-
neous denials of food stanps, the State should be ordered to issue a formal instruc-
tion, inthe formof a policy bulletin or directive, explaining (1) which date to
enter, and (2) that tine in different qualified alien statuses should be added to-
gether to deternmine eligibility for federal food stanps.

2. Instructions on opening cases in WM5, particularly multi-suffix cases.

As discussed in detail previously (Pl. FOF Y 225-245; PI. Mem 34-36), due to inad-
equate instructional material and training, HRA workers have great difficulty open-
ing cases for aliens directly in W5, particularly when those cases require two suf-
fixes. The City candidly adnmits the significant problenms HRA workers have opening
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t hese cases because the State has not issued clear instructions (GCity Mem 27) and
explicitly “requests that the State defendant issue specific direction on opening
cases on aliens in W& (Cty Mem 32).

The plaintiffs join this request and respectfully ask the Court to order the State
to prepare clear and conprehensive instructions on how to open cases for aliens dir-
ectly in W5, focusing particularly on multi-suffix cases.

3. Social Security nunbers for applicants for federal benefits.

By approving the City's revised policy directives on Social Security nunbers, the
State has inmplicitly conceded that its policy directives - including the formletter
provided to applicants for Social Security numbers - are incorrect. But inexplicably
the State has failed to revise its own policy directives. The conflict between the
State and City directives is likely to cause confusion. Furthernore, the State form
letter and directives are manifestly incorrect and nust be revised to conformto
federal law. This Court should not acquiesce in the view ascribed by M. Dichian to
“managenent” at OTDA, which was that the Social Security nunber problens at issue
here are somehow uni que to New York City. To prevent the continued erroneous
deni al of federal food stanps and federal Medicaid, the State should be ordered to
correct its policy directives on Social Security nunbers. (PI. Mem 8-11; PlI. FOF 1
273-76.)

FN6. At trial, M. Dichian testified that “managenent” directed HRA to correct
City policy bulletins instead of correcting the State's own faulty directives.
(Tr. 663:25-664:23.) In response, the Court asked: “Well, | am m ssing
somet hing. The state has the ultimte authority on this kind of stuff, right?

[Why did they leave it to HRA?” M. Dichian responded: “As | recall, they
saw it as an HRA, a city problem and that HRA should issue the directive.”
(Tr. 664:24-665:16.) The Court responded: “Wiy did they see it as a city prob-
len? It directly related to the interpretation of state regul ati ons, yes?”
(Tr. 665:17-19.) Later the Court asked: “It is not the view of the two persons
you mentioned that spousal and child abuse is limted to New York City, cor-
rect?” (Tr. 667:6-8.)

4. Training on federal Medicaid.

As requested by the plaintiffs, the State has revised its training materials regard-
ing eligibility for federal food stanps. (Post-Hr'g Supp. Aff. of Steven Ptak (Ptak
Supp. Aff.) ¥ 6.) The State has not, however, revised its training naterials regard-
ing eligibility for federal Medicaid. FN7 The State's npbst recent training materi-

als on eligibility for federal Medicaid | eave battered qualified aliens off the |ist
of those eligible. (PI. FOF § 261; PI. Ex. 536 at MKB01355-57.)

FN7. The State's revised training materials do nention emergency Medi caid,

Medi cai d for pregnant individuals, and Child Health Plus B, a form of Medicaid
for children. (Post-Hr'g Supp. Aff. of Robert L. Sharkey, dated May 5, 2005
(Sharkey Supp. Aff.) Ex. E at 5.) These prograns, which are not at issue in
this case, are open to persons regardl ess of immigration status. At no point
do the State's training materials explain who is eligible for federal Mdicaid
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(or State Medicaid).

The State therefore should be ordered to revise its training materials, including
t hose prepared and used by contractors, so that they accurately and conprehensively
explain which inmgrants are eligible for federal Medicaid.

B. Additional Relief Is Warranted Agai nst the City Defendant.
1. Social Security number requiremnents.

In response to the allegations in this case, the Gty has issued revised policy dir-
ectives regarding Social Security nunmbers. Wile these policy directives are an im
provenent, they still contain significant errors. For exanple, the formletter given
to applicants for Social Security numbers still erroneously states that all applic-
ants “must provide a Social Security number as a condition of eligibility for re-
cei pt of Tenporary Assistance.” (HRA Policy Directive 06-15, Attachnent A, attached
to Post-Hr'g Supp. Decl. of Janes Whel an, dated May 5, 2006 (Welan Supp Decl.) as
Ex. D.) This statenent, which is incorrect when applied to those applying for State
benefits who cannot receive a Social Security nunmber due to their imrgration
status, is likely to confuse HRA workers and applicants. The City should be ordered
to correct this and other errors.

FN8. Attachnment A to PD 06-10 states that if the reason an applicant is denied
a Social Security nunber cannot be resolved, then the worker should
“re-evaluate the individual's eligibility for PA, MA, and/or FS.” (Welan
Supp. Decl. Ex. B.) This statenent may | ead a worker to erroneously concl ude
that an individual is ineligible for benefits if they are denied a Social Se-
curity nunber. Wrkers may al so be confused because the revised policy direct-
ives (for exanple, PB 06-63, attached as Ex. C to Welan Supp. Decl.) refer-
ence PD 06-09, which was withdrawn on May 5, 2006, a week after it was issued
presunably because in the introductory policy statement it erroneously stated:
“Furnishing a Social Security Nunber (SSN) is a condition of eligibility for
public assistance (PA), food stanps (FS) and nedi cal assistance (MA).” (Whel an
Supp. Decl. Ex. A)

To prevent the continued erroneous denial of benefits, the City should al so be
ordered to conduct conprehensive training on these policy directives for all workers
involved in eligibility determ nations. (Pl. FOF Y 273-287; Pl. Mem 8-12, 16-20.).
That is, the Gty should train not only workers who make initial eligibility determ
i nations, but also workers who (a) process requests to be added to a case, (b) pro-
cess recertifications, (c) make decisions to take adverse case actions, (d) process
fair hearings, or (e) review any of the above deterninations.

FNO9. In its brief, the City asserts that its staff “has provided training on
these [revised Social Security nunmber] P.D."s.” (City Mem 31 (enphasis ad-
ded)). This assertion is not supported by anything in evidence, and is inprob-
abl e given that one of the directives was issued the day the brief was filed
and the others the week before. (Welan Supp. Decl. Exs. A, B and C (issued
April 27, 2006); Welan Supp. Decl. Ex. D (issued May 5, 2006).)
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2. Eligibility for benefits of battered qualified aliens and persons who are PRUCCL.

The City states that it has devel oped a proposed policy directive on the eligibility
of applicants who are battered or PRUCOL. (Welan Supp. Decl. ¥ 8.) According to the
Court's February 16, 2006 order, this directive nust be published this nmonth
(specifically within four weeks of April 28, 2006) and trained on in the follow ng
nmont h. Since the proposed policy directive has not been shared with the Court or the
plaintiffs, it is inmpossible to know whether it will correctly describe the eligib-
ility of battered qualified aliens and persons who are PRUCOL. Even assuming it

does, the plaintiffs are also requesting that the Court order the City to correct
other policy directives that omt reference to the eligibility of the 1-130 group of
imm grants (such as 03-65-ELI, which is Pl. Ex. 507). (Pl. FOF 1 264-290.) Further-
nore, the plaintiffs are requesting an order specifying that the training on the
proposed policy directive, as well as the other corrected policy directives, should
be of all staff involved in eligibility determ nations (as defined in Point 111.B.2.
supra). Even if these eligibility determnations are not nmade by frontline workers
because the cases are handled by the imrgrant |iaisons, frontline workers shoul d
still be trained on howto correctly identify battered qualified aliens and persons
who are PRUCCL so that they can nake the appropriate referral

3. Geen card holders who have had their green cards for less than five years.

As di scussed above, the recent changes nade by the City and State do not ensure that
| awf ul permanent residents who have had that status for less than five years are not
erroneously denied food stanps. The City should be ordered to issue a policy direct-
ive or bulletin and refer all of these cases to the inmm grant |iaisons, or in the
alternative to train all workers involved in eligibility deterninations (as defined
in Point 1l11.B.2. supra) on how to deternine the nunber of years that an alien has
been a qualified alien. The City should also be ordered to train workers on which
dates nust be entered into POS and WS.

4. Training on opening cases for alien in W5

As di scussed above, the City admits that additional training is needed on opening
cases for aliens in WS, (Cty Mem 27, 32.) The City clainms, however, that it “has
no control” over the situation and cannot do anything without the direction of the
State. (Cty Mem 27.) Wile the City cannot make changes to W5, it does have con-
trol over the training provided on WWS. Whet her or not the State is ordered to
provide instructional material, the City should be ordered to conduct training of
all staff who are involved in opening cases for aliens directly in W85,

5. Issuance of noti ces.

The City fails to provide witten notice of the denial of public benefits (a) when
an inmgrant household initially applies for public benefits and the case is accep-
ted for the citizen children and denied for the immgrant famly menbers; and (b)
when a request to add i mm grant household nenbers to the existing public benefits
case of an inmgrant child is denied. (Pl. Mem 14-16; Pl. FOF Y 365-379.) The re-
cent changes to the CNS and PCS notice systems (Cty Mem 32-33) do little to ad-
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dress the former situation and nothing to address the latter situation

The change to the CNS notice systemso that it issues notices when cases are denied
does not address either of these situations because a CNS notice is not issued when
one fam |y menber is accepted or has an open case and another fam |y nenmber is
denied. (Tr. 1294:2-5.)

The POS nodification may result in the nmore frequent issuance of notice when a cit-
izen child is accepted and an inmigrant fam |y nenber is initially denied. Effective
March 20, 2006, notices generated by POS will list the nanes of the persons denied
benefits and the nanes of the persons accepted for benefits. (Post-Hr'g Supp. Decl
of M chel e Shepard (Shepard Supp. Decl.) Ex. D at 6.) PGS, however, wll not gener-
ate notices for multi-suffix cases (Shepard Supp. Decl. § 6) and it does not appear
that POS will generate notices when individuals ask to be added to an open case.
Furthernore, even when POS does generate a notice, in sone cases workers will still
need to enter the denial reason thensel ves. (Shepard Supp. Decl. Ex. D at 6.)

Because notices still often are not conpletely conputer generated, the Cty should
be ordered to issue a policy directive and conduct training on the necessity of
provi di ng notices when individuals ask to be added to an existing case, and the need
to conplete and issue notices listing the individuals accepted, those denied public
benefits, and the reason for the denial, whenever one or nore nenbers of a househol d
is accepted and one or nore is denied due to immigration status.

6. Cases not handl ed by |i ai sons.

The City still has not clarified whether the immigrant liaisons will handle any eli -
gibility determ nations outside the context of initial applications. (Pl. Mem 45;
Pl. FOF f 412; Tr. 1232:15-1233:22.) As discussed in nore detail previously (Pl

Mem 45), the plaintiffs are therefore requesting that if the Gty does not refer to

the immgrant |iaisons all issues regarding imrgrant eligibility or Social Security
or Alien nunmbers, that all staff who handle any eligibility determni nations (as
defined in Point I11.B.2. supra) for proposed class nenbers be provided with the

sanme training that the immgrant |iaisons receive.
7. POS revisions.

The changes to POS described by M chel e Shepard in her suppl enental declaration ap-
pear adequately to address the primary concerns of the plaintiffs. If these changes
are i mpl enented by June 5, 2006, as expected by Ms. Shepard (Shepard Supp. Decl. 1
5), then the plaintiffs' request no further prelimnary relief related to POS. If

t hese changes are not inplenentedFﬁﬁofronised, the plaintiffs reserve the right to
request such prelimnary relief.[

FN10. The plaintiffs note that the City has already failed to neet one dead-
line set by this Court. In its February 16, 2006 order, the Court ordered the
Cty by April 27, 2006, to nmodify POS to recogni ze those with 1-130 petitions
and proof of abuse. The City now wi thout explanation states that it will not
make this revision until June 5, 2006. (City Mem 30 (“The nodifications to
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PCS directed by the court in its February 16th Order are included in the PCS
revi sions discussed in the Shepard Supp. Decl and will be conpleted by June 5,
2006.7).)

PO NT |V

GALI NA RYBALKO S APPLI CATI ON TO | NTERVENE SHOULD BE GRANTED.

The proposed class definition includes |awful permanent residents who have been in
that status for less than five years but who have been in a qualifying status for at
| east five years and who were wongfully denied food stanps. Glina Rybal ko's ap-
plication to intervene as a named plaintiff should be granted, as she is an appro-
priate representative of class nenbers in that circunstance, her request for inter-
vention was tinmely, and her clai mshares a conmon question of law and fact with the
other plaintiffs. As explained nore fully in plaintiffs' post-hearing nmenorandum of
law (PI. Mem 46-47), Ms. Rybal ko was deni ed public benefits to which she was | eg-
ally entitled for the same reasons other plaintiffs were denied: the |ack of ad-
equate training and resulting confusion of City defendant enpl oyees.

City defendant's contention that Ms. Rybal ko shoul d not be pernmitted to intervene
because “there is no case or controversy affecting Ms. Rybal ko” is contrary to the
case law on this subject. Wile M. bal ko currently receives food stanps, at the
time of her notion to intervene, Ms. Rybal ko had a justiciable claim In Ro-
bi doux v. Celani, 987 F.2d 931 (2d CGr. 1993), the Second Circuit rejected City de-
fendant's precise argunent and held that “each intervenor at the time of her notion
to intervene was suffering froma delay beyond the period provided by federal |aw
for the processing of her application for food stanp or ANFC benefits. Thus, at the
material time, each plaintiff was suffering injury capable of being redressed by de-
claratory or injunctive relief.” 987 F.2d at 938.

FN11. On March 24, 2006, this Court deened plaintiffs' oral application to add
Ms. Rybal ko as a named plaintiff to be a notion for that relief. (Tr.
1409: 6-12.)

The Second Circuit also noted in Robidoux that the “[a] ppellants' clainms [we]re in-
herently transitory since the Departnent will al nost always be able to process a

del ayed application before a plaintiff can obtain relief through litigation.” Id. So
too with the benefits at bar, where it is very likely that every tine a potentia
plaintiff noves to intervene to represent this group, the intervener's personal ap-
plication will soon after be correctly determ ned and her individual claimwll be-
cone “nmoot.” Wiile beneficial to those individuals, such resolution will never ad-
dress the rights of the unidentified class nenbers.

No nmore convincing is City defendant's allegation that because Ms. Rybal ko's applic-
ation has finally been correctly adjudicated, “there is no subclass facing potentia
damage to be represented” (City Mem 46). Conmon sense dictates that Ms. Rybalko is
not the only | awful pernmanent resident in her circunstance. In fact, the defendants
policy statements on the issue are so |lacking, that even after Ms. Rybal ko's w ong-
ful denial was brought to City defendant's counsel's attention, Cty defendant's
counsel did not conprehend the schene and as of the close of the hearing, M. Ry-
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bal ko still was not receiving food stanps. Such inconprehension at such senior
| evel s of City defendant denonstrates the need for this group to be represented as
part of the class. Ms. Rybal ko should be permitted to intervene.

PO NT V
THE PROPOSED PLAI NTI FF CLASS SHOULD BE CERTI FI ED.

Cty defendant's post-hearing nemorandum of |aw | argely repeats argunments al ready
briefed in full by both parties or recycles issues that have already been di sposed
of by this Court. Plaintiffs limt their response accordingly, and respectfully
refer this Court to the plaintiffs' prior filings. Plaintiffs will address only the
few new objections raised in Gty defendants' opposition papers.

First, Gty defendant's assertion that Rule 23(a)(1)'s nunerosity requirenment is not
met because City defendant does not believe that “there are nunbers beyond the group
Ms. Ganju identified” defies |ogic and commpn sense. Cbviously Ms. Ganju, a single
attorney, did not know every single inmmgrant class menber who has been wrongfully
deni ed public benefits in the whole of the Gty of New York. As courts are enmpowered
to “make conmmpn sense assunptions to support a finding of numerosity,” this Court
shoul d use its own comopn sense to disregard any argunent that presunes Ms. Ganju
coul d have represented, or even known, every potential class nenber. See Gernman v.
Fed. Home lLoan Mortgage Corp.. 885 F. Supp. 537, 552 (S.D. N Y.1995), clarified, 896
F. Supp. 1385 (S.D. N.Y. 1995).

Further, as this court noted in McNeill v. New York City Housing Auth., 719 F. Supp
233, 252 (S.D.N.Y.1989), “[i]t is pernmissible for the plaintiffs to rely on reason-
able inferences drawn fromthe available facts.” As the avail able facts denonstrate
that Ms. Ganju, one attorney, has identified between 50 and 60 affected individuals,
a reasonabl e i nference woul d be that many nore affected individuals exist, and are
either represented by other attorneys, or not represented at all. (Tr.

474: 16-475:2.)

Next, City defendant's allegation that the class definition is overbroad because it
“seek[s] to have future applicants included within the class w thout any cut off for
inclusion” is contrary to the body of Second Circuit case |law on class certifica-
tion. Courts routinely certify classes whose class definitions allow for the inclu-
sion of future applicants. See, e.g., Robidoux, 987 F.2d at 939 (remanding to certi -
fy a class conprising at least “all current and future Vernont applicants for as-

si stance fromthe Food Stanp and ANFC prograns”); Mrel v. Guliani, 927 F. Supp

622, 632-634 (S.D.N. Y. 1995) (certifying a class consisting of “[a]ll residents of
New York City who have received or will receive AFDC, Food Stanp or Honme Relief be-
nefits who have requested, are requesting, or will request a fair hearing in re-
sponse to an action by the City agency to discontinue, suspend, reduce, or restrict
benefits and are entitled to aid continuing”); D.D. v. New York City Bd. of Educ.
No. Giv-03-2489, 2004 W 633222, at *27 (E.D.N.Y. Mar. 30, 2004) (certifying a class
consisting of “[a]ll present and future New York City preschool children with

[ I ndividualized Educati on Prograns] who have not or will not tinely receive all of
the services required by their 1EPS”).
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City defendant's allegations regardi ng the inadequacy of class counsel have already
been di sposed of by this court in its menorandum order denying defendants' notion
for disqualification and nerit no further discussion in this brief.

For all of these reasons, and all reasons previously argued, the class should be
certified.

CONCLUSI ON

For the foregoing reasons, this Court should (1) issue a prelimnary injunction
granting the relief set forth in Point Ill supra; (2) grant the notion to intervene
by Galina Rybal ko; and (3) certify a class as defined in paragraph 30 of the Com
plaint, along with such other relief as the Court deens just and proper

MK B, OP., LL.W, MA , Miriene D ongue, ME., P.E., Anna Fedosenko, Al., L.AM,
L.M, Denise Thomas, and J.Z., on their own behalf, and on behalf of their m nor
children and all others simlarly situated, Plaintiffs, v. Verna EGELESTON, as Com
m ssioner of the New York City Human Resources Adm nistration, Robert Doar, as Com
m ssioner of the New York State O fice of Tenporary and Disability Assistance, and
Antonia C. Novello, as Conm ssioner of the New York State
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