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PRELI M NARY STATEMENT

Def endant Verna Eggl eston, as Comm ssioner of the Human Resources Adm nistration
(“HRA"), (the “City Defendant”), submits the within Post Hearing Menorandum of Law
in further opposition to the plaintiffs' notion for a prelimnary injunction and
Class Certification. The Court is also respectfully referred to the acconpanyi ng
Suppl emrent al Decl arations: the Suppl enmental Declaration of Janes Wel an, dated My
5, 2006 (“Supp. Welan Dec.”); the Suppl enental Declaration of Mchele Shepard,
dated May 5, 2006; (“Supp. Shepard Decl.”); the Suppl enental Declaration of El aine
VWitty, dated May 5, 2006 (“Supp. Wiitty Decl.”); and the Suppl emental Declaration
of David Lock, dated May 5, 2006 (“Supp. Lock Dec.”) which address certain devel op-
ments since the close of the hearing, and are offered to supplement the record.

The record establishes that plaintiffs' request for a prelimnary injunction should
be deni ed as they have not net the heightened standard for a nmandatory prelimnary
injunction. Additionally, the application for class certification should be denied
as plaintiffs have not established that they nmeet the requirenents for class certi-
fication pursuant to Fed. R G v. Proc. 23.

STATEMENT OF FACTS

The facts are fully set forth in the testinmony of the hearing on the prelimnary in-
junction before this Court on March 14, 2006 - March 24, 2006 and the Cty defend-
ants' decl arations and suppl enental declaration filed in opposition to the
plaintiffs' motion for a prelimnary injunction and the suppl enental declarations of
M chel e Shepard, James \Wel an, Elaine Wtty and David Lock which acconpany this post
heari ng Menorandum of Law.
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PO NT |

PLAI NTI FFS HAVE NOT MET THE BURDEN OF PROOF NECESSARY TO ENJO N GOVERNMENTAL ACTI ON
AND THEI R MOTI ON FOR A PRELI M NARY | NJUNCTI ON | NCLUDI NG THE ADDI TI ONAL RELI EF RE-
QUESTED POST HEARI NG FROM THI S COURT SHOULD BE DENI ED I N I TS ENTI RETY

A. The Plaintiffs Miust Meet a Heightened Standard In Order to Cbtain Mandatory In-
junctive Relief Against the Gty Defendant

Plaintiffs are seeking a mandatory prelimnary injunction against the City defendant
but have not established that they have nmet the extraordinarily high standard for
t he i ssuance of such an injunction. See Mastrovincenzo v. The Gty of New York, 435
F.3d. 78 (2d Cir. 2006). By asking the Court to conpel government action by direct-
ing the City defendant to performthe tasks that are listed in their post hearing
brief and in the conplaint, the plaintiffs are seeking mandatory injunctive relief,
as defined by the Second Circuit. “A mandatory injunction, in contrast [to a prohib-
itory injunction] is said to alter the status quo by conmandi ng some positive act

.” A prohibitory injunction seeks to maintain the status quo pending a trial on
the nmerits. Mastrovincenzo, 435 F.3d 78, 90.

“Adistrict court may enter a prohibitory prelimnary injunction staying ‘government
action taken in the public interest pursuant to a statutory or regulatory schene’
only when the noving party has denonstrated that (1) absent injunctive relief, he
will suffer ‘irreparable injury,’” and (2) there is ‘a likelihood that he will suc-
ceed on the nerits of his claim " “ ‘[A] prelimnary injunction is an extraordi nary
renedy that should not be granted as a routine matter.’ J.S.G Trading Corp. v. Tray
Wap., Inc., 917 F.2d 75, 80 (2d Gir. 1990). To prevail on a notion for a prelimnary
injunction, a plaintiff ordinarily nust denonstrate: (1) irreparable harmand (2)
either (a) likelihood of success on the nerits or (b) ‘sufficiently serious ques-
tions' on the nerits and a bal ance of hardships ‘tipping decidedly’ in the novant's
favor. Brooks v. Guliani, 84 F. 3d 1454, 1462 (2d Cr.), cert. denied 519 U. S 992
(1996) (quoting Jackson Dairy, Inc. v. HP. Hood & Sons, Inc., 596 F.2d 70, 72 (2d

Cir. 1979)

However, a party nmoving for a mandatory injunction which alters the status quo by
conmandi ng some positive act nust nmeet a higher standard. Tom Doherty Assocs.., lnc.
v. Saban Entmit., Inc., 60 F.3d 27, 33-35 (2d Cir. 1995). To obtain a mandatory in-
junction, the noving party nmust denonstrate “a greater |ikelihood of success on the
nerits,” or that it will suffer extreme or very serious damage if denied prelimnary
relief. Mastrovincenzo v. The Gty of New York, 435 F. 3d 78 at 89, citing Tom Do-
herty Assocs. v. Saban Entmt, Inc., 60 F. 3d 27, 34 (2d Cr. 1995);: Jolly v. Cough-
lin, 76 F.3d 468, 473 (2d Cir. 1996); Abdul Vali v. Coughlin, 754 F.2d 1015, 1025
(2d Cir. 1985); D.D. v. N Y.C Board of Education, 03 CV 2489, 2004 U S. Dist LEX S
5189, *72-73, (E.D.N. Y. March 30, 2004). The Court is also respectfully referred to
“City Defendant's Menorandum of Law In Opposition to Plaintiffs' Mtion For a Pre-
l[imnary Injunction And Class Certification,” dated January 25, 2006 (“City Def. Op.
Mem "), at Point I.
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“A heightened “substantial |ikelihood” standard nay al so be required when the re-
guested injunction (1) would provide the plaintiff with “all the relief that is
sought and (2) could not be undone by a judgnment favorable to defendants on the mer-
its at trial. Mastrovincenzo, 435 F.3d at 90.” Additionally, injunctive relief is
not warranted if the defendant has initiated efforts to substantially conply with
statutory mandates, and the Court may consider extrinsic factors and the defendants
activities and efforts in deternmning that plaintiffs have not denonstrated a cl ear
or substantial Iikelihood of success. See D.D. v. N Y.C Board of Education, 03 CV
2489, 2004 U.S. Dist LEXIS 5189 (E.D.N. Y. March 30, 2004)

Al of the prelimnary relief sought by the plaintiffs is nandatory in nature. In
the original nmotion for a prelimnary injunction they sought the foll ow ng mandatory
relief, in sum (1) the establishnment of a procedure for plaintiffs counsel to con-
tact a liaison to handle erroneous assessments of inmgrant eligibility(fA); (2) a
process to address the entry of the correct ACl indicator in PCS for all class mem
bers who apply for public benefits and maintain immgration docunentation submtted
by class nmenbers (9B); (3) developnent of a plan to identify POS problens and a
method and tineline to fix them (4) issuance of certain notices (5) make certain
referrals for disability Medicaid determ nations; (6) assist class nmepbers applying
for federal food stanmps in applications for social security benefits.

FN1. In their complaint Plaintiffs ask the Court to issue “a prelimnary in-
junction as requested in plaintiffs' Oder to Show Cause submitted in conjunc-
tion with [their] conplaint.” Class Action Conplaint at p.95 3. This Court
refused to sign plaintiffs' proposed Order to Show Cause, and plaintiffs pro-
ceeded instead by Notice of Mdtion

Plaintiffs' post hearing denmand for relief contains additional requests which are
explicitly mandatory in nature. Plaintiffs now ask the Court to direct the City to:
1. issue a correct and conprehensive policy directive bulletin regarding the need
for Social Security nunbers for federal and State public benefits programs for al
categories of inmgrants affected by this case.

2. correct all policy directives that relate to inmigrant eligibility for benefits
and that onmit reference to the eligibility of the 1-130 group of imnigrants;

3. issue a policy bulletin on PRUCOL eligibility for benefits and train

4. include the cases concerning eligibility of green card hol ders who have had their
green cards for less than 5 years to the immgrant liaisons, or in the alternative
to conduct trainings regarding the eligibility of immigrants in this category and

t he nunber of years of qualified status they have accrued;

5. conduct trainings on howto open cases for aliens directly in WS, focusing on
mul ti-suffix cases;

6. issue a policy directive or bulletin and conduct training regarding the issuance
of a notice of acceptance or denial to mixed inmgrant/citizen househol ds where only
some househol d menbers may be entitled to benefits;

7. refer certain cases to inmgrant |iaisons or alternatively conduct training;

8. revise POS to add information to POS in the initial menu on inmgrant statuses;
elimnate a question in PCS regarding prinma facie notices; revise |list of PRUCCL
docunent ati on; address the issue of the nunber of years a green card holder in qual-
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i fied status has accrued.

Plaintiffs' Post Hearing Menorandum of Law In Support of Mdtions for Prelimnary In-
junction and Class Certification (“Pl. Post Hearing Mem”) at pp. 42-46.

B. Plaintiffs Have Failed To Prove That They WII Suffer Extrene Or Very Serious
Damage |f Denied Prelimnary Relief

Plaintiffs are not entitled to any relief beyond that which the Gty has inmplenented
voluntarily and is continuing to inplement. The City has or is in the process of
voluntarily providing plaintiffs with essentially all of the relief they have
sought. (See the discuss infra at Subparagraph D. As noted in the Court's Menorandum
Order dated February 16, 2006, granting “provisional relief necessary to avoid irre-
parable harm” the relief granted was “essentially on consent.” Thereafter the Gty
i npl enented, and is in the process of inplenenting, additional inmprovenents to its
conput er system (POS), new policy directives and bulletins clarifying the procedures
required to tinely and accurately process immigrants' clainms for public benefits,
training of all personnel involved in making deterninations of immgrants' eligibil-
ity for benefits, creation of a special imrigrant |iaison to serve as a speciali st
inimrgrant eligibility issues, and creation of an inmmigrant eligibility help desk
within the HRA O fice of Refugee and Immigrant Affairs (“ORIA").

Moreover, with respect to those processes and procedures which it could not inple-
ment without clarification or instructions fromthe State, it has sought and contin-
ues to seek such “clearances” so that it can inplement the inprovenments to facilit-
ate the delivery of benefits to the putative cl ass.

The evidence at the hearing before this Court does not disclose a single instance in
whi ch any HRA enpl oyee sought to deny benefits to an eligible applicant. Mbreover,
the plaintiffs actually conplained that nany HRA enpl oyees used “work arounds” to
bypass roadbl ocks in the State's mai nfrane conputer system “VWS" in order to allow
benefits to be delivered. To the extent that these ad hoc neasures were required,
they do not constitute evidence of deliberate indifference to the rights of immg-
rant applicants; rather, they denonstrate a positive desire to deliver the benefits.

Al of the evidence presented by plaintiffs was anecdotal, and at nost, denonstrated
that inherently conplex alien eligibility rules and regul ati ons were beyond the ca-
pacity of individual job center workers. On the other hand, nore sophisticated work-
ers, such as Sara Mathew, were able to obtain benefits for clients with the nost
factual ly conpl ex cases, and in the face of inherent limtations in W&S. Mreover,

al t hough plaintiffs' counsel started working on this “inpact litigation” in Septem
ber, 2004, and solicited clients through advocacy groups, the universe of applicants
who actually suffered denial or delay in receipt of benefits is exceedingly small,
and each naned plaintiff or declarant, as well as subsequent introduced informal in-
tervenors, has received the benefits to which she is entitled.

The actual and proposed allocation of resources by HRA to the concerns raised by
counsel is nore than adequate to provide relief for eligible inmgrants who seek be-
nefits, without further intervention of the Court. Although the City does not con-
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cede that it is required to provide the additional relief sought by plaintiffs in
their post hearing menorandum it is, in fact, doing just that. The evidence at the
heari ng denonstrates that HRA issues policy directives (“P.D.'s)” and policy bullet-
ins (“P.B."s”), trains on them and continues to train as issues cone up, does “back
to basics” training as refresher courses for all Job Center workers, and trains on
updates and i nprovenments to POS and to WG,

POS is regularly updated across the board and where appropriate special updates are
created. Wen plaintiffs' counsel raised legitimte issue with regard to POS and the
policy directives underlying the POS instructions and procedures (only in the con-
text of this litigation although they had been gathering their “evidence” for 14
nmont hs), M chel e Shepard, POCS chief designer, inmmediately set out to nmake correc-
tions and updates to enable the Job Center workers to nore accurately process inm g-
rants' applications.

The picture of POS that emerged after the hearing was of a City designed “front end”
application that delivers information to the State WS system For the nost part it
works well, and is conpatible with the archaic State mainfrane. There are instances
where POS doesn't work or WS doesn't work (such as multi suffix cases). In that
case the workarounds are used to obtain benefits for applicants. These are not un-
conmon in the arcane world of immigrant eligibility. Those fixes that can be inple-
nented are and will be inplenented.

It should be noted that the parade of horribles that were presented to the Court
were for the nost part contained in declarations of plaintiffs' attorneys and their
enpl oyees and that no true “energency” existed which required such submi ssions after
14 nonths of preparation.. (Mreover, these attorney declarations which attest to
the so called “facts” should be stricken fromthe record as inproper advocate/wit-
ness testinony.) It is clear fromthe testinony that plaintiffs' counsels' interac-
tion with HRA enpl oyees was designed nore to “set up” this action than to obtain be-
nefits for their clients. The evidence at the hearing, however, showed overall suc-
cess on the part of HRA in delivering services to inmgrants, as denonstrated by the
smal | uni verse of aggrieved parties.

C. Plaintiffs' Have Not Denpnstrated a Cear O Substantial Likelihood of Success On
The Merits

Plaintiffs' have not net their burden to show a hei ghtened substantial |ikelihood of
success on the nerits. The testinobny at the prelimnary injunction hearing estab-
lished that the City does not have a custom policy or practice in violation of
plaintiffs' constitutional or statutory rights as denonstrated in bel ow and previ -
ously argued in the City Def. Op. Mem filed in advance of the hearing. Addition-
ally, plaintiffs do not have a clearly enforceable right to enforce the Food Stanp
Act and regul ations and Medi caid Act and regul ati ons upon which they rely. The Court
is respectfully referred to the discussion inthe City Def. Op. Mem in addition to
the testinony di scussed herein

1. The Plaintiffs And WIIl Not be Able to Establish Mnell Liability
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Plaintiffs' have not nmet their burden to show a clear or substantial |ikelihood of
success on the merits, or that they will suffer extreme or very serious danage if
denied prelimnary relief. Matrovicenzo v. City of New York, 435 F. 3d 78: Jolly v.
Coughlin, 76 F.3d 468, 473 (2d Cir. 1996); Abdul Wali v. Coughlin, 754 F.2d 1015,
1025 (2d Gir. 1985)." " D.D. v. N.Y.C Board of Education, 03 CV 2489, 2004 U.S
Di st LEXIS 5189, *72-73, (E.D.N. Y. March 30, 2004).

Plaintiffs have not established liability pursuant to 42 U S.C. 81983 by denonstrat-
ing that the City has a custom policy or practice which has caused plaintiffs' al-
leged injuries and that City defendant is deliberately indifferent to the constitu-
tional or statutory rights of the putative plaintiff class. Instead, the record es-
tablishes that the Gty defendant:

* has issued and inplenented policies and procedures including alien eligibility re-
qui rements for public benefits, consistent with the policy of the State defendants
and with their approval;

* has an established policy and practice of regularly training its FIA Job Center
wor kers each nonth on its policies and procedures which include alien eligibility
requi renents for public benefits;

* has devel oped and i npl enented a conputerized software system (the “Paperl ess O -
fice Systenf or POS) which is regularly utilized in the Job Centers as a front end
application to the State WVMS conmputer system and which represents a significant im
provenent in processing applications;

* has established an Ofice of Imrgrant Affairs which regularly provides informa-
tion, guidance and training to FIA staff on issues concerning inmigrant eligibility
for public benefits and acts as an internal advocate in individual cases concerning
immgrant eligibility for public benefits;

* has a variety of resources which are made available and are utilized by its FIA
staff in dealing with questions including questions regarding alien eligibility for
public benefits.

“[A] local governnent nay not be sued under § 1983 for an injury inflicted solely by
its enpl oyees or agents” under a respondeat superior theory. Monell v. Departnent of
Social Services, 436 U.S. 658, 694 (1978) “[l]nstead, it is when execution of a gov-
ernment's policy or custom whether nade by its | awmakers or by those whose edicts
or acts may fairly be said to represent official policy, inflicts the injury that

t he governnent as an entity is responsible under § 1983.” Id.. Plaintiffs nust
“identify a municipal ‘policy’ or ‘custoni that caused their injuries,” Board of
County Commirs. v. Brown, 520 U.S. 397 (1997) (citing Monell, 436 U.S. at 694): “It
is only when the ‘execution of the governnent's policy or custom... inflicts the
injury’ that the municipality may be held liable under §1983.” City of Canton v.
Harris, 489 U S. 378, 385 (1989).

A claimof “policy” involves a “deprivation[] resulting fromthe decisions of [the
muni ci pality's] duly constituted |egislative body or of those officials whose acts
may fairly be said to be those of the nunicipality,” whereas a “ ‘custoni that has
not been formally approved by an appropriate decisi onmaker may fairly subject a mu-
nicipality to liability on the theory that the relevant practice is so w despread as
to have the force of law.” Brown, 520 U.S.at 403-404 (citing Mnell, 436 U S. at

“
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690-691, 694). A § 1983 plaintiff nmust not nerely “identify conduct properly attrib-
utable to the municipality”; the plaintiff “nust also denmonstrate that, through its
del i berate conduct, the nmunicipality was the ‘noving force’ behind the injury.”
Brown, 520 U.S. at 404. Mreover, suing a governnent official in his official capa-
city is the equival ent of suing the governnment entity itself, so that the Gty de-
fendant, Conmmi ssioner Verna Eggl eston, may not be held liable in her official capa-
city without proof of an official policy or custom as in Momnell. See Patterson v.
County of Oneida, 375 F.3d 206, 226 (2d Cir. 2004).

There are only “limted circunstances” in which allegations of a failure to train or
supervi se can be the basis of liability under §1983. See City of Canton. 489 U S. at
387. These “limted circunstances” occur only where the nunicipality inadequately

trains or supervises its enployees, this failure to train or supervise is a city
policy, and that city policy causes the enployees to violate a citizens constitu-
tional or statutory rights. Id. at 389-91; Brown., 520 U.S. 397. Plaintiffs' my
prove a city policy or custom as the Suprenme Court has explained in City of Canton
by showi ng that the nunicipality's failure to train evidenced a “deliberate indif-
ference” to the rights of plaintiffs as foll ows:

“We hold today that the inadequacy of police training may serve as the basis for
81983 liability only where the failure to train anounts to the deliberate indiffer-
ence to the rights of persons with whomthe police come into contact. This rule is
consistent with our adnonition that a nunicipality can be |iable under 81983 only
where its policies are the ‘nmoving force’ [behind] the constitutional violation.”
Only where a municipality's failure to train its enployees in a relevant respect

evi dences a “deliberate indifference” to the rights of its inhabitants can such a
shortcom ng be properly thought of as a city “policy or custonf that is actionable
under 81983... “Municipal liability under §1983 attaches where -- and only where --
a deliberate choice to follow a course of action is made from anong various altern-
atives” by city policymakers. Only where a failure to train reflects a “deliberate”
or “conscious” choice by a municipality -- a “policy” as defined by our prior cases
-- can a city be liable for such a failure under §1983.

Cty of Canton, 489 U S. at 388-89 (internal citations omtted).

Thus, the City defendant is not automatically Iiable under 81983 even if it inad-
equately trained or supervised its enployees and those enpl oyees vi ol at ed
plaintiffs' statutory or constitutional rights. To establish a “deliberate or con-
sci ous choice” or such “deliberate indifference,” plaintiffs nust prove that the nu-
nicipality knew of a need to train and/or supervise in a particular area and the mnu-
nicipality made a deliberate choice not to take any action. See Brown, 520 U. S 39.
As the Suprenme Court explained in Gty of Canton

To adopt | esser standards of fault and causation would open municipalities to unpre-
cedented liability under 81983. In virtually every instance where a person has had
his or her constitutional rights violated by a city enployee, a 81983 plaintiff wll
be able to point to something the city “could have” done to prevent the unfortunate
i ncident. Thus, permitting cases against cities for their “failure to train” enploy-
ees to go forward under 81983 on a | esser standard of fault would result in de facto
respondeat superior liability on nmunicipalities....
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City of Canton, 489 U.S. at 391-92;

In Ricciuti v. New York Gty Transit Authority, 941 F.2d 119, 123 (2d Cir. 1991),
the Second Circuit held that a rmunicipal policy may be inferred from “evidence that
the municipality had notice of but repeatedly failed to nmake any meani ngful invest-
igation into charges that police officers had used excessive force in violation of
the conplainants' civil rights.” In Amesty Am v. Town of W Hartford, 361 F.3d
113, 128 (2d Cir. 2004) the plaintiff alleged that the police chief failed to super-
vise officers to prevent use of excessive force, and clained that a failure to train
officers in not using excessive force in making arrest constituted deliberate indif-
ference within the neaning of City of Canton and Walker v. City of New York, 974
F.2d 293 (2d Cir. 1992). Plaintiffs' while relying upon the three pronged test in
Wal ker for denonstrating deliberate indifference in the context of a failure to
train claim don't discuss or even nmention the Second Circuit's later decision in
Amesty Am v. Town of W Hartford, 361 F.3d 113. In Amesty Am the Second Court
required a plaintiff to prove that “a policynmaking official had notice of a poten-
tially serious problemof unconstitutional conduct, such that the need for correct-
ive action or supervision was ‘obvious,’” ” and that “the policymaker's failure to
investigate or rectify the situation evidences deliberate indifference, rather than
nmere negligence or bureaucratic inaction.” The Court held that in establishing de-
liberate indifference in the context of a failure to train claim plaintiff's fail-
ure to offer any evidence as to the purported i nadequaci es of the Town's training
program and the causal relationship between those inadequaci es and the alleged con-
stitutional violation was a basis for affirmng the district court's grant of sum
mary judgment. The Court stated:

City of Canton requires that plaintiffs establish not only that the officials' pur-
ported failure to train occurred under circunstances that could constitute deliber-
ate indifference, but also that plaintiffs identify a specific deficiency in the
city's training program and establish that that deficiency is ‘closely related to
the ultimate injury, ‘such that it ‘actually caused the constitutional deprivation
[citation omitted]... Thus the Suprene Court enphasized in Gty of Canton that
plaintiffs nmust establish that ‘the officer's shortcomngs resulted from... a
faulty training programi rather than fromthe negligent adm nistration of a sound
program or other unrel ated circunstances.'

Ammesty Am ., 361 F.3d at 129 - 130. The Court noted that its holding in Wl ker v.
City of New York is not to the contrary, given that Wil ker case was di sm ssed at the
notion to disniss stage.. Id. at 130, n.10. Plaintiffs, here offer no evidence of a
faulty training programon the part of the City defendant, and the evidence as to
the City's training establishes the contrary proposition.

(a) Notice

There is not a shred of evidence that the plaintiffs' provided Comm ssioner Eggle-
ston, herself, with notice of a potentially serious problem of unconstitutional con-
duct, such that the need for corrective action or supervision was ‘obvious,” ” and
that “the policymaker's failure to investigate or rectify the situation evidences
deliberate indifference, rather than nmere negligence or bureaucratic inaction.”
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Plaintiffs' base their argument on notice on the testinony regarding Reena Ganju's
opi nion that such notice was necessary. Plaintiffs argue that Ms. Ganju, an advocate
attorney, placed the City defendant on notice of “the need for additional training
regarding inmigrant eligibility issues” because Ms Ganju, expressed her persona

opi nion and belief that additional training of so-called ADVENT workers was neces-
sary on issues of imrigrant eligibility for benefits in a letter to HRA's Deputy
Conmi ssi oner for Domestic Violence Energency Services, Cecile Noel which she also
copied to Elaine Wtty, the Director of HRA's Ofice of Refugee and | mm grant Af-
fairs (“ORIA"). See Pl. Post Hearing Op. Mem at p. 29.. However, the Court recog-

ni zed during the hearing that such testinony is irrelevant (in the context of
plaintiffs trying to elicit that senior staff at HRA woul d have been on notice of
the need for additional training). During plaintiffs' counsel questioning of the
City's Deputy Conm ssioner of the Fanmily |Independence Admi nistration Ofice of
Pol i cy Procedures and Training, Janmes Wel an, the Court noted that such notice would
only be “that a particul ar advocacy group was taking a particular position.” (Tr.
1223 - 1225:19.) Further, even if M. Noel and Ms. Wtty received such a letter from
Ms. Ganju, according to M. Welan's testinony, Ms. Noel does not deal with FIA job
center applicants for eligibility but is “over donestic violence” advent workers who
are not part of FIA and who report to Cecile Noel and are trained by her staff. (Tr.
1223:25 - 1224:16.) Ms. Wtty also testified that her office does not, and is not
responsi ble for nmaking eligibility deterninations.

(b) Deliberate Indifference

The evidence does not show that the City defendant is deliberately indifferent to
any rights of the plaintiffs by failing to train or that its policies are the
“novi ng force” [behind] any alleged constitutional or statutory violation. |nstead,
t he evidence establishes that the City has an ongoi ng training programwhich in-
cludes training on inmgrant eligibility issues in new hire training, on the job
training, nonthly training, and specialized training. Further, the Cty has issued
policy directives (“PD’) and policy bulletins (“PB") in accordance with and pursuant
to the policies and procedures of the State defendants and has provided training on
each of these.

The testi nony of the Deputy Conmi ssioner of the Fam |y |Independence Admi nistration
(“FIA") Ofice of Policies and Procedures, James Wel an, established that the Cty
has a custom policy and practice of regular and ongoing training of its Job Center
wor kers and supervisors and other staff (including its inmmgrant eligibility spe-
cialists) on various topics which include imrigrant eligibility benefits and the is-
sues raised in this litigation. M. Welan also testified to the process that FI A
utilizes to issue policies and procedures in accordance with and based upon the
policies and procedures set forth by the New York State defendants in their |nfornma-
tional, G S docunent or an ADM

The FIA Ofice of Policy and Procedures consists of several divisions - the Ofice
of Procedures, the Ofice of Training, the Ofice of Policy and Research and the O -
fice of Logistical Support that report to Deputy Comm ssioner Welan. (Tr. 1185: 18
- 24.)
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Pol i ci es and procedures are devel oped by the New York State defendants and issued to
the City defendant in the formof a State Informational (“INF"), ADM and/or A S doc-
umrent. After an ADM INF or AS is issued, the FIA Ofice of Procedures will devel op
a policy bulletin (“PB") or policy directive (PD) based on the State document which
will nearly mirror the State INF, ADMor G S. For exanple, when the State defendant
OTDA issued its alien eligibility desk guide, in the past, the Cty issued its equi-
val ent of the state desk guide. Simlarly when the State OTDA issued its I NF on
battered aliens' eligibility for benefits, in March 2006, and the State alien eli-
gibility desk guide (State defs. Exhs. WNand XX) M. Welan testified that in re-
sponse his office would issue a policy directive incorporating the information con-
tained in the infornmational letter. Based on the alien eligibility desk guide, the
City would issue its alien eligibility desk aid and when the procedure is conpl eted
train all job center staff on the conpleted policy directive. (Tr. 11:22 - 12:13;
12:23 - 13:13.)

Policy directives are conprehensive docunments that could cover a variety of policy
matters relating usually to one issue. A policy bulletin is generally a shorter doc-
ument than a policy directive and | ess conprehensive. The Ofice of Training is re-
sponsi bl e for devel oping curricula for training around each PD or PB and conducti ng
the training. (Tr. 1188:6 - 20; Tr. 1192:16 - 22;)

Janmes Wel an testified to a system whereby over 4,000 workers were trai ned each
nonth. Trainers froma centralized training unit train center based trainers, who
are stationed in job centers. Center based trainers then train all job center work-
ers, each nmonth. (Tr. 1194:6 - 1195:18; 1204:3-10; 1247: 2 - 1248:7; Cty Def. Exh.
HHHH at C15784 - C15787.) Sara Mat hews, Administrative Assistant to the Director of
the Bay Ridge Job Center (a center which services a |large inmgrant popul ation)
testified regarding the extensive training which is given each nmonth to Job Center
personnel who are required to attend, and the resources available to job center
workers. (Tr. 3/24/06 1306:13 - 23; 1308:5 - 1311:7.)

Every nmonth in a job center in addition to training on the new policy bulletins and
policy directives a topic is selected which will be reinforced with staff through
trai ning known as “Back to Basics.” (Tr. 1279:19 - 24.) The topics for back to ba-
sics training are determined in a variety of ways. As Janes Wel an testified:

Q How are those topics chosen?

A. In a variety of ways. They could be sonmething that either a Pert audit, or FIA
of fice of operations have determned this is sonething they would |like to see re-
trained or that they think there is a weakness or staff needs a refresher. There is
no formal path or sonething to be chosen as back to basic. It could be a request net
by FI A operations or requests from another part of FIA or could be based on Pert
audit or something Trainings has decided it would be good to retrain staff on

(Tr. 1279:25 - 1280:9.)

In addition to the nonthly training and back to basics training for FIA staff, HRA
conducts new hires training. (Tr. 1279:14 - 18.) Qutside of the training sessions
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there are a nunber of additional resources which FIA staff nmenbers utilize in order
to have their questions answered. Such resources include the FIA call center, the
HRA intranet (where policy bulletins, policy directives, FIA forns, state fornmns,
policy manuals are all posted on the web) and a nmessage board which is accessed
primarily by trainers for clarification of policy. (Tr. 1280:10 - 1281:4; 1282:11 -
15; Tr. 3/24/06 1308:5 - 1311:7; City Def. Exhs. HHHH, NNN; AAAA )

Trai ni ng has been conducted on a nunber of specific issues related to this litiga-
tion both as part of the nmonthly training, back to basics, new hires training and
specialty trainings. Such trainings include alien eligibility for public benefits,
PRUCOL, Social Security Nunbers for Aliens, the New York State Wl fare Managenent
System (“WW"), the City's Paperless Ofice System (“PCS’), FIA's informational re-
sources for Job Center staff including the FIA Intranet, message board, and cal
center, notice to clients, and | ost or expired docunentation

Alien eligibility trainings have been conducted at various tines in the past partic-
ularly after changes in legislation regarding inmgrants' eligibility (or ineligib-
ility) for food stanps. (Tr. 1220:6 - 1221:17.) The City has al so issued policy dir-
ectives and trained its FIA workers on food stanp eligibility for aliens, in accord-
ance with and pursuant to State defendant OTDA's policy and procedures. (Tr. 1278:6
- 1279: 13; City Def. Exhs. QQQ YYY, RRR and zzZZ.) Staff has been trained and re-
trained on these and other issues. (Tr. 1223:17.)

According to James Wel an, additional training on PRUCOL's is planned and will be
conducted after the inplenentation of the changes in POS that were the subject of
M chel e Shepard's testinony during the hearing. (Tr. 1234 15-20.)

As of the date of James Welan's testinony a revised policy directive on Social Se-
curity nunbers was in process and retraining on Social Security numbers for inmg-
rants was planned for all of the 4000 workers at FIA job centers. (Tr.

1246: 16-1247:4.) Since the conclusion of the hearing, a revised policy directive on
soci al security was issued and training. will be conducted in accordance with the
HRA's policy to train on all PD s. (See Supp. Whelan Decl.). Wrkers have been
trained on the Social Security Adm nistration's requirements for Social Security
nunbers or the necessity or not of a Social Security nunber for benefits, in accord-
ance with State defendants' policies and procedures as they have evolved. (Tr.

1245: 21 - 1246:10; 1273:2 - 12; 1273:16 - 1276:21; 1277:18 - 1278:5; City Def. Exhs.
BBBB; CCCC, NNN; DDDD.)

The WVB software has been the subject of policy directives and is trained periodic-
ally and in particular as it relates to Food Stanp eligibility and Public Assist-
ance. (Tr. 1281:5 - 6.; City Def. Exhs. GE&G Il1Il..) The City also provides train-
ing on turn-around docunents (“TAD"). (City Def. Exh. FFFF.)

Disability Medicaid determ nations were recently addressed in Policy Bulletin

#06- 33- ELI dated March 8, 2006 in order to provide Job Center staff with information
regardi ng the circunstances under which a Disability Medicaid reviewis to be per-
formed. (City Def. Exh. MVWM .
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Policy Directive 03-66-ELI revision to | ost and expired docunentati on was i ssued by
FI A based upon State OIDA defendant's Informational Letter 03 INF 19, and al so
trained to FIA staff. (Tr. 1784:17-20; 1285:1-9; City Def. Exhs. VW, WW) Janes
Whel an described the relationship between a policy directive such as Cty Def. Exh.
VW and the State Informational upon which the particular policy directive is based,
such as 03-Inf-19 (City Def. Exh. WMWY as one in which the FIA policy directive
tracks and mirrors the State informational. (Tr. 1286: 15 - 18.)

The record of the hearing is replete with testinmony of the extensive policies and
procedures issued in regard to every issue in this litigation. Additionally, the re-
cord establishes the custom policy and practice of HRA to engage in regul ar

monthly training of all its FIA staff, and to provide training to new hires, train-
i ng on special topics, and back to basics training as well. Additionally, Deputy
Conmi ssi oner Whel an has described efforts at quality control, and review and a sys-
tem whereby topics that require further attention are di scussed anong staff, brought
to the attention of HRA's O fice of Policy and Procedures and are the subject of
further training and retraining.

The | argely anecdotal evidence that the plaintiffs' have presented of their percep-
tions that workers did not understand immgrant eligibility rules, oftentines based
upon observations reported to an individual who testified (such as Reena Ganju) does
not negate or undercut in any way the extensive policy and procedures of the City
defendant and its extensive training of FIA workers.

Plaintiffs' hearsay accounts are belied by the testinony of Sarah Mat hews, a super-
visor at a busy Brooklyn Job Center with a large inmrmigrant clientele. Ms. Mathews is
know edgeabl e of the alien eligibility requirements for benefits and has been
trained repeatedly on them She al so has been appoi nted one of the Imnigrant Liais-
ons and is one of the so-called Job Center inmmigrant eligibility experts who wll
handl e certain immgrant cases and will be a resource for other job center personne
in handling their cases. (Tr. 3/24/06 1311:19- 24.) Significantly, M. Mathews had a
nunber of contacts with plaintiffs' counsel prior to the inception of the lawsuit,
and in connection with their imrigrant clients. (Tr. 3/14/06 1306:13 - 1307:6.) It
is significant to note that after plaintiffs took Ms. Mathew s deposition but they
did not call her as a witness for the hearing. And after listening to her testinony,
we conclude that plaintiffs selectively presented workers testinony.

They called M. Sosa, who does not handle initial applications for imrgrant eligib-
ility at FIA. Rather, he is an ADVENT worker who does recertifications for individu-
al s whose eligibility had previously been determned Simlarly, Ms. Pierre, is in-
vol ved with supervising a control unit that does data entry, and is not a supervisor
of front line job center workers who are responsi ble for taking immgrant applica-
tions for benefits. The testinmony fromthe plaintiffs as to particular job center
wor kers not understanding the rules for imigrant eligibility are just observations
reported by individual litigants who are thenselves not trained in any way on the
requi renents and are based largely in part on what they have been told by their
counsel . Also, the testinmony of plaintiffs that to the extent it suggested that an
appl i cant was not being handled correctly, is neaningless in the absence of a clear
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statement of the docunentation that was actually provided to the job center at the
time of the initial application (both at the initial neeting and subsequent requests
made of the applicant for original docunentation (such as an |1-130 receipt or 1-360
prima facie notice or notice of approval) over the 45 days period during which the
docunentation is subnitted and reviewed and the determination of eligibility for be-
nefits is made. Additionally, as we know fromthe testinony of the PCS director

M chel e Shepard, given the specific nenus in POS, isolated cormments of individua
workers as to a clients potential eligibility are neaningless to the suggested de-
term nations nade in PCS and finally nade in the State WMS conputer system A worKk-
er's conments have no effect on the information that is entered into POS through the
applicant's responses to the specific questions set forth in the POS nodules. (Tr.
805:13-19.)

Only where a municipality's failure to train its enployees in a relevant respect

evi dences a “deliberate indifference” to the rights of its inhabitants can such a
shortcom ng be properly thought of as a city “policy or custonf that is actionable
under 81983... “Municipal liability under §1983 attaches where -- and only where --
a deliberate choice to follow a course of action is made from anong various altern-
atives” by city policymakers. Only where a failure to train reflects a “deliberate”
or “conscious” choice by a municipality and such conduct is the noving force behind
the statutory or constitutional violation sought to be enforced under Section 1983,
and the record establishes defects in the training may this court find Monell I|iab-
ility. This record establishes that the plaintiffs' have not proven deliberate in-
di fference on the part of the Cty defendant and do not have a substantial Iikeli-
hood of success on the nerits of their Mpnell clainms. Plaintiffs have not proven
that they have a clear and substantial |ikelihood of success on the nerits of their
failure to train clainms, and a prelimnary injunction should not be issued applying
the rigorous standard for issuance of a nmandatory injunction

(c) The City Defendant, as the Agent of the State Is Not The Moving Force Behind The
Injury, if any to Plaintiffs or the Purported Plaintiff O ass

As the plaintiffs state “[a]s a matter of |law and fact, HRA serves as the agent of
State OTDA with regard to the food stanp and public assistance programs, and the
agent of State DOH with regard to the Medicaid program” Pl. Post Hearing Mem pp
30 - 31. Plaintiffs have argued to the Court that “Inasmuch as the |ocal conmi ssion-
ers are agents of the State departnment they may not substitute their interpretations
of the regulations of the State departnent for those of the State departnent or the
State commissioner” citing the New York State Court of Appeals |anguage in Beaudoin
v. Toia, 45 N. Y.2d 343, 408 N.Y.S. 2d 417 (1978). PI. Post Hearing Mem at 31

Mor eover, the testinony of the State wi tness, Paul Dichian, which plaintiffs quote
to the Court, nore than established that as to the entitlenment to public benefits
HRA was not free to inplement or establish policy:

Q [Dloes HRA have the authority to issue policy directives and bulletins without
t he approval of OTDA?

A. No.
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Q And if OIDA sets the paraneters for inclusion within a specific class of persons
entitled to benefits, does HRA have the authority to expand that category?

A. No.
(Tr. 728:7-13.)

To the extent that the injuries, if any, are caused by the State defendant's own
policies and procedures, the City defendant nay not be held liable for the inple-
mentation or interpretation of policies of the State which, by law, the City defend-
ant must inplenent.. Accordingly, the Gty is bound to follow the requirenments set
forth by the State for administering public benefits to the plaintiffs and the pur-
ported plaintiff class and inplenent the policies of the State in accordance with
the State defendants' own nandates to the City and the State defendants' interpreta-
tions of applicable law. The Gty defendant is not the noving force behind the in-
juries, if any to plaintiffs or the purported class, which have been caused by the
State defendants' own policies and practices in the follow ng areas, discussed be-

[ ow, over which the City has no control

(i) Social Security Number Requirements for Aliens

Al l egations that the State defendants policies and practices with regard to the re-
qui rements for Social Security nunbers in connection with an application by an alien
for public benefits do not conport with federal and/or state |aw are sinply beyond
the control of the City defendant who may not change these policies or inplenent
different ones unilaterally. There is no question that the state regul ati ons govern-
ing the requirenents for social security numbers for immgrants are contradictory
and appear irreconcilable. Paul Dichian testified as to the contradiction found in
two state regulations: 18 NYCRR 8351.2 and 18 NYCRR 8369.2. The State defendants
have not issued an updated INF, ADM or G S to address the issues concerning the re-
qui rements for a Social Security Nunber for aliens who are seeking public benefits.
While M. Dichian testified that he had sent an e-nail and thereby informally comu-
nicated to FIA's lvelia Cisco, a statement that an alien who would not be entitled
to a Social Security Nunber through no fault of her own (based on her imigrant
status) should not be denied public benefits, the regulations of the State OIDA be-
lie M. Dichian's informal conclusion and expose the City defendant to potential Ii-
ability for paynent of benefits in contravention of the state regulations. (City
Def. Exh. W 18 NYCRR 8351.2 and 18 NYCRR 8369.2.) In fact, in the instance of ME.,
the state defendant directed that the benefits to ME. be term nated because she did
not obtain a social security nunber. Wile the cross-exam nation of ME showed that
she did not cooperate with the City's repeated requests for her to apply for a so-
cial security nunber and provide evidence that she had applied for one, the Cty did
not require ME. to obtain a social security nunber in order to begin the issuance
of benefits to her. (Cty def. Exhs. E, F, G |, K)

After the hearing, the FIA devel oped the following Policy Directives which address
the need for Social Security Nunmbers:

Policy Directive (“PD) #06-09, Social Security Numbers for Non-Citizens, dated ex-
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pl ai ns that “Furnishing a Social Security nunber (SSN) is a condition of eligibility
for public assistance (PA), food stanps (FS) and nedi cal assistance (Md). (PD#06-09
is annexed to the Supp. Welan Decl. as Exhibit A ) Each menber of a household who
is applying for any of these prograns nust furnish, or apply for, an SSN.” This PD

i ndicates that “when a lawfully adnmitted non-citizen applies for PA/ NPA/FS but does
not have an SSN, it nust be determ ned whether or not the applicant is otherw se

el igible before addressing the SSN i ssue.” The PD goes on further to give specific
instructions on howto direct otherwi se eligible applicants to apply for an SSN. See
Supp. Whel an Decl. at Exh. A at pp. 1-2. The PD also indicates that “if the non-
citizen is denied an SSN for this reason (non-citizen is without lawful inmmigration
status or work authorization), do not request that s/he apply again until s/he has
obtained lawful imrigration status and or/or work authorization. Id at p. 4

| mportance of Accurate Social Security Nunmbers in the Welfare Managenent System
(WVB) was addressed in P.D. #06-10. (P.D. #06-10 is annexed to the Supp. Welan De-
cl. as Exhibit B.) The P.D. states that “[a]s a condition of eligibility for public
assi stance (PA) and food stanps (FS) benefits, the applicant/participant and al
menbers of the PA and/or FS household rmust have a valid SSN or show proof of having
applied for one.” See Supp. Welan Decl. Exh. B, p.1. This extensive P.D. addresses
the required actions by Job/ Model Centers/Non-Public Assistance Food Stamp O fices
and their staff towards ensuring that all SSN di screpancies are appropriately ad-
dressed. In cases of non-citizens coded “B” (Certain Battered Aliens) and “CO
(PRUCOL) where the SSN indicator is 3(C osed, Denied, or Suspended), staff is direc-
ted to review the case to determ ne the circunstances of denial. The P.D. further
expl ai ns the necessary actions for the varying reasons for a denial. See Supp

VWel an Dec. at Exh. B, p. 6.

P.D. #06-09 is acconpanied by Policy Bulletin (P.B.) #06-63, Denial of Social Secur-
ity Nunbers for Non-Citizens. P.B. #06-63 is annexed to the Supp. Welan Decl. as
Exhibit C. This P.B. provides staff with a clearance regardi ng applications for So-
cial Security Nunmbers for non-citizens who have been deened eligible for public as-
sistance (PA) and/or food stanps (FS). The P.B. specifically addresses the nmany ways
a non-citizen could be a qualified alien under the “B" and “O categories. It fur-
ther explains that the only responsibility for applicants in this category is to ap-
ply for an SSN. See Welan Supp. Decl. Exh. C p. 2.

(ii) PRUCOL Status

The O fice of Procedures devel oped the proposed P.D., Project #1576, entitled De-
termning Qualified Alien Status for Battered/ Abused Non-citizens and PRUCOL Eli gi b-
ility. Project #1576 provides for guidance for those instances in which a noncitizen
who has been battered or subjected to extreme cruelty by a spouse or parent, who is
either a U S citizen or a Lawfully Permanent Resident (LPR may be considered a
“qualified alien” for purposes of receiving public benefits. Noncitizens, who do not
nmeet the “qualified alien” criteria may be eligible for public benefits if they are
permanent |y residing under the color of |law (PRUCOL). While plaintiffs have raised
on numerous occasions the differing definitions by the State defendants on who is a
PRUCOL as a basis for their clainms that individual purported class nmenbers were not
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properly classified as PRUCOL, the City defendant does not define who is or is not a
PRUCOL and may not alter or conformthe State defendant's differing PRUCOL defini -
tions. Project #1576 is currently awaiting state approval.

(iii) Multi Suffix cases, Alien Registration Nunbers

On February 28, 2006 The O fice of Procedures published P.B. #06-31, Battered | mm g-
rants and I nmmgrants who are Pernmanently Residing in the U S. under Color of Law
(PRUCOL). P.B. # 06-31 is annexed to the Supp. Welan Decl. as Exh. E. This P.B. was
released in an effort to “provide the Job Center staff with infornmation regarding a
new initiative to better serve inmgrant applicants applying for Public Assistance
(PA), Medicaid (MA) and/or Food Stanps (FS).” This P.B. describes the role of the
immgrant |iaison and when staff nenbers should seek their help. It also notified
staff of the deletion in W of the requirenent to enter an alien registrati on num
ber.

The testinony clearly delineated the State WVMS conmputer systemfromthe Cty defend-
ant's POS system The City defendant has no control over the State WS system un-
like the control that it may exercise over its owmn PCS system The City was power-
less to delete the requirenent for an alien registration nunber from WS5. However,
according to P.B. #06-31, the FIA staff was alerted that “effective April 1, 2006,
the New York State O fice of Tenporary and Disability Assistance will renove from
the Wl fare Managenment System (WWS5) the requirement for entering an Alien Registra-
tion Nunmber in Elenent 381 of the Turn-Around Docunent (TAD) for children of applic-
ants/participants with Alien/Citizenship Indicator (AC) “B.”

Much of the testinmony of Rochelle Eisenstein centered on flaws in the State's W&
system whereby cases would “error out” or not pass edits in the State's conputer
system thereby delaying or in sone instances preventing the opening of plaintiffs
cases or their addition to ongoing cases. The evi dence showed that although sonme in-
structions were contained in the State's authorization of grants manual there were
no explicit instructions on howto open a case in which there was a m xed househol d
(one person entitled to benefits as an imm grant and the other entitled to different
benefits as a citizen). Such cases proved unw el dy at best and coul d not be opened
in the POS system Additionally, when asked how to open such a case, the instruc-
tions from Rochelle Eisenstein differed fromthe instructions to which M chel e Shep-
ard testified. The record however, is clear that it is difficult to open such a case
and that unless and until the State defendant issues clear instructions, the task
for opening such a case will continue to pose challenges to job center workers. This
is an issue over which the City defendant has no control as it is not the City's
systemthat is at fault. (See, e.g. Tr. 3/24/06 7:3 - 15.). However, it should be
noted that multi suffix cases are not limted to immigrant applicants only, and the
total number of such cases in the systemis approximtely 1100.

Even if opening multi-suffix cases is challenging, Sara Mathews testified: that as
she has become familiar with nulti-suffix cases through training and t hrough seei ng
nore of those types of cases, she will be able to resolve them quickly and woul d be
able to do so in her capacity as an immigrant specialist. (Tr. 3/24/06 1318:21 -
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1319:5.)
(iv) Disability Medicaid Determ nations

Disability Medicaid determ nations were recently addressed in Policy Bulletin

#06- 33- ELI dated March 8, 2006 in order to provide Job Center staff with information
regardi ng the circunstances under which a Medicaid disability reviewis to be per-
formed. (City Def. Exh. MMW ) The City defendant is here inplenmenting existing
State policy. Plaintiffs' however are urging the Court to change the policy of the
State in regard to when a disability Medicaid referral will be made. The City de-
fendant may not alter or change the State's policy and P.B. #06-33-ELI is based upon
the State's existing policy in regard to Disability Rel ated Medi caid deterninations.

D. Injunctive Relief Is Not Warranted |If The Defendant Has Initiated Efforts To Sub-
stantially Conply Wth Statutory Mandat es

“A heightened “substantial |ikelihood” standard nmay al so be required when the re-
guested injunction (1) would provide the plaintiff with “all the relief that is
sought and (2) could not be undone by a judgnment favorable to defendants on the mer-
its at trial. Mastrovincenzo., 435 F.3d at 90.” Injunctive relief is not warranted if
the defendant has initiated efforts to substantially conply with statutory mandat es,
and the Court may consider extrinsic factors and the defendants' activities and ef-
forts in determining that plaintiffs have not denonstrated a clear or substantia

i keli hood of success. See D.D. v. N Y.C Board of Education, 03 CV 2489, 2004 U. S
Dist LEXIS 5189 (E.D.N. Y. March 30, 2004). As discussed bel ow, given the substantia
efforts and neasures which the City Defendants have in place, or are in the process
of inplementing, plaintiffs' cannot denonstrate that they neet the hei ghtened stand-
ard for clear and substantial |ikelihood of success.

Mor eover, given the neasures that have been inplenented and that are in process,
plaintiffs have not denonstrated that they will suffer extrene or very serious dam
age if denied prelimnary relief. As discussed below. (1) the City voluntarily has
undertaken neasures prior to the prelimnary hearing; (2) the Cty has conplied with
its obligations as further directed in a Menorandum Order of this Court, dated Feb-
ruary 16, 2006, (3) the City has voluntarily undertaken and has inplenented or is in
the process of inplenmenting neasures that are fully responsive to the requests
plaintiffs now nake for additional prelimnary relief. Accordingly, plaintiffs wll
not suffer extreme or very serious damage if denied prelimnary relief. Mstrovin-
cenzo v. The City of New York, 435 F. 2d 78 at 89, citing Tom Doherty Assocs. V.
Saban Entmit, Inc., 60 F. 3d 27, 34 (2d Gir. 1995.) In the absence of such a show
ing, they have not net their burden for the issuance of mandatory injunctive relief.
Id.; Jolly v. Coughlin, 76 F.3d 468, 473 (2d Cir. 1996); Abdul Wali v. Coughlin, 754
F.2d 1015, 1025 (2d Cir. 1985).

The City defendants have voluntarily undertaken a number of measures since the in-
ception of this litigation which would obviate the need, if any, for prelinminary in-
junctive relief. As set forth in the Declaration of Seth Dianond, dated January 24,
2006, filed prior to the hearing in opposition to plaintiffs' notion for a prelimn-
ary injunction and class certification, HRA voluntarily undertook to:
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e Establish inmmigrant |iaisons at each job center;

 To upgrade PCS;

e To conmunicate with the State Defendants to clarify the City's authority to make
eligibility determinations for disability related Medi cai d where necessary to estab-
lish eligibility for Food Stanps;

e To issue a revised procedure on battered aliens and PRUCOLS and to conduct addi -
tional training on these two categories.

HRA has established i mmigrant |iaisons at each job center and has conducted training
for them As set forth in the testinony of Mchele Shepard at the hearing and in the
Supp. Shepard Decl. substantial changes to POS are in process and will be conpl eted
by June 5, 2006. HRA, based on a communication with State defendants regardi ng dis-
ability related Medicaid has issued P.D. #06-33-ELI dated March 8, 2006 (City Def.
Exh. MMW ) consistent with that authority. As discussed above, and in the Supp.
VWel an Decl., the Ofice of Procedures devel oped the proposed P.D., Project #1576,
entitled Determining Qualified Alien Status for Battered/ Abused Non-citizens and
PRUCOL Eligibility, for which it is awaiting State defendant OTDA' s approval. Once
approved, and the P.D. then issued, it will be trained to all FIA Job Center staff.

By Menorandum Order of this Court, dated February 16, 2006, the City was ordered ad-
ditionally to publish a revised Policy Bulletin on Disability Medicaid by March 8,
2006. The City conplied fully in its issuance of PD #06-33-ELI dated March 8, 2006
(City Def. Exh. MMW ) The nodifications to POS directed by the Court in its Feb.
16th Order are included in the PCS revisions discussed in the Supp. Shepard Decl and
will be conpleted by June 5, 2006. Follow ng the issuance of the PCS revisions, the
Cty defendant will conduct training on the revisions.

On February 28, 2006 the City defendant published P.B.#06-31, which not only de-
scribes the role of the new immigrant |iaison and when staff should seek their help,
but also infornms staff of a change in the WVB requirement to enter alien registra-
tion nunbers for certain inmgrants. (City def. Exh. LLL; Supp. Whelan Decl.)

As di scussed above, and in the Supp. Welan Decl., the Ofice of Procedures de-
vel oped the proposed P.D., Project #1576, entitled Determining Qualified Alien
Status for Battered/ Abused Non-citizens and PRUCOL Eligibility, for which it is
awai ting State defendant OIDA' s approval. Once approved, and the P.D. then issued,
it will be trained to all FIA Job Center staff.

In response to item nunber 6 of the Court's February 16th Order, the Cty defendants
have established an informal relief systemin that HRA counsel has designated an As-
si stant Agency Counsel as an individual who may be contacted on behal f of plaintiffs
or menbers of the proposed class whose eligibility has been erroneously assessed.
The City defendant is in full conpliance with the Court's February 16th O der.

In response to the Court's direction to the plaintiffs to identify what, if any ad-
ditional relief they would |ike having heard the testinony of the City's wtnesses
i ncl udi ng Janmes Wel an and M chel e Shepard as well as the other Gty witnesses,

plaintiffs identified a linted |list of additional itens (see PI. Post Hearing Mem
at pp. 42 - 46), nost of which have been conpleted or are in process of being com
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pleted as foll ows:

1. Social Security nunber requirenments: Specifically, the City has issued the policy
directives as to Social security which are described above and in the Supp. Whel an
Decl. and in accordance with its ongoing training of FIA staff has provided training
on these P.D.'s.

2. Eligibility for benefits of battered qualified inmgrants and PRUCOL i nm grants:
The battered alien and PRUCOL P.D. has al ready been submitted to the State defendant
and is awaiting approval by OTDA. (Supp. Welan Decl..) Once approved, it will be
trai ned consistent with the process for FIA training which was described to the
Court by James Whelan in his testinony

3. Green card hol ders who have had their green cards for less than five years: The

i ssue concerning Galina Rybal kov (a proposed intervenor) has been resol ved through
correspondence issued by the State defendant OTDA.. By letter dated March 28, 2006,
fromJohn. D. DiBari, Associate Attorney for OTDA to Deputy CGeneral Counsel for HRA
Davi d Lock, HRA was informed that the issue concerning Galina Ryblakov should be re-
sol ved by adding the applicant's tine as a parolee to the applicant's tinme as a | eg-
al permanent resident to determine the tine in which Ryblakov has been a “qualified”
alien. As the Court noted, Ms. Rybal kov “is the only one who fit [the] category” of
plaintiffs' proposed class category of “green card hol ders who have had that status
for less than five years.” (Tr. 3/24/06 1231:12 - 22.) However, the March 28th let-
ter to HRA addressed the issue also as a general matter, whereby the State defendant
advi sed that “the date that the applicant first obtains ‘qualified status (assum ng
the applicant continuously remains in a ‘qualified status) is the date that nust be
used for purposes of deternining whether an applicant has nmet the food stanp alien
eligibility requirenent of five years in ‘qualified status. (A copy of the March
28, 2006 correspondence is annexed to the Supp. Lock Decl. as Exhibit A)

As set forth in the acconpanying decl aration of Mchel e Shepard, changes have been
made to the WV systemin order to preserve the earlier date of qualified status,
workers will be trained on that change and the earlier date of qualified status wll
continue to be preserved in the POS system (Supp. Shepard Decl. {1 7-8 and Exhs. E
F thereto.)

4. Training on opening cases on aliens in WWS: The City defendant requests that the
State defendant issue specific direction on opening cases on aliens in WB5. The re-
cord supports the request in that the State defendants' authorization of grants
manual [INSERT EXH BIT NO ] admittedly does not contain specific directions on open-
ing multi-suffix cases in WV for aliens. HRA conducts periodic training on W& and
will include a segnent on training on opening cases on aliens in WWB after issuance
of the State directions as requested above. In the interim the immigrant |iaisons
in each center have been trained and are one of the appropriate resources for ques-
tions (in addition to other HRA resources) including the help desk (both HRA and
State), job center trainers, ORIA and OPPD and the HRA intranet. (Tr. 3/24/06 1319:
9 - 1319:5); Tr. 3/23/06 1205: 6 - 1207:1; Tr. 3/24/06 1228:16 - 1229:13; Tr.
03/23/06 1132:17 - 23.)
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5. Issuance of Notices: The City has undertaken to reinforce the requirements to is-
sue notice(s) of acceptance and/or denial of benefits and to amend POS to generate
such notice. The record establishes that the Gty has issued and conducted training
on P.D. #05-41-SYS, dated Novenber 28, 2005, informing staff that the CNS system has
been nodified, effective Novenmber 21, 2005 so that “CNS will generate notices for
case level denials for PAFS [Public Assistance/ Food Stanp] cases when both PA and
FS are denied at the sane tine (the case status nust be AP [applying] for both PA
and FS) and on PA-only cases when PA is denied. (City Def. Exh. IlIl at p. 7, Bates
No. C15795; Tr.-3/24/06, 17:21 - 18: 21;.) Additionally, HRA issued and provided
training on P.B.06-08-ELI/Registering all nenbers of the mandatory filing unit in
WVS, dated January 31, 2006, provided:

The purpose of this policy bulletinis to remind all staff that when an applicant
applies for Public Assistance (PA), all nmenbers of the mandated filing unit rnust be
pl aced in applying (AP) status for all three programs (PA, Medical Assistance (M)
and Food Stanps (FS)) in the Wl fare Managenent System (WWS). This nust be done even
in instances where there is a clear indication that one or nore nmenbers of the ap-

pl yi ng household (h/h) will not be eligible for any of the prograns.

(City Def. Exh. KKK, at Bates No. C15662.) The effect of placing all nmenbers in ap-
plying status is that POS will now generate case |evel notices which will |ist ap-

plicants and the disposition of their applications (acceptance/denial) separately.

(See Supp. Shepard Decl. at Y and Exh.[3/20/06 pd | NSERT], thereto.)

6. Cases Not Handl ed by I nmgrant Liaisons: The City defendant will provide training
to all staff on battered qualified immgrants and PRUCOL inmigrants after the State
has approved the PD discussed in item2 above. See item No. 1 above with regard to
Social Security and Alien registration nunbers noting that the City has provided
training on Social Security and Alien Registration No. P.D."s in accordance with its
regul arly schedul ed training programfor all FIA staff. Cases involving fair hearing
conpliance are handl ed by the fair hearing group, as described in the testinony of
Sara Mat hews, who provi des supervision on fair hearing conplaints and resol ves each
conpl aint through followup. (Tr. 3/23/06 1307:14 - 1308:4.)

7. POS revisions: The Court is respectfully referred to the changes to PCS are de-
scribed, in detail in the Supp. Sheppard Decl. submitted herewith. In sum the
changes that are requested by the plaintiffs are incorporated in the revisions to
PCS that Ms. Shepard describes in her supplenental declaration and in her testinony
during the hearing.

PO NT 11

THI'S ACTI ON SHOULD NOT BE CERTI FI ED AS A CLASS ACTI ON PURSUANT TOEED. R CV. P.
RULE 23

Plaintiffs are seeking class certification pursuant to Fed. R _Gv. P. 23 (a) and
(b)(2) and (b)(3). The City defendant respectfully refers the Court to its discus-
sion at Point Il of the “City Defendant's Menorandum of Law In Opposition to
Plaintiffs' Mtion for a Preliminary Injunction and C ass Certification.,” dated
January 25, 2006, on file with the Court. In addition, plaintiffs have not denon-
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strated that they neet the requirement of Fed. R Gv. P. Rule 23 (a) and the defin-
ition of the class is overbroad.

A. Plaintiffs Have Not Denonstrated That They Meet the Requirements of Rule 23(a)

Fed R _Gv. P. 23 (a) sets forth four prerequisites for class certification. Spe-
cifically, the rule provides that:

One or nore nenbers of a class may sue or be sued as representative parties on be-
half of all only if (1) the class is so nunerous that joinder of all nenbers is im
practicable, (2) there are questions of law or fact comon to the class, (3) the
clains or defenses of the representative parties are typical of the clains or de-
fenses of the class, and (4) the representative parties will fairly and adequately
protect the interests of the class.

Fed. R Cdv. P. Rule 23 (a).

The Suprene Court has enphasized that a class action may only be certified if the
trial court is satisfied, after a rigorous analysis, that the prerequisites of Rule
23(a) have been satisfied. General Tel ephone Co. of the Southwest v. Falcon, 457
U S 147, 161 (1982). The party seeking certification as a class bears the burden of
denonstrating that all of the criteria of Rule 23(a) have been net; in the wake of
Fal con, courts have been generally strict in the application of Rule 23(a) criteria.
Bishop, et al.. v. New York City Dept. of Hous. Preservation and Devel opnent. et
al.. 141 F.R D 229, 234 (S D.N.Y. 1992), citing Rossini v. QOgilvy & Mather., Inc.
798 F. 2d 590, 597 (2d Cir. 1986).

Plaintiffs define the proposed class as:

Al Affected Immgrants who are, have been, or will be eligible for State or feder-
ally funded public assistance, Medicaid, and/or food stanps, and who either (a) have
been or will be denied public benefits in whole or in part; (b) had or will have
public benefits discontinued or reduced; (c) have been or will be discouraged or
prevented from applying for public benefits; and (d) have been or will be encouraged
to withdraw an application for public benefits by a New York City job center because
of a msapplication of immgrant eligibility rules.

For purposes of the foregoing paragraph, the term“Affected I nmm grants” nmeans (1)
battered spouses and battered children of U S. citizens or |awful permanent resid-
ents who are Qualified Aliens as defined in 8 U.S.C. 81641 (c); (2) their inmgrant
children or, in the case of battered children, their inmgrant parents, provided
that they too are Qualified Aliens as defined in 8 U . S.C. 81641 (c); (3) lawful per-
manent residents who have been in that status for less than five years; and (4) per-
sons who are Permanently Residing Under Col or of Law (PRUCQOL).

Conpl ai nt, Request for Relief, ¥ 1, pp. 90-91

As set forth below, plaintiffs have failed to denonstrate that the proposed class
nmeets all of the requirements of Rule 23 for certification

A. Plaintiffs Have Not Established that Joinder of all Menbers is Inpracticable
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Under Rule 23(a)(1), “[o]lne or nore nenbers of a class may sue or be sued as repres-
entative parties on behalf of all only if the class is so nunmerous that joinder of
all menbers is inpracticable ...."” The determ nation of whether plaintiffs' neet
their burden to show inpracticability of joinder is a practical one which is not
based nmerely on nunbers and nust be determined in the context of the particular lit-
igation. “By its express |language, Rule 23(a)(1) is not a nunerosity requirenent in
i solation. The words of this test, ‘the class is so nunerous,’ are inmediately fol -
lowed by the Iimting phrase ‘that joinder of all nmenbers is inpracticable.’” ... The
practicability of joinder nust be evaluated in light of the circunstances of the
particular litigation.” Conte and Newberg, Newberg On C ass Actions, 83:3, p. 218

(2002) .

Plaintiffs' rely heavily on the testinmny of Reena Ganju to attenpt to establish nu-
nmerosity. They argue in their post hearing brief “that she represented 50 to 60
battered inmgrant clients” applying to HRA for public benefits during her tenure at
Sanctuary for Families which Ms. Ganju testified was “one of the largest imrgration
projects in the city that provide | egal services to indigent battered wonmen.” (Tr.
474:21 - 475:2.) Despite the size of the Sanctuary inmm gration project, the 50-60
cases included referrals from domestic violence shelters and community based organ-

i zations that dealt with domestic viol ence popul ations, as well, and thereby repres-
ented a segnment of the popul ati on which went beyond that of the Sanctuary inm gra-
tion project. (Tr 475:3 - 14.) According to Ms. Ganju's testinony, not all of the 50
or 60 battered inmm grants are nenbers of the proposed class. O the 50 to 60
battered inmgrant clients that Ms. Ganju represented, she testified that “[t] here
was one section of the popul ation [she] served who had been previously denied
[public benefits] or told they were ineligible and deterred from applying.” The oth-
er section were people who “may well have fully known how to apply on their own.”
(Tr.:475:15 - 476:1.) O the subset previously denied benefits, Ms. Ganju testified
that “[a]l of themw th [her] assistance ended up receiving benefits.”

Plaintiffs have not put forth any evidence that joinder of the individuals is im
practicable, and to the extent that they suggest that there are nunbers beyond the
group Ms. Ganju identified is sinply specul ative. Certainly all of the indi-
vidual s identified as being part of the section of 50-60 individuals who nay be mem
bers of the proposed class are known to the plaintiffs counsel, as are the “24 cl ass
nmenbers” referenced by counsel in their brief. Mreover, in evaluating whether join-
der is inpracticable in the circunstances of this litigation, the Court should take
note that plaintiffs' counsel solicited clients for this |awsuit beginning in

Sept enber 2004 and still only came up with the segment that Ms. Ganju referenced in
her testinmony. Plaintiffs presune, w thout any evidence that future class nenbers
would be sinlarly situated to the naned plaintiffs. This sinply is not the case,
given the facts of this litigation to date and the steps initiated by the Gty de-
fendants to aneliorate any all eged problens. Mreover, the resources that currently
exist to deal with inmgrant eligibility issues appear to be adequate to the needs
of this group, as Ms. Ganju testified that all of her individual clients received
their benefits.

FN2. Plaintiffs argunent that defendants are bound to proffer additional evid-
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ence on nunerosity when plaintiffs' have failed to neet their burden to estab-
[ish nunerosity is illogical and would inproperly shift the burden fromthe
novant for class certification. Additionally any suggestion that the Cty de-
fendant considers the natters at issue to be anything nore than isol ated cases
readily capable of resolution within the existing paranmeters of relief avail-
able to individual claimants is sinple w shful thinking on the part of
plaintiffs' counsel

B. Plaintiffs Cannot Establish Commonality and Typicality

Rul e 23(a)(2) requires that there be questions of |aw or fact common to the class.
The conmonal ity prerequisite and the inpracticability of joinder requirenent under
Rule 23(a)(1) are interdependent. 1 Herbert Newberg, Newberg on C ass Actions 8§ 3-47
(3d Ed. 1992). “Consideration of the conmon questions issue requires an answer to

t he question: ‘Common to whon®?’ Correspondi ngly, when one considers the inpracticab-
ility of joinder, one necessarily perceives this issue with respect to the comon
guestions raised for adjudication.” Id. In other words, the “comonality” require-
ment “requires that a plaintiff show the existence of an aggrieved cl ass of
plaintiffs by showi ng that there are questions of |aw and fact conmon to the class.”
Bi shop, 141 F.R D. at 236. As the Suprene Court noted in General Tel ephone Co. of
the Southwest v. Falcon, 457 U.S. 147 (1982):

Conceptually there is a wide gap between (a) an individual's claimthat he has been
denied a pronotion on discrimnatory grounds, and his otherw se unsupported all ega-
tion that the conpany has a policy of discrimnation, and (b) the existence of a

cl ass of persons who have suffered the sane injury as that individual such that the
i ndividual's claimand the class clainms will share common questions of |aw or fact
and that the individual's claimw |l be typical of the class clainms. For [the
plaintiff] to bridge that gap, he nust prove much nore than the validity of his own
claim

Fal con., 457 U.S. at 157, n. 13: see also Bishop., 141 F.R D. at 229.

A naned representative plaintiff's claimis typical within the meaning of Rule
23(a)(3) if it arises fromthe sane event, practice or course of conduct that gives
rise to the clainms of other class nenbers, and is based on the sane legal theory. In
re: Prudential Securities Incorporated Limted Partnerships Litigation, 163 F. R D.
200, 208-209 (S.D.N. Y. 1995), citing, inter alia, In re: The Drexel Burnham Lanbert
Goup, Inc., 960 F.2d 285, 291 (2d Cir. 1992). However, “if a court rmnust make highly
fact-specific or individualized determinations in order to establish a defendant's
l[iability to each class nmenber, typicality will not be net...” 5 James Wn Mbore et
al ., Moore's Federal Practice § 23.24 [4] (3d Ed. 1997). “[Where there are particu-
larly unique fact patterns, enployment circunstances, or defenses with respect to a
naned plaintiff, the claims of that plaintiff may not be typical of the class, and
he or she nay be an inappropriate class representative.” Bishop, 141 F.R D. _at 238:
Sheehan v. Purolator., Inc.., et al., 103 F.R D. 641, 652 (E.D.N. Y. 1984), aff'd, 839
F.2d 99 (2d Cir. 1988), cert. denied, 488 U S. 891 (1988).

Mor eover, the “satisfaction of this requirement may not be based on any concl usory
assunption that the litigation involves inherent class clains...” 1 Herbert Newberg
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Newberg on C ass Actions 8 3-84 (3d Ed. 1992). Courts have noted that there is a

wi de gap between an individual who alleges a violation of his rights pursuant to an
al l eged policy of defendants to deny those rights, and the exi stence of a class of
persons who have suffered the same injury. See id. at 8§ 3-84 and nn. 216, 217.

Plaintiffs have sinply failed to bridge the gap. The | egal and factual issues that
are relevant to a determ nation of whether an individual alien is entitled to public
benefits abound are nunmerous and particular to the individual. To suggest that they
are comon to the class is nerely to say that the same |aw and policy (which
plaintiffs do not challenge as unconstitutional) is applied to each purported nenber
of the class.. The crux of plaintiffs' argunent is that the lawis applied incor-
rectly (because there are instances when alien eligibility determ nations are nade
incorrectly, in their view), and that in certain respects state policy, in their
opi ni on, should be changed.

There is no issue that city defendant does not establish state policy and is bound
to apply applicable federal and state | aw. |ssues concerning the W/ system or
State Defendants' policies regarding the need for social security nunbers for feder-
al and state benefits, the definition of who is a PRUCOL, who should be referred for
a disability Medicaid determ nation all concern State policies that are not within
the purview of the City defendant to change.

The factual issues that arise in the context of each application for public benefits
are unique to each application. Eligibility for public benefits depends in |arge
part on the docunentation an applicant provides (or fails to provide); the informa-
tion an applicant provides (or fails to provide; when docunentation or information
is furnished by the applicant (and whether it is provided tinely and at rel evant
times during the application process); the nature of the benefit sought, and conpli -
ance with all of the rmultitude of application requirements that nay be wholly unre-
lated to an inmigrant's status.

As the Court may appreciate fromthe testinony of each plaintiff, and the Job Center
wor kers, the determ nation of whether an inmgrant is eligible for benefits varies
radically fromapplicant to applicant and is dependent on nunerous factors that are
not at issue in the litigation. The determ nation may turn on whether the applicant
has cooperated in providing the requested information in a tinmely way; whether the
applicant has submitted original docunentation; whether an applicant has kept man-
dat ory appoi ntments (such as those for Child Support Enforcement); whether the indi-
vi dual has been truthful in representations to the agency in connection with an ap-
plication for benefits.

In addition there are nunerous individual circunstances in connection with issues
raised in the litigation which would require mnihearings even if one could categor-
ize inmigrants in a particular status. The testinony in regard to ME.'s failure to
cooperate in applying for a social security nunber and presenting proof that she had
applied for one is one such exanple. Therefore in order to determ ne who woul d be a
menber of the class, the Court would have to conduct a minihearing to ascertain the
preci se reasons why a deci sion was made at the relevant tine that the applicant
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woul d be deni ed benefits, before any conclusion could be drawn that an individua

woul d be a nenber of the proposed class -- an individual who had been or will be
deni ed benefits in whole or in part because of a misapplication of inmigrant eligib-
ility rules.

As this Court noted, under circunstances such as these, denial of a notion for class
certification is “obvious: the rights of the individual[s] ... vary radically and
often require resort to conplicated and hoary docunents to nake any kind of determ

i nation. Thus, ‘each of the Caimants' clainms is based on facts specific to that
Claimant’ and the ‘facts and |l egal and | egal argunments are separate and distinct
fromone another.” See In re Wirldcom Inc., M47 (JSR) 2005 U.S.Dist. LEXIS 9695,
(S.D.N.Y.)

C. Plaintiffs Fail to Satisfy the “Adequacy of Representation” Requirenment of Rule

23(a) (4)

Rule 23(a)(4) of the Federal Rules of Civil Procedure states that one or nore mem
bers of a class may sue or be sued as representative parties on behalf of all only
if the representative parties will fairly and adequately protect the interests of
the class. See Fed. R CGv. P. 23(a)(4). O the four elenents of Rule 23(a), it is
wi dely agreed that adequacy of representation is the nost inportant factor to be
considered. See In re: LILCO Securities Litigation, 111 F.R D. 663, 672 (E.D. N.Y.
1986) (citations onmitted). The Court's obligation to exam ne a proposed class rep-
resentative's adequacy is even nore significant in light of the constitutional de-
fect that attaches to the choice of an inadequate class representative. See id.

The inquiry into adequacy of representation exam nes both the plaintiff representat-
ives and their counsel. As to the plaintiffs thenselves, it is necessary to elimn-
ate as far as possible the likelihood that the representative plaintiffs have in-
terests antagonistic to those of the remainder of the class. See id.; see also In
Re: The Drexel Burnham Lanbert Group, Inc.. et al.. 960 F.2d 285 (2d Cir. 1992);
Irene S. Lo Re, et al., v. The Chase Manhattan Corporation, et al., 431 F. Supp. 189
(S D.NY 1977); Goodwin, et al. v. lLouis LaPolla, et al., 589 F. Supp. 1423
(N.D.N Y. 1984) (denying class certification where, anong other defects, as to the

i ssue of adequacy of representation, plaintiffs did not show an absence of potenti al
conflicts of interest between the class nmenbers, nor did they show that their coun-
sel was capable of representing the interests of the class). Wth respect to coun-
sel, courts consider whether or not plaintiffs' attorneys are qualified, experienced
and generally able to conduct the proposed litigation. See Eisen v. Carlisle & Jac-
quelin, 391 F.2d 555 (2d Gir. 1968).

Here, both the representative plaintiffs and their counsel fail to neet the adequacy
of representation requirenent. To the extent that individual plaintiffs are active
reci pients of public benefits, their willingness to continue in a representative ca-
pacity has not been shown. Nor does the record contain adequate evi dence that
plaintiffs' understand the nature of the litigation and their duties as class rep-
resentatives.

As to plaintiffs counsels' request to be class counsel, the City defendant incorpor-
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ates by reference and renews its arguments in support of its notion to disqualify
counsel in opposition to this class certification notion. The trial testinony of
Reena Ganju denonstrated that this litigation was set up by counsel who advertised
for clients through solicitations to advocacy groups and on the internet, |ong be-
fore the litigation was commenced. Wile seeking clients for the lawsuit, counse

for the plaintiffs engaged in repeated contacts with HRA staff, in a blatant effort
to “set up” the facts that they would later argue to the Court, through their wit-
ten attorney declarations filed in support of their nmotion for a prelininary injunc-
tion and class certification. Their lack of candor to the Court about when and how
they came to represent the individual plaintiffs' is certainly a factor which should
wei gh heavily in this Court's determ nation of whether they would be adequate coun-
sel for a class, in the event one were to be certified. Despite specific and re-
peat ed questioning by the Court, only days before Ms. Ganju testified at the prelim
inary injunction hearing did counsel for the City defendants |learn that she contin-
ued to represent the first named plaintiff, MK B. after this action was comenced
VWiile Ms. Saylor represented to the Court that Ms. Ganju was not enployed by any of
def endants' counsel, only on the date Ms. Ganju testified at the hearing did
plaintiffs' counsel produce the retainer agreenent between the New York Legal As-
sistance Group (“NYLAG') (one of the counsel representing plaintiffs in this | aw
suit), and MK B. which was signed by Reena Ganju on behal f of NYLAG For the Court
to reward this margi nal behavior by finding plaintiffs' counsel adequate under Rule
23 and granting counsels' request to be naned class counsel woul d be inappropriate
on the record before the Court.

D. Plaintiffs' Definition O The Cass |Is Overbroad And Enconpasses Menbers O The
Proposed C ass Who are Menbers of the Class Certified in Reynolds v. G uliani

“The definition of the class is of primary inmportance, since it ‘enables courts to
accurately determ ne whether the proposed class satisfied the other requirenents of
Rule 23." " Wight, et al. v. Guliani, et al., No. 99 Cv. 10091, 2000 U S. Dist.
LEXI S 8322, at *28-29 (S.D.N. Y. June 14, 2000) (quoting 5 Janes Wn Moore, et al.
Moore's Federal Practice § 23.21 [3] (1999)), aff'd on other grounds, 230 F.3d 543
(2d CGir. 2000); see also 7A Charles Alan Wight, et al., Federal Practice and Pro-
cedure § 1759-61 (2d ed. 1986) (explaining that the court mnust deterni ne whether the
definition of a class is workable prior to beginning its analysis under Rule 23).
“In addition, defining the class identifies the persons who would be (1) entitled to
relief, (2) bound by the judgnment and (3) entitled to notice [if applicable].” 5
Janes Wn Moore, et al. More's Federal Practice 823.21 [3] (1999). (A copy of the
Wight v. Guliani decision is annexed as Appendix A.)

The putative class should not be certified because the definition of the class is
over br oad.

Plaintiffs' definition of the class includes within it nenbers of the class certi-
fied in Reynolds v. Guliani, 118 F. Supp. 2d 352, 293 (S.D.N.Y.). The Reynol ds
class is defined as a class consisting of “all New York City residents who have
sought, are seeking, or will seek to apply for food stanps, Medicaid, and/or cash
assistance at a Job Center.” To the extent that the two classes are overl apping, the
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Court would run the risk that the relief sought in this action would or may be in
direct contravention of the permanent injunction, nmonitoring, and notice afforded
the class in Reynolds. (See the Declaration of David Lock, dated January 24, 2006,
and Exhibit C, thereto, which Gty defendant submitted in the instant. action in op-
position to plaintiffs' motion for a prelimnary injunction and class certification
and discussion in the Gty Defendant's Op. Mem at pp. 11 - 15.) Additionally,
plaintiffs seek to have future applicants included within the class w thout any
cut-off for inclusion whatsoever. There would be no way to determ ne, who would be
bound by the judgment.

Because plaintiffs have utterly failed to denonstrate the nunerosity, comonality,
typicality and adequacy of representation required under 23(a), they cannot neet the
requi renents of 23(b)(2). Were the class itself cannot be defined; where the nem
bers cannot be shown to be sufficiently nunerous, where they do not share conmon is-
sues of law or fact, plaintiffs cannot show that defendants have acted on grounds
general ly applicable to the class they have defi ned.

PO NT 111
GALI NA RYBALKOV' S APPLI CATI ON TO | NTERVENE IN THI S CASE SHOULD BE DEN ED

Plaintiffs seek to add Ms. Rybal kov as a plaintiff in this case, purportedly to rep-
resent a subclass consisting of |awful permanent residents who have been in that
status for less than five years. The issue raised at the hearing with respect to M.
Rybal kov was the failure to add together the tinme she had the immgration status as
a parolee with the time she has been a | awful permanent resident. The inmport of the
claimis that the conbination of the two tine periods will enable Ms. Rybal kov to
obt ai n addi ti onal public benefits.

The issue concerning Galina Rybal kov has been resol ved t hrough correspondence i ssued
by the State defendant OTDA.. By letter dated March 28, 2006, from John. D. D Bari,
Associ ate Attorney for OTDA to Deputy CGeneral Counsel for HRA, David Lock, HRA was

i nforned that the issue concerning Glina Ryblakov should be resol ved by addi ng the
applicant's tinme as a parolee to the applicant's tine as a | egal pernanent resident
to determine the tine in which Ryblakov has been a “qualified” alien. As the Court
noted, Ms. Rybalkov “is the only one who fit [the] category” of plaintiffs' proposed
class category of “green card hol ders who have had that status for less than five
years.” (Tr. 3/24/06 1231:12 - 22.) The March 28th letter to HRA addressed the issue
al so as a general matter, whereby the State defendant advised that “the date that
the applicant first obtains ‘qualified status (assum ng the applicant continuously
remains in a ‘qualified status) is the date that nmust be used for purposes of de-
term ni ng whet her an applicant has net the food stanp alien eligibility requirenent
of five years in ‘qualified status. (Supp. Lock Decl; and Exh. A thereto.)

As set forth in Exh. E to the Suppl. Shepard Decl., changes have been made to the
WVS systemin order to preserve the earlier date of qualified status, workers will
be trai ned on that change and the earlier date of qualified status will continue to
be preserved in the POS system
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Accordingly, not only is there no case or controversy affecting, M. Rybal kov, there
is no subclass facing potential danage to be represented. Ms. Rybal kov's application
to intervene shoul d be deni ed.

CONCLUSI ON

For the foregoing reasons, Defendants respectfully request that this Court deny
plaintiffs' Mtion for a Prelimnary Injunction and Class Certification inits en-
tirety.

MK B, OP., LW MA , Mirienme D ongue, ME , P.E, Anna Fedosenko, A l., L.A M,
L. M, Denise Thomas, and J.Z., on their own behalf, and on behalf of their m nor
children and all others simlarly situated, Plaintiffs, v. Verna EGALESTON, as Com
m ssi oner of the New York Human Resources Administration, Robert Doar, as Conmi s-
sioner of the New York State O fice of Tenmporary and Disability Assistance, Antonia
C. Novello, as Conm ssioner of the New York State

2006 W. 1793013 (S.D.N.VY.)

END OF DOCUMENT

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



