Westlaw:

2006 W. 1444044 (S.D.N.Y.) Page 1
(Cite as: 2006 W. 1444044)

For Opinion See 2006 W. 3230162, 445 F. Supp.2d 400, 2006 W 453215, 414 F. Supp.2d
469

United States District Court, S.D. New York.

MK B., OP., LLW, MA , Muriene D ongue, ME., P.E., Anna Fedosenko, Al., L.AM,
L.M, Denise Thomas, and J.Z., on their own behal f, and on behalf of their m nor
children and all others sinmilarly situated, Plaintiffs,

V.

VERNA EGELESTON, as Conmi ssioner of the New York City Human Resources Admi nistra-
tion; Robert Doar, as Conmi ssioner of the New York State O fice of Tenporary and
Di sability Assistance; and Antonia C. Novello, as Conmi ssioner of the New York State
Department of Heal th, Defendants.

No. 05 Civ. 10446 (JSR).

April 14, 2006.

Plaintiffs' Post-Hearing Menorandum of Law in Support of Mtions for Prelimnary In-
junction and Cl ass Certification

TABLE OF CONTENTS
TABLE OF AUTHORITIES ... Vv
PRELI M NARY STATEMENT ... 1

PO NT | LIABILITY UNDER 42 U . S.C. 8§ 1983 HAS BEEN ESTABLI SHED AGAI NST THE CI TY DE-
FENDANT ... 2

A. Custons and Usages In Violation of Due Process and Federal Statutes ... 2

1. The Gty has a custom and usage of denying federal and State public benefits

to eligible battered qualified inmgrants ... 4
a. Conputer-related problenms ... 4
b. Msplaced focus on those with “prima facie” notices ... 6

2. The City has a custom and usage of denying federal food stanps and federal
Medicaid to eligible immgrants because the City provides themwth inproper docu-
nmentation ... 8

3. The City has a custom and usage of denying federal food stanps to eligible
| awf ul pernmanent residents who have five years of qualified alien status, but who
have had their green cards for less than five years ... 12

4. HRA has a custom and usage of failing to provide adequate witten notice of
t he denial of public benefits in three circunstances ... 14

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2010617147
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2010117304
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2008548777
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2008430181
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2008430181
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L

2006 W. 1444044 (S.D.N.Y.) Page 2
(Cite as: 2006 W. 1444044)

a. Cases accepted for citizen children and denied for inmgrant household mem
bers ... 14

b. Cases in which a request to add an inmgrant parent to a child' s case is
denied ... 15

c. |Inadequate and m sl eadi ng conputerized notices ... 16

5. The City has a custom and usage of denying State public benefits to eligible
i mm grants who cannot obtain a Social Security nunber from SSA through no fault of
their owmn ... 16

6. The City has a custom and usage of denying State public benefits to certain
eligible immgrants who are PRUCCL ... 20

B. Failure to Train ... 25

1. The Gty knows to a noral certainty that inmmgrants who are class nmenbers in
this case will apply for public benefits ... 26

2. Eligibility decisions regarding class nenbers in this case present City em
pl oyees with difficult choices of the sort that training and supervision wll nake
less difficult ... 26

3. City enployees have a history of mshandling decisions regarding the eligibil-
ity of immgrant class nenbers in this case ... 27

4. Erroneous decisions by City enployees frequently cause the | oss of public be-
nefits to which inmigrant class nenbers are eligible ... 29

5. The City was on notice of the need for additional training ... 29

PO NT Il LIABILITY UNDER 42 U.S.C. § 1983 HAS BEEN ESTABLI SHED AGAI NST THE STATE
DEFENDANTS ... 30

A. Evidence Received Against the City Defendant |s Admi ssible Against the State
Def endant ... 30

B. The State Defendants' Liability for Violations of Federal Law Has Been Est ab-
lished ... 33

1. The State caused or contributed to the cause of violations ... 33

a. Single date field for Alien/Citizenship Indicator ... 34

b. Opening cases for imigrants directly in WG ... 34

c. Social Security nunbers for immgrants applying for federal benefits ... 36
d. Flawed State training naterials ... 36

e. Alien nunbers ... 37

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L

2006 W. 1444044 (S.D.N.Y.) Page 3
(Cite as: 2006 W. 1444044)

f. State Alien Eligibility Desk Ald and State Policy Menoranda ... 38
g. lInadequate and m sl eading State CNS Notices ... 39

2. The State is jointly responsible for the City's system c violations of federa
law ... 39

PO NT 111 THE COURT SHOULD ORDER ADDI TI ONAL | NJUNCTI VE RELI EF AGAI NST THE CI TY AND
STATE DEFENDANTS ... 41
A. Additional Relief Warranted Against the State Defendants ... 41
1. Adequately correct the single-date problemin W5 ... 41
2. Training and inproved instructions regarding nmulti-suffix cases ... 42
3. Social Security numbers for applicants for federal benefits ... 4 2
4. Training materials regarding federal Mdicaid and food stanps ... 42
B. Additional relief warranted against the City defendant ... 42
1. Social Security nunber requirenments ... 43

2. Eligibility for benefits of battered qualified i mmgrants and persons who are
PRUCCL i nmigrants ... 43

3. Green card hol ders who have had their green cards for less than five years ...
44

4. Training on opening cases on aliens in W65 ... 44
5. Issuance of notices ... 45
6. Cases not handled by inmigrant liaisons ... 45
7. POS revisions ... 45
PO NT 1V PLAINTI FFS' MOTI ON TO | NTERVENE M5. RYBALKO SHOULD BE GRANTED ... 46
A. Facts Concerning Ms. Rybalko ... 46
B. Ms. Rybalko's Mdtion to Intervene Should Be G anted ... 47
PO NT V THE PROPOSED CLASS SHOULD BE CERTIFIED ... 49
A. Plaintiffs have denobnstrated nunerosity ... 50
B. O ass nenbers share comon issues of [aw and fact ... 50
C. Nanmed plaintiffs' clains are typical of the clains of the class ... 51

D. Naned cl ass nenbers and counsel provide adequate representation ... 52

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



2006 W. 1444044 (S.D.N.Y.) Page 4
(Cite as: 2006 W. 1444044)

E. The O ass Satisfies The Requirenents of Rules 23(b)(2) and (3) ... 52
1. The class neets the standard of Rule 23(b)(2) ... 52
2. The class neets the standard of Rule 23(b)(3) ... 53

CONCLUSION ... 54

TABLE OF AUTHORI Tl ES
CASES

Aliessa v. Novello, 96 N.Y.2d 418, 730 N.Y.S.2d 1 (2001) ... 21

Matter of Barbaro v Winan., 32 A D.2d 647 ... 31

Beaudoin v. Toia, 45 N Y.2d 343, 408 N.Y.S.2d 417 (1978) ... 31

Bl essing v. Freestone, 520 U.S. 329 (1997) ... 2

Matter of Bonfanti v Kirby, 54 A D2d 714 ... 31

Cty of Canton v. Harris, 489 U S. 378 (1989) ... 25

Dajour B. v. City of New York, 2001 U S. Dist. LEXIS 10251 (S.D.N. Y. July 23, 2001)
39, 40

Di duck v. Kaszycki & Sons Contractors. 147 F.R D. 60 (S.D.N. Y. 1993) ... 47

Eckert v. Equitable Life Assurance Soc'y., 227 F.R. D. 60 (E.D.N.Y. 2005) ... 47

Conzaga Univ. v. Doe, 536 U S. 273 (2002) ... 2

Hllburn v. Maher, 795 F.2d 252 (2d CGir. 1986) ... 32

Marisol A ex rel. Forbes v. Guliani. 126 F.3d 372 (2d Cr. 1997) ... 51

McCoy v. lthaca Hous. Auth., 559 F. Supp. 1351 (N.D.N. Y. 1983) ... 51

Monell v. New York City Dept. of Soc. Servs.. 436 U.S. 658 (1978) ... 2

Pappas v. Mddle Earth Condo. Ass'n, 963 F.2d 534 (2d Cr. 1992) ... 29, 30

Reynolds v. Guliani, 118 F. Supp. 2d 352 (S.D.N. Y. 2000) ... 32, 40, 51, 52

Reynolds v. Guliani, 2005 U S. Dist. LEXIS 2743 (S.D.N. Y. Feb. 14, 2005) ... 32

Robertson v. Jackson, 972 F.2d 529 (9th Cr. 1992) ... 40

Matter of Sanmuels v Berger, 55 A D.2d 913 ... 31

Walker v. City of New York, 974 F.2d 293 (2d Cir. 1992) ... 26, 26

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2001484087
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2001484087
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1969127384
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1969127384
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1978125566
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1978125566
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1997093752
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1997093752
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1976129148
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1976129148
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1989029971
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1989029971
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1993068305
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1993068305
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=2006360155
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=2006360155
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=2002381699
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=2002381699
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1986134492
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1986134492
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=1997196839
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=1997196839
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1983115110
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1983115110
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114250
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114250
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1992088631
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1992088631
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&SerialNum=2000449751
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&SerialNum=2000449751
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1992129132
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1992129132
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1977106773
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1977106773
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1992156116
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1992156116

2006 W. 1444044 (S.D.N.Y.)
(Cite as: 2006 W. 1444044)

Whods v. United States,

724 F.2d 1444 (9th Cir.

1984) ... 40

STATUTES AND RULES

7 CFR §273.6 ... 9

7 CFR §273.6 (a) ... 9

7 CFR 8§ 273.6 (b) ... 9

7 CFR §273.6 (d) ... 9

20 CF.R

20 CF.R 8§ 422.104(a)(3)(ii)

42 CF.R § 431.10 ... 32

42 CF.R 8§ 435.910(a) ... 9

42 CF.R 8§ 435.910(e) ... 9

7 US C § 2012(n) 32, 39

8 US C § 1612(a)(2)(J) ... 11

8 USC 8§ 1612(a)(2)(L) ..

8 US C 81613(a) ... 12

8 U S.C 81613(b) ... 12

8 US C 81613(c) ... 12

8 US C § 1641(b)(4) ... 46

8 US.C § 1641(c) ... 49

28 U S.C 8§ 1367 ... 1, 3

42 U.S.C.§ 1396a(a)(5)

42 U.S.C._§ 1983 ... passim

Fed. R Civ. P. 23(a) ... 49

Fed. R Cv. P. 23(a)(4) ... 52

Fed. R Gv. P. 23(b)(2)

Fed. R Gv. P. 23(b)(3) (2003)

Fed. R Cv. P

© 2007 Thonson/ W\est .

32, 40

23(b)(3)(B) ... 53

§ 422.104(a)(3)(i) ... 10

10

12, 46

52, 53

53

No Claimto Orig. U S. Covt.

Wor ks.

Page 5


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1984106110
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1984106110
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=7CFRS273.6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=7CFRS273.6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=7CFRS273.6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=7CFRS273.6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=20CFRS422.104&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=20CFRS422.104&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=42CFRS431.10&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=42CFRS435.910&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=42CFRS435.910&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=7USCAS2012&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1612&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1612&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1613&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1613&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1613&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1641&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1641&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1367&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1396A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L

2006 W. 1444044 (S.D.N.Y.) Page 6
(Cite as: 2006 W. 1444044)

Fed. R Civ. P. 23(d)(2) ... 47

Fed. R CGv. P. 24(b) ... 47

Fed. R Evid. 801(d)(2)(D) ... 30, 32
N.Y. Const., art Xvil, 8 1 ... 31
N.Y. Soc. Serv. lLaw § 2(1) ... 31
N.Y. Soc. Serv. Law 8§ 17 ... 31

N.Y. Soc. Serv. Law 8§ 20 ... 31

N.Y. Soc. Serv. Law 8§ 34 ... 31

N.Y. Soc. Serv. Law § 65(3) ... 31
N.Y. Soc. Serv. Law § 122 ... 21

N.Y. Soc. Serv. Law & 158(1)(qg) ... 20
18 NN.Y.CR R § 351.2(c) ... 17

M SCELLANECUS

A. _Conte & H Newberg, NEWBERG ON CLASS ACTIONS § 16:8, at 166-68 (2002) ... 47

O fice of Tenporary and Disability Assistance, 1997 Laws of N. Y. ch. 436, § 122(f)
31

PRELI M NARY STATEMENT

Plaintiffs submt this post-hearing nenmorandum of |aw in support of their request
for additional prelimnary injunctive relief beyond that ordered by the Court inits
order of February 16, 2006 and in support of their contention that the February 16,
2006 order is valid and its current provisions nmust remain in effect.

In Point I, we denponstrate that liability under 42 U.S.C._§ 1983 has been estab-

I i shed agai nst defendant Eggl eston (hereafter City defendant or HRA). In this sec-
tion, we show that plaintiffs established at trial the elenents necessary to prove a
claimagainst a municipality under Monell v. New York City Dept. of Soc. Servs., 436
U S. 658 (1978), consisting of(1) an unlawful custom and usage and (2) a failure to
train. W al so denpnstrate that certain pendent state clains that the Court nay hear
under its supplenental jurisdiction, 28 U S.C._ 8§ 1367, have been established agai nst
the City defendant.

In Point 11, we denonstrate that liability under 42 U.S.C. § 1983 has been estab-

i shed against the State defendants. As part of that discussion, we establish that
al |l adm ssions received against the Cty defendant are admi ssible against the State
def endants because the Cty defendant functions in law and in fact as the State's
agent with regard to all the matters at issue here.
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In Point 111, we detail the specific additional renedies plaintiffs seek against the
City and State defendants in their prelimnary injunction notion beyond those set
forth in the Court's order of February 16, 2006.

In Point 1V, we address a question left open at the end of trial concerning whether
the pending nmotion to intervene by Galina Rybal ko should be granted. Ms. Rybal ko' s
notion to intervene should be granted so that she may represent a group of green
card holders for whomrelief is being sought, and concerni ng whom future di sputes
may ari se.

In Point V, we supplenent argunments set forth in plaintiffs' original menorandum of
law i n support of class certification, based on facts established at trial

PO NT |

LI ABILITY UNDER 42 U.S. C. § 1983 HAS BEEN ESTABLI SHED AGAI NST THE CI TY DEFENDANT.

Plaintiffs are not re-briefing argunents that were fully addressed in the parties
novi ng papers on the prelinmnary injunction notion, and resolved by the Court inits
order of February 16, 2006. For exanple, in their original noving papers, the
parties fully briefed whether the federal statutes under which plaintiffs have sued
create rights that are enforceable under § 1983. See, e.g., Blessing v. Freestone,
520 U.S. 329, 340-41 (1997); Gonzaga Univ. v. Doe, 536 U S. 273, 283 (2002). Inits
order of February 16, 2006, the Court found “it likely, based on the vol um nous sub-
m ssions of counsel thus far, that plaintiffs will prevail against the various |ega
def enses rai sed by defendants.” (Order of Feb. 16, 2006 at 1.) The only renaining
guestion is whether the plaintiffs proved at trial the existence of a policy, cus-
tom or usage that violates due process and/or the federal statutes at issue here.
That is the issue addressed in this menp of |aw Whether those statutes create en-
forceabl e rights has already been fully briefed and deci ded.

In their original noving papers, plaintiffs also set forth the principles according
to which custom or usage can be the basis of a claimunder § 1983. See, e.g., Mnel
v. New York City Dept. of Soc. Servs., 436 U.S. 658 (1978). Plaintiffs have estab-
lished liability against the Cty defendant under the custom usage and trai ni ng/
supervi sion theories.

A. Custons and Usages In Violation of Due Process and Federal Statutes

At trial, the plaintiffs proved the existence of four custons and usages by the City
defendant that violate due process and/or federal statutes that create enforceable
rights under § 1983. They are:

(1) a Cty custom and usage of denying federal public benefits to eligible battered
qual i fied inmgrants;

(2) a City custom and usage of denying federal food stanps and federal Medicaid to
immgrants without a Social Security nunber who cannot obtain one because the City
provides themw th inproper documentation;

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1997093752&ReferencePosition=340
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1997093752&ReferencePosition=340
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1997093752&ReferencePosition=340
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2002381699&ReferencePosition=283
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2002381699&ReferencePosition=283
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114250
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114250
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1978114250
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L

2006 W. 1444044 (S.D.N.Y.) Page 8
(Cite as: 2006 W. 1444044)

(3) a City custom and usage of denying federal public benefits to eligible immg-
rants who are green card hol ders, who have had their green cards for |ess than five
years, and who have five years of qualified alien status; and

(4) a City custom and usage of (a) failing to provide witten notice of the denial

of public benefits when an inm grant househol d applies for public benefits and the
case is accepted for the citizen children and denied for the inmgrant parents; (b)
failing to provide witten notice when a request to add i mm grant househol d nmenbers
to the existing public benefits case of a citizen child is denied; and (c) issuing
conputerized notices that are m sl eadi ng because they | eave battered qualified ali-
ens off the list of eligible inmgrants.

These four practices violate due process and/or federal statutes, for which a cause
of action is created by 42 U S.C.__§ 1983.

In addition to these practices, three municipal custons and usages have been shown
to violate state | aw and are cogni zabl e under the Court's supplenmental jurisdiction
28 U S.C._ 8§ 1367. The plaintiffs denonstrated:

(5) a City custom and usage of denying State public benefits to eligible battered
qualified immgrants;

(6) a Cty custom and usage of denying State public benefits to inmigrants who are
not eligible to obtain a Social Security number fromthe Social Security Adm nistra-
tion, through no fault of their own, on account of their inmgration status but who
are nonetheless eligible for public benefits; and

(7) a Gty custom and usage of denying State public benefits to certain eligible im
m grants who are PRUCOL.

1. The Gty has a custom and usage of denying federal and State public benefits to
eligible battered qualified inmmgrants.

The City has a custom and usage of denming federal and State public benefits to eli-
: . _ [ FN1] . . :

gi ble battered qualified inmgrants. The vol um nous evi dence denonstrating the

exi stence of this customand usage is set forth in plaintiffs' Proposed Findings of
Fact (FOF) 91 193-318. Wthout attenpting to sunmmarize all that evidence here, we

draw the Court's attention to some of the nore salient facts fromwhich the Court

can and should infer that this practice is systemc in nature.

FN1. The evi dence regardi ng categories (1) and (5) above is discussed together
in this section, since the causes of these practices pertain equally to inmg-
rants eligible for federal and State benefits. These categories are separated
analytically only to ensure clarity about which clainms give rise to § 1983 vi-
ol ations, and which give rise to pendent state clai ns.

a. Computer-rel ated problens

The City's Paperless Ofice System (POS) conputer systemhas nade it all but im
possi ble to open a public benefits case correctly for a battered qualified immg-
rant. Workers who wi sh to open a case for a battered qualified i mrgrant nust access
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a particular screen in the POS conputer system Before Novenber 2005, that screen
coul d not be accessed unless the worker selected one of three specific inmigration
categories for the inmigrant, none of which is applicable to a battered qualified
imm grant (“parolee for at |east one year,” “legal pernanent resident” or
“conditional entrant”). (See FOF T 203-204.) After revisions to POS in Novenber
2005, the worker still must access the screen by selecting one of several inmgra-
tion categories that are not applicable to battered qualified aliens. The only
change is that workers may now choose two additional inapplicable categories:
“undocunent ed” or “PRUCOL". (See FOF Y 218-221.) M. Shepard, the head of the PCS
design team adnitted that POS does not readily accommopdate the entry of information
for battered qualified aliens. (Tr. 787:13-17.)

Ampl e testinony corroborated the fact that the |ack of a clear and sinple way to ac-
cess the battered qualified alien screen in POS makes it difficult or inmpossible to
open cases correctly for such individuals. M. G adly, a caseworker at HRA' s | nmm g-
rant and Refugee Center No. 47, told Reena Ganju, an attorney working for Sanctuary
for Fam lies, that although he recognized a client was eligible based on an approved
VAWA sel f-petition, he “did not know and coul d not input her proper immgration
status into the conmputer.” (Tr. 393:11-14.) M. dadly described the various at-
tempts he nmade to open the case, including discussions with other caseworkers and

wi th supervisors, in order to find where under the PRUCOL headi ng there was a VAWA
self-petition category that he could select. (Tr. 393:22-25.) None of the choices
woul d wor k, however, because the space for alien nunber was “grayed out” such that
it would not accept nunbers. (Tr. 393:22-394:20.) Another worker at the |nm grant
and Refugee Center, Ms. Morales, described the sane predicanent. (Tr. 395:13-23.)

I ndeed, this computer problem has been so intractable that some workers have pur-
posefully “m scoded” a battered qualified imigrant's case as that of a citizen or
green card holder in order to facilitate opening the case. As Ms. Ganju testified,
M. dadly said “that basically caseworkers would fake it, nmeaning they would m s-
code imigration statuses in order to facilitate their entry into the conputer sys-
tem” (Tr. 396:4-7.) Ms. Ganju identified at |east three clients whose cases had
been niscoded in this fashion. (See FOF Y 210-217). This miscoding practice had a
serious negative consequence, however, because it would subject the client to dis-
continuance at a | ater date because she would not be able to verify that she had the
immgration status that was actually entered into the computer. (Tr. 396:9-13.)

O her problens related to the State's WVS conmput er system al so cause the denial of
public benefits to eligible battered qualified aliens. (See FOF Y 225-252.) Because
these problens are prinmarily attributable to the State, they are discussed in Point
Il B1 infra.

b. M splaced focus on those with “prima facie” notices

Problens related to policies and training also | ead to the wongful denial of bene-
fits to eligible battered qualified immgrants. (See FOF Y 253-258.) One of the

nost serious problens is a systenic m sunderstanding by HRA workers about the eli-
gibility of battered immgrants who are the beneficiary of a pending or approved |-
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130 petition by a citizen or |awful pernmanent resident spouse (the so-called “1-130
group”). For years, no City and State policy docunents nmade any nention of the eli-
gibility of immgrants in the I-130 group, and inportant policy docunents still in

use do not nention I-130 hol ders. (See FOF 1 265-266.) HRA enpl oyees therefore
sinmply do not understand that immgrants in the 1-130 group with proof of donestic
vi ol ence could be eligible for benefits. (See FOF {1 266-267.)

Sonme of the nost telling evidence that this error is pervasive and systenmic is HRA's
own defective training material. (See FOF Y 270-272.) HRA' s Deputy Comm ssioner in
charge of training, Janes Welan, testified that HRA relies on a system of “training
the trainers.” (Tr. 1194:9-19.) Senior trainers develop curricula and use it to
train “center based trainers.” Those center-based trainers, in turn, are stationed
at job centers and train the staff at those centers. (Tr. 1195:4-18.)

The materials those trainers have used to train job center staff are clearly and
seriously defective. For exanmple, HRA's “April 2005 Monthly Staff Meeting Instruct-
or's @uide” defines a battered qualified alien solely as a person with a “prim
facie” notice. No other battered qualified aliens are nmentioned. (Pl. Ex. 469 at
MKB01171-2.) Likewi se, HRA's “April 2005 Training Rel ease” defines a battered alien
solely as a person with a “prima facie” notice. (Pl. Ex. 464 at C 12928-29.) No ot h-
er battered qualified aliens are nentioned. (Pl. Ex. 464 at C12928-41.) Simlarly,
HRA's April and June 2005 “Trainer's Manual” for its new hires training refers only
to battered aliens with approved |1-360s and those with a “prinma facie case.” (Ex.
468 at NKBOll66—7.E Battered aliens with 1-130 fam |y-based petitions, K or V visas,
are not mentioned. (rd.)

FN2. State training materials prepared for use by HRA are even nore deeply
flawed. (E.g., Pl. Ex. 536 at MKB01355.) Those materials fail to mention any
categories of battered qualified inmgrants who are eligible for federal bene-
fits. (See FOF T 259.)

That the trainers thenselves are seriously misinformed about [-130 petitions sur-
faced during a telling noment in Ms. Ganju's testinobny. Ms. Ganju spoke to the As-
sistant to the Director of the Waverly Job Center in Manhattan about her client
C.WS., who was in the 1-130 category. The Assistant to the Director, she said, “had
spoken with the trainer at the welfare center, a woman by the nanme of Ms. Adeno and
Ms. Adeno had stated that the client needs to have a prine [sic] facie notice in or-
der to be eligible for benefits.” (Tr. 454:20-455:5.)

The significance of this admission is not just that it is wong - although it cer-
tainly is wong. Immgrants in the 1-130 group do not have “prima facie” notices,

but may nonet hel ess be eligible for benefits if they have proof of donmestic abuse.
Rat her, the significance is that it was said by the person responsible for training
the entire staff of the Waverly Job Center. And she, according to M. Welan, was
trained by HRA's senior training staff at HRA. Ot her senior HRA staff have expressed
simlar confusion on this issue. As late as the sunmer or fall of 2004, lve Sisco,
who is in charge of witing inmgrant eligibility polices for HRA, (see FOF § 285),
told Paul Dichian that even she did not know whether the 1-130 group of inmmgrants
could be eligible for public benefits (Tr. 700:16-702:4).
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From HRA' s own defective training materials, and fromstatements by the trainers

i ke Ms. Adeno, and by senior staff such as Ms. Sisco, the Court can fairly infer
that the senior staff of HRA itself does not understand the eligibility of inmg-
rants in the 1-130 group. And since the senior trainers and the principal policy
witer do not understand it, it is inpossible for the rest of HRA's staff to under-
stand it. This is powerful evidence indeed that nisinformation about the I-130 group
is systenic.

2. The Cty has a custom and usage of denying federal food stanps and federal Medi-
caid to eligible immgrants because the Gty provides themw th inproper docunenta-
tion.

The plaintiffs denonstrated at trial that the standard formletters prescribed by
the State, and used by the City, for obtaining a Social Security nunber for an im
m grant applying for a federal benefit program (federal food stanps and federa

Medi cai d) are defective. These letters virtually ensure that an inm grant who | acks
wor k authorization will be erroneously denied a Social Security nunber. Since fur-
ni shing a Social Security nunber is a condition of eligibility for those federal be-
nefit progranms, this causes inmmgrants who |ack work authorization to be systenmatic-
ally and erroneously denied federal food stanps and federal Medicaid.

Federal | aw requires applicants for federal Nbdicaid[FhB] and federal food

stanps[ FNA] to furnish a Social Security nunber as a condition of eligibility. If an
applicant for one of those federal benefits does not have a Social Security nunber,

t he agency administering the program nust assist the applicant in applying for one.
7 CF.R 8§ 273.6(b) (food stanps); 42 CF.R § 435.910(e) (Medicaid).

FN3. 42 CF.R 8§ 435.910(a) (“The agency nust require, as a condition of eli-
gibility, that each individual (including children) requesting Medicaid ser-
vi ces furnish each of his or her social security numbers (SSNs)”).

FNA. 7 CF.R 8§ 273.6. This regulation arguably contains an anbiguity regard-
i ng whet her food stanps nust be denied if SSA declines to issue a Social Se-

curity nunber after an application for one is nade. Section 273.6(a) provides:
“The State agency shall explain to applicants and participants that refusal or

failure without good cause to provide an SSNwill result in disqualification
of the individual for whoman SSN is not obtained.” The question is whether
SSA's denial of a Social Security nunber could constitute “good cause.” “Good

cause” is defined in 8 273.6(d), which states: “Once an application has been
filed, the State agency shall permt the nmenber to continue to participate
pendi ng notification of the State agency of the household nmenber's SSN
(enphasi s added). The consensus by w tnesses who testified for the Gty and
State was that a Social Security nunber is required for food stanp partici pa-
tion. Asked by counsel for the State about this requirement, Ivelia Sisco,
HRA's Director of Procedures for eligibility, testified: “You're required to
have a Social Security nunmber at sonme point.” (Tr. 997:15-16.) Steve Ptak

t he Food Assistance Director with the OIDA Division of Enploynent and Trans-
itional Supports, testified that it was his “general understandi ng” that an
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i mm grant without a Social Security number “would not be eligible for food
stanmps,” and indicated that “W have asked USDA for clarification regarding
that.” (Tr. 1180:1-3.) He also testified that a USDA official “gave a tentat-
i ve answer that he believed that those individuals would not - would not be
eligible and woul d have to be closed or denied, but that he needed to check
with USDA counsel .” (Tr. 1180:4-1181:2.)

In the case of applicants for a federal benefit (like federal food stanps and feder-
al Medicaid), the Social Security Adm nistration (SSA) will issue a Social Security

nunber to immgrants who are not authorized to work when they need one “to satisfy a
Federal statute or regulation that requires you to have a social security nunber in

order to receive a Federally-funded benefit to which you have otherw se establi shed

entitlenment ....” 20 CF.R § 422.104(a)(3)(i)(enphasis added).

It nust be enphasized that SSA will issue a Social Security nunber to inmgrants for
a federal benefit who |ack work authorization only if a federal statute or regul a-
tion requires a Social Security number in order to receive the benefit. The proced-
ure for doing so is set forth in the SSA Program Operati ons Managenent System (POVS)
RM 00203. 510 (avail able online at https://

s044a90. ssa. gov/ apps10/ pons. nsf/ | nx/ 0100203510). The only acceptabl e docunentation
for this purpose is a letter froma governnent entity, dated and on | etterhead sta-
tionery, specifically identifying the alien, the non-work reason for which a Soci al
Security number is required, the relevant statute or regulations requiring the So-
cial Security nunmber as a condition to receive the benefit or service, and the nane
and tel ephone nunber of an official to contact so that the infornmation provided nay
be verified. 1d.

SSA's policy is different in the case of applicants for a state benefit. Even when a
state law requires furnishing a Social Security nunber as a condition of eligibil-

ity, SSA will issue a Social Security nunmber to an inmigrant applying for a state
benefit only if the inmmigrant has work authorization. (Tr. 647:16-25.) This is be-
cause federal regul ations specify that SSA will issue a non-work Social Security

nunber to an inmigrant who is eligible for state public benefits only if the inmg-
rant is “legally in the United States.” 20 CF. R 8§ 422.104(a)(3)(ii); see also POVS
RM 00203. 510, a phrase SSA construes as neaning that the imm grant nust have work
aut hori zati on.

This means that for immgrants who | ack work authorization, the letter froma gov-
ernment entity must specify the federal programfor which a Social Security number
is required (i.e., federal Medicaid or federal food stanps) and the federal regula-
tion that requires the Social Security nunmber. If only a state programor state reg-
ulation is specified, SSAwll not issue a Social Security number to an inm grant
who | acks work authori zation.

The letter prescribed by the State for this purpose, and used by the City, does not
satisfy this requirement. The State letter, Pl. Ex. 631 (02 INF 40, Attachnent),
states: “_ (Alien's Nane) is an applicant for public assistance .... In New
York State public assistance is known as tenporary assistance ....” (The identical
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City letter is in evidence at PI. Ex. 504 at MKB01505.) Tenporary Assistance is a
State public assistance program The letter also cites only to a state regul ation
not a federal statute, as required by SSA's rules. (Pl. Exs. 631, 504 at MKB01505.)
On its face, this letter does not suffice to cause SSA to issue a non-work Soci al
Security number to an immgrant who | acks work authorization because it refers only
to a state program

Thi s defect causes denial of federal food stanps and federal Medicaid to battered
qualified immgrants who | ack work authorization. Plaintiff ME 's daughter, E R
represents a typical exanmple of this problem As the minor child of a battered qual -
ified immgrant, ER is eligible for federal food stanps. 8 U.S.C. § 1612(a)(2)(J).
As HRA instructed, ME. applied for a Social Security nunmber on behal f of herself
and EER (Tr. 153:19-23); on Novenber 10, 2005, SSA deni ed both requests, stating
“You have not given us docunent(s) we need to show U.S. citizenship or lawful alien
status.” (Pl. Exs. 204, 204-A; Tr. 153:24-155:8.)

This problemis systemc by nature, since the defective letter is in use by HRA in
all cases in New York City, and indeed is in use throughout New York State

3. The City has a custom and usage of denying federal food stanps to eligible | awful
permanent residents who have five years of qualified alien status, but who have had
their green cards for less than five years.

The evi dence denonstrates a custom and usage of denying food stanps to | awful per-
manent residents who have five years of qualified alien status, but who have had
their green cards for less than five years. This problemis related to a deficiency
in the design of the State WVB conputer system which contains a single date field
related to imrigration status. Although State OTDA has announced a purported fix to
this problem the fix does not correct it. (See FOF Y 362-64.)

Two dates are relevant to determining an immigrant's eligibility for federal food
st anps, Medicaid, and federal public assistance. Pursuant to 8 U S.C._§
1612(a)(2)(L), a Qualified Alien is eligible for food stanps if she has resided in
the United States in a Qualified Alien status for five or nore years, regardl ess of
the date of entry into the United States. Pursuant to 8 U S.C. 88 1612(b)(1) and
1613(a)(b) & (c), an immigrant is eligible for federal Medicaid and federal public
assistance if she entered the United States before August 22, 1996 or, if she
entered after that date, if she has been in a Qualified Alien status for five or
nore years.

WVS contains only one data element for recording a date related to a client's immg-
ration status. (Tr. 871:24-872:17.) For an inmgrant who does not yet have a green
card, the date recorded here is either the date she arrived in the United States or
the date on which she becane a Qualified Alien. If and when she | ater obtains a
green card, that date would be entered in WW5, overwiting the earlier date (Tr.
1335: 20-22) and causi ng WVB to concl ude that she had fewer than five years of Quali-
fied Alien status.

Elaine Wtty admtted that the single date field causes problens for persons who at-
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tain Qualified Alien status prior to attaining |lawful permanent resident. She ex-
pl ained at trial:

Q Isn't it true that some tinme in 2004, you learned that WV5 cannot naintain a re-
cord of both the date someone becane a qualified alien and the date that person be-
cane a | awful pernmanent resident?

A. Yes.

Q And did this feature of WS cause you concern?

A. Yes.

Q And why did it cause you concern?

A. | was concerned that the LPR date woul d override the date of beconing a battered
qualified alien.

Q And why did that cause you concern?

A. 1| was concerned that by losing the date a person beconmes a battered qualified
alien, it would affect their eligibility for public benefits.

(Tr. 945:19-946:7.)

In his testinony, David Spiel nan, one of State OIDA's conputer w tnesses, confirnmed
that Ms. Wtty was correct to be concerned: “[Workers were changing the date on the
system whi ch was nmaki ng these people ineligible.” (Tr. 1334:20-22.)

At the close of trial, M. Spielman testified that State OTDA agreed “in principle”
to a nodification of WW5 to address this problem by adding an “edit” (or rule) that
prevents a date previously entered in the date field from being changed to a nore
recent date. (Tr. 1333:9-22, 1339:21-1340:4.) This nodification, however, does not
fully address the problem

First, the override fix is not an adequate workaround because WV nust have two date
fields in order to record both the date of entry and the date an inm grant obtained
gualified status. It is possible for an inmgrant to have entered the United States
bef ore August 22, 1996, but not to have nore than five years of qualified status.
This would be typical of an imrigrant in the I-130 group who does not have proof

t hat she began suffering donestic violence until some years after her entry.
(Plaintiff ME is illustrative.) Such an immgrant can be eligible for federa

Medi cai d and federal public assistance benefits by virtue of her pre-1996 entry into
the United States, but would not be eligible for federal food stanps until she has
been in a qualified status for five years. It is necessary to track both dates in
order to determ ne when she becones eligible for federal food stanps.

Second, wi thout clear instructions on the relevant dates that workers shoul d enter
immgrants will continue to be unlawfully deni ed food stanps.

4. HRA has a custom and usage of failing to provide adequate witten notice of the
deni al of public benefits in three circunstances.

The plaintiffs denonstrated a City custom and usage of failing to provide adequate
witten notices. Specifically, the plaintiffs denonstrated that the Gty systemc-
ally (a) fails to provide witten notice of the denial of public benefits when an
i mm grant househol d applies for public benefits and the case is accepted for the
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citizen children and denied for the immgrant parents; (b) fails to provide witten

noti ce when a request to add i mm grant househol d nenbers to the existing public be-

nefits case of a citizen child is denied; and (c) issues conmputerized notices that

| eave battered qualified aliens off the Iist of eligible alien and therefore m sl ead
battered qualified aliens to think that benefits were correctly denied or discontin-
ued.

a. Cases accepted for citizen children and denied for inmmgrant househol d nenbers

Sone formnotices used in accepting public benefits cases have no space for identi-
fying nenbers of the househol d whose application has been denied. (See FOF | 372.)
These notices are facially defective and do not give adequate notice when a case is
accepted for citizen children but assistance for one or nore immgrant househol d
nmenbers i s denied.

Q her notices include a space on which the names of househol d nenbers who were

deni ed assi stance could be indicated. (See FOF f 373.) However, in conpleting those
notices, the City's practice is to check the boxes indicating the case has been ac-
cepted, and to | eave blank the areas for househol d nenbers who are denied assi st -
ance. (See FOF |1 373-379.) Representative notices of this kind are in evidence for
plaintiffs Mriam Diongue (Pl. Ex. 45) and MK B. (Pl. Ex. 765), and are before the
Court in the declaration of WS, (WS. Decl., Ex. F.)

FN5. The inaccuracy of the WS. notice, as described in her declaration, is
corroborated by the testinony of Reena Ganju. (Tr. 405:2-24; Tr.

424: 23-425:10.) The City did not object to Ms. Ganju's testinmony regarding the
i naccuracy of WS.'s notice because the notice and her declaration were before
the Court. (Tr. 425:15-19.)

During colloquy at trial, counsel for the City alleged it would show that in these
ki nds of situations, the City's practice was to fill out the notice forns, including
any denials. (Tr. 427:23-428:3.) But the City never introduced into evidence an ex-
anpl e of any notice indicating that any case was accepted for sone househol d nenbers
and denied for others. If, as the Cty alleged, its practice was to conplete these
notices correctly and include denial information, then it should have been a trivia
matter to identify at |east one exanple of such a notice, if not dozens. Not a
singl e exanpl e of such a notice is in evidence.

b. Cases in which a request to add an inmigrant parent to a child s case is denied

Nunerous clients testified or attested to the failure to give a witten notice of
deni al when an inmm grant parent's request to be added to the open case of a citizen
child is denied. (See FOF 1 373-379.) In July 2004, and on seven or eight addition-
al occasions after that, A l. asked Ms. Wal ker at the Jamaica Job Center if she and
WA. could be added to S. A 's public assistance case. (Tr. 105:17-106:13.) Each
time, she was told orally, not in witing, that she could not receive benefits be-
cause she did not have a green card. (Tr. 106:16-19.) On July 14, 2005, MA went to
HRA Job Center #46 and asked to be added to her child' s public assistance case. (P
Ex. 91; Tr. 204:8-19.) MA. received no witten notice in response to her request to
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be added. (Tr. 250:19-20.) N cole Prince asked to be added to her child' s case on
February 22, 2005 (Pl. Ex. 803) and in March 2005 (Pl. Ex. 805). She did not receive
a notice in response to either of these requests to be added. (Prince Decl. T 22.)

Li kewise, L.AM, MH, KT., and Angelica Higinio all did not receive a notice in
response to their requests to be added to their children's public assistance case.
(L.AM Decl. T 25; Hginio Decl. {7 18-19, 21, 22; MH Decl. 1Y 8-9; KT. Decl. 11
7, 9.)

Again, the City never introduced in evidence a single exanple of a notice denying an
i mm grant parent's request to be added to a child' s open public assistance case.

c. I nadequate and ni sl eadi ng conputerized notices

The City issues conmputerized notices that erroneously fail to list battered quali-
fied aliens as one of the categories of inmigrants eligible for public benefits.
(See FOF T 380.) Because the | anguage in these notices is prescribed by the State,
these issues are discussed in Point I1(B)(1)(g) infra.

5. The City has a custom and usage of denying State public benefits to eligible im
m grants who cannot obtain a Social Security nunmber from SSA through no fault of
their own.

The City has a custom and usage of denying State public benefits to eligible img-
rants who cannot obtain a Social Security nunber from SSA, through no fault of their
own, on account of their immigration status. (See FOF Y 277-318.) The Cty's
(erroneous) belief that furnishing a Social Security nunber is a condition of re-
ceiving State public benefits was nmani fest throughout the trial. Perhaps the nopst
striking proof of this fact was the testinony of lvelia Sisco, HRA's Director of
Procedures for eligibility, in response to questioning by counsel for the State. M.
Kraft asked Ms. Sisco:

Q Is the receipt - is the possession of a Social Security nunber a requirenment to
recei ve state funded safety net assistance?
A. Yes.

Q You're sure about that?
A It is a requirenent at |east at sone point.

(Tr. 997:24-998:4.) Likewi se, Josephine Pierre, a supervisor at the Linden Job Cen-
ter who reports to the Center Director, testified:

Q What instructions have you received concerning whether a client can have an act-
ive public assistance case if she does not have a Social Security nunber?

A. As far as | know a Social Security nunber is required.

(Tr. 1130:15-18.) Simlarly, Ms. Ganju testified that M. Flaum who is an HRA offi -
cial above the I evel of Center Director, and who works in the HRA Regi onal Manager's
O fice overseeing the Honmel ess Region, stated that “he did not believe that those
who did not have Social Security nunmbers were eligible for benefits.” (Tr.

462: 9-463:6.) Likew se, Ms. Wight at the Euclid Job Center said that Social Secur-
ity numbers are required in order to receive benefits. (Tr. 503:21-504:2.)
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There was anpl e evidence that this msunderstandi ng was w despread anong HRA wor k-
ers. Ms. Ganju, for exanple, testified that in four of her cases, HRA workers per-
sonally informed her that her clients were being denied benefits because they |acked
a Social Security nunber. (Tr. 444:21-445:3.) In one case (H. G), she contacted Pau
Di chian at State OIDA, who persuaded the HRA worker (M. Flaunm) to reverse his posi-
tion. (Tr. 445:12-15.) In the other three cases, the HRA workers adhered to their
positions even after Ms. Ganju renonstrated that a Social Security number was not
necessary. (Tr. 445:4-21.)

The City's practice of requiring a Social Security nunber as a condition of receiv-
ing State public assistance benefits is scarcely surprising in light of the State's
regul ations and instructions to the Cty. A State regulation, 18 NY.CRR §
351.2(c), flatly says that each menber of the household “must furnish a social se-
curity nunber as a condition of the household' s eligibility for public assistance.”
(Pl. Ex. 634.) State Informational Letter 02 INF 40 instructs that “Districts should
advise aliens as early as possible of the requirenment to furnish” a Social Security
nunber. (Pl. Ex. 631, at 2.) The letter prescribed by the State for use by clients
in applying for a Social Security nunber refers to § 351.2 of the State regul ations
and states unconditionally: “[A]ll applicants and legally responsible relatives nust
provide a Social Security nunber as a condition of eligibility for receipt of tem
porary assistance.” (Pl. Ex. 631, Attachnment.)

These instructions, and HRA's adherence to them put battered inm grants who | ack
wor k aut horization in what the Court several tines called a “Catch 22.” (Tr.

662: 15- 17, 666:7-14.) Through “no fault of their own” (Tr. 662:7), VAW self-
petitioners are unable to obtain a Social Security nunber until their self-petition
is approved and they can obtain work authorization. (Tr. 661:23-662:8.) HRA s in-
sistence that inmmgrants furnish a Social Security nunber when they are sinply un-
abl e, through no fault of their own, to do so, nmakes it inpossible for VAWA self-
petitioners to obtain public benefits for 14 to 18 nonths after they becane eli -
gible. (Tr. 646:14-16.)

Despite all these State instructions, however, the State's rule regarding Social Se-
curity nunbers is actually sonmething quite different. M. Dichian testified that “we
have conflicting regulations” (Tr. 656:20-21), and that he “rel[ies] on a different
regul ation, which is in 369.2,” requiring that people need only furnish or apply for
a Social Security nunber as a condition of eligibility. (Tr. 657:7-10.) In open
court, counsel for the State represented unequivocally that “it [is] the state's po-
sition right now that VAWA self petitioners who have been denied Social Security
nunbers because they can't qualify for Social Security nunbers until the VAWA self
petition is approved should receive public assistance.” (Tr. 668:13-18.)

M. Dichian met with his superiors at State OIDA to discuss this problem At that
nmeeting, “[t]hey agreed to say that the donestic violence victins should receive be-
nefits and that HRA shoul d stop denying benefits because of their inability to ob-
tain Social Security nunmbers and they should wite a directive to their centers in-
structing them” (Tr. 664-17:21.) He testified that “they agreed with me that it was
an i nappropriate denial of benefits and that the controlling regulation was not
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351.2 but really should be 369.2." (Tr. 666:19-22.)

Rat her than issuing their own instructions to correct this systemc problem State
officials orally instructed HRA to issue its own directive, reasoning that this is
“a Gty problem” (Tr. 665:15-16.). HRA, in turn, did issue such a policy bulletin
PB #04-171-ELI, which is in evidence as Pl. Ex. 639. But that bulletin did not fully
address the systemic problem Indeed, M. Dichian testified that the Gty directive
was seriously flawed and that he woul d not have approved it if he had seen it. (Tr.
690: 11-14.) He testified that “It is just not correct. It is not detail ed enough.”
The directive “needs to address, as you say, explain nore fully the pending or ap-
proved I-130 petitions.” Nor would M. Dichian have approved the title or the first
par agraph, both of which refer only to “approved prinma facie determ nations.” (Tr.
690: 20-691: 7.)

Mor eover, although an early draft of the Policy Bulletin would have covered PRUCOL
immgrants, the final version of the Policy Bulletin did not. (Tr. 687:19-24.) Des-
pite that omission, M. D chian acknow edged that it would be incorrect to exclude
PRUCOLs (Tr. 685:21-686:22); that he knew of no policy reason for distinguishing

bet ween PRUCOLs and battered qualified immgrants in this regard (Tr. 688:6-10), and
that he knew of at |east one PRUCOL immgrant (H G ) who had been affected by this
problem (Tr. 687:25-688:2.) He further testified that no instructions had been giv-
en to HRAto clarify that PRUCOLs were covered by the directive:

Q To your know edge, did OTDA ever instruct HRA to nmake clear that PRUCOLs were
covered by this policy directive?

A. No.

Q |Is there any state policy directive or any other state instruction that nakes
that clear?

A. No.

Q To your know edge did OTDA ever issue any training instructions or training manu-
als that made that clear?

A. No.

(Tr. 688:17-25.)

In sum a systemic practice existed regarding HRA' s denial of State public benefits
to eligible immgrants because of the Social Security nunmber problem (See FOF 11
327-330.) HRA's issuance of PB #04-171-ELI did not fully cure that problem Further
relief necessary to correct the problemis discussed in Point Il infra.

6. The City has a custom and usage of denying State public benefits to certain eli-
gi ble i nmgrants who are PRUCCL

The City has a custom and usage of denying State public benefits to certain eligible
imm grants who are PRUCOL, and therefore eligible for State public assistance
(called Safety Net Assistance) and State Medicaid. This practice exists because
of poor training on PRUCOL issues, coupled with confusing and inconplete policy in-
structions by State OTDA and HRA. O her causes of this practice include the Socia
Security number problem discussed in Point I(A)(5) supra, and the difficulty of
opening a case directly in WV for aliens (particularly affecting multi-suffix
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cases) discussed in Point I1(B)(1)(b) infra.

FN6. “PRUCOL” is an acronymfor “Permanently Residing Under Color O Law.”
State OTDA provides State-funded Safety Net Assistance to inmgrants who are
PRUCOL because N.Y. Soc. Serv. Law § 158(1)(qg) provides that “a person is eli-
gi ble for safety net assistance who is ... (g) ... an alien who is permanently
resi ding under color of law but is not a qualified alien.” State DCOH provides
State-funded Medicaid to immgrants who are PRUCOL because, on June 5, 2001
the New York State Court of Appeals held, in Aliessa v. Novello. 96 N.Y.2d
418, 730 N.Y.S.2d 1 (2001), that § 122 of the Social Services Law iS unconsti-
tutional to the extent that it denies State-funded Medicaid to persons who are
PRUCCL.

The City and State are both responsible for faulty training regardi ng PRUCOL issues.
(See FOF 1Y 322-326.) For example, in April 2005, HRA conducted a “Back to Basics”
training on imigrant eligibility for public benefits. (Pl. Ex. 469.) After review
ing various definitions, the trainers discussed “categories of assistance that may
be available to our alien population.” (Pl. Ex. 469 at MKB01175.) In the discussion
of Safety Net Assistance - the only form of public assistance for which PRUCCOL ali -
ens are eligible - PRUCOL is not nentioned at all. The trainers taught only that
Qualified Aliens who enter the United States after August 22, 1996, and who have
been in that status for |less than five years, are eligible for Safety Net Assist-
ance. (Pl. Ex. 469 at MKB01176.)

HRA nade the sane error in a separate April 2005 training release. This training
al so taught that the only aliens who are eligible for Safety Net Assistance are
Qualified Aliens who entered the United States after August 22, 1996, and who have
been in that status for less than five years. (See Pl. Ex. 464 at C12932.)

State OIDA is also responsible for faulty training materials on PRUCCL eligibility.
The Prof essi onal Devel opnent Program at Rockefeller College, University of Al bany,
prepares training materials under contract with State OTDA. (Tr. 1163:25-1164:1.) An
August 3, 2004 training by the Rockefeller College program contai ned a conponent on
“Citizenship Requirements for Participation.” (Pl. Ex. 536.) That training nodul e
made no nmention at all of PRUCCOL eligibility for Safety Net Assistance. It taught
only that |awful permanent residents could receive Safety Net Assistance if they
have not been in that status for five years. (Pl. Ex. 536 at MKB-01357.)

Flaws in the State OTDA and City alien eligibility desk aids conmpound these egre-
gious training errors. The State OIDA desk aid has never explained, in any fashion
conprehensible to an ordinary caseworker, who is and who is not PRUCOL. (See FOF |
337.) In the State desk aid that was in effect when the hearing in this case began
(Pl. Ex. 640; Tr. 695:1-4), OTDA did not list the categories of inmigrants who are
PRUCOL or the docunents they would need to prove it. Instead, the desk aid included
opaque cross-references to other docunments (see Tr. 71221-25), which the Court com
pared unfavorably with the Marx Brothers novie, “A Day at the Races” (Tr. 713:1-14).
The two docunments cross-referenced (Pl. Exs. 641, 642) are publications from 1988
and 1999 that are outdated, inconmplete, extrenely difficult to obtain, FN7 and de-
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scribed by M. Dichian hinself as “partially obsolete.” (Tr. 720:19-21; see Pl. Ex.
643.) “[E]Jven if a person were to get hold of Exhibit 641 or 642 and | ooked up the
categories, there would be still be three categories of PRUCOL persons who were not
listed.” (Tr. 719:1-5.)

FN7. Neither document is distributed to welfare workers, nor is either docu-
ment available on the OITDA web site. (Tr. 716:24-717:24.) Pl. Ex. 642 is so
obscure that State OIDA received an e-mail (Pl. Ex. 643) fromHRA's Ofice of
Legal Affairs asking State OTDA to supply HRA with a copy of Pl. Ex. 642 be-
cause HRA did not have a copy in its own library. (Tr. 717:25-718:3.)

State OTDA's nobst current public definition of PRUCOL is instead contained in the
Tenporary Assi stance Source Book. (Pl. Ex. 630.) But M. Dichian adnitted that even
this docunent contains an inconplete |list of PRUCOL individuals because it omts
four categories of individuals who are PRUCCL.[FNB] (Tr. 723:11-13.) When asked the
guestion, “How would a diligent and enterprising person who is endeavoring to | earn
what inmmgrants the state considered PRUCOL be able to ascertain what all the cat-
egories are?,” M. Dichian answered: “I don't know. " (Tr. 723:14-24.)

FN8. The four categories are V, K S, and U visa applicants. (Tr. 721:6-16.)
State OTDA' s counsel's office stated, and M. Dichian agreed, that “[s]ince
they are known to [BCIS], are in the country permissibly for an indefinite,

[ engthy period, likely to be permanent, | can think of no reason why they
woul d not be PRUCOL.” (Tr. 722:22-723:5; Pl. Ex. 646.)

Until 2003, the situation was no better on HRA's side of the fence. HRA issued two
versions of its ow alien eligibility desk aid in 2002. (Pl. Exs. 500, 502.) Both
versions nmerely parroted the State desk aid' s obscure references to obsolete public-
ations that do not contain correct definitions of PRUCOL. (Pl. Exs. 500 at MKB01221
502 at MKB01489.) No HRA casewor ker coul d reasonably have understood who was, and
was not, PRUCOL fromthese obscure references.

The situation was so dire that, in February 2003, an enployee in HRA's O fice of

Ref ugee and Inmigrant Affairs sent an e-nmail to various City and State officials,

i ncludi ng Paul Dichian, urging “that the centers/wrkers need nore specific guidance
on PRUCOL eligibility .... This office has received a ot of inquiries fromthe cen-
ters and other program areas on the docunentati on necessary to establish PRUCOL
status and eligibility for Safety Net Assistance. W have been unable to find any
pol i cy guidance on the required docunentation to establish PRUCOL in the context of
eligibility for Safety Net Assistance ....” (Cty Ex. M at MKB-OIDA 10236.)

M. Dichian responded in an e-nmail by providing a list of immgrants that OTDA con-
siders PRUCOL. (Id. at MKB-OTDA 10234-35.) In August 2003, HRA issued for the first
time a desk aid that contained a conprehensible description of who is and is not
PRUCOL. (PlI. Ex. 506.) However, HRA did so in a way that was not designed to inform
any casewor ker that changes in the description of the PRUCOL category had been made.
The policy bulletin transmitting the desk aid recites that the desk aid has been re-
vised to reflect changes concerning “sponsor deemni ng requirenents when deternining
Food Stanp eligibility and benefits for children who are under the age of 18.” (Pl
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Ex. 506 at MKB01526.) Since PRUCOL inmigrants are not eligible for food stanps, no
casewor ker coul d reasonably have been alerted to changes affecting the PRUCOL cat -
egories. Arevision to the Gty guide issued in May 2004 al so nmade no nention of
changes to the PRUCOL categories. (Pl. Ex. 509.)

In Cctober 2004, State DOH published a different description of imrgrants who are
PRUCCL for purposes of the Medicaid progranl[FhB] (Pl. Ex. 539.) Although City job
centers are required to use this definition for Medicaid purposes, no City desk aid
or policy directive or bulletin to job centers has alerted HRA enpl oyees of those
aspects of State DOH s definition of PRUCOL that differ from State OIDA s defini -
tion. (See FOF f 335.) The City's POS conputer systemalso fails to include many
conmon i mm gration docunents that denpbnstrate that an immgrant is eligible for
State Medicaid. (See FOF § 336.)

FN9. Despite what would seemto be the sel f-evident proposition that the term
PRUCOL, as used by the New York Court of Appeals and the Social Services Law,
ought to have a single, well-defined nmeaning, the two agencies that adm nister
benefits to inmigrants who are PRUCOL have adopted disparate and, in part,
conflicting interpretations of what that termneans. (See Tr. 712:12-13)
(“different state agencies have different interpretati ons of PRUCOL")

B. Failure to Train

A municipality may be held liable for failing to train and adequately supervise its
enployees. In City of Canton v. Harris, 489 U S. 378 (1989), the Suprenme Court ad-
dressed the scope of rmunicipal liability for failure to train or supervise. There
the Court held:

It may seemcontrary to common sense to assert that a municipality will actually
have a policy of not taking reasonable steps to train its enployees. But it nmay hap-
pen that in light of the duties assigned to specific officers or enployees the need
for nore or different training is so obvious, and the inadequacy so likely to result
in the violation of constitutional rights, that the policymakers of the city can
reasonably be said to have been deliberately indifferent to the need. In that event,
the failure to provide proper training may fairly be said to represent a policy for
which the city is responsible, and for which the city may be held liable if it actu-
ally causes injury.

489 U.S. at 390. Elaborating on this |language in Walker v. City of New York, 974
F.2d 293 (2d Cir. 1992), the Second Circuit set forth three elenents that nust be
established to sustain an allegation of failure to adequately train and supervise
muni ci pal enpl oyees:

From t hese exanpl es, we discern three requirenments that nust be met before a muni-
cipality's failure to train or supervise constitutes deliberate indifference to the
constitutional rights of citizens. First, the plaintiff nust show that a policymaker
knows “to a nmoral certainty” that her enployees will confront a given situation. 1d.
Thus, a policynmaker does not exhibit deliberate indifference by failing to train em
pl oyees for rare or unforeseen events.

Second, the plaintiff nust show that the situation either presents the enployee with
a difficult choice of the sort that training or supervision will make less difficult
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or that there is a history of enployees m shandling the situation...
Finally, the plaintiff nust show that the wong choice by the city enpl oyee will
frequently cause the deprivation of a citizen's constitutional rights ....

Wal ker, 974 F.2d at 297-98.

A cl ai mof inadequate training and supervision under § 1983 does not require a show
ing of “ill will” or bad notive by the defendant. As described by the Second Circuit
in Wal ker, the test is an objective one. Plaintiffs established at trial that they
neet the criteria set forth in Wl ker.

1. The Gty knows to a noral certainty that inmmgrants who are class nmenbers in this
case will apply for public benefits.

The City knows to a noral certainty that significant nunbers of immgrants who are
menbers of the proposed class in this case will apply for public benefits at Job
Centers. Ms. Ganju testified that she al one represented 50 to 60 battered inm grant
clients applying to HRA for public benefits during her 28 nonths at Sanctuary for
Fam lies (Tr. 474:16-475:2), and many additional cases were di scussed by other wt-
nesses at trial. While the exact nunber of cases is known only to the defendants,

t he nunbers are obviously significant.

Furthernore, the Court invited the defendants to introduce evidence at trial of the
total nunber of such cases, and indeed said that it was assum ng the defendants
woul d do so. (Tr. 467:10-14.) Yet, although the information is solely within their
control, the defendants have never suggested, nuch |ess proffered, any evidence in-
di cating that the nunber of cases is snall or insignificant.

2. Eligibility decisions regarding class nenbers in this case present City enpl oyees
with difficult choices of the sort that training and supervision will make |less dif-
ficult.

Eligibility decisions regarding i mmgrant class nmenbers in this case present City
enpl oyees with difficult decisions of the sort that training and supervision wll
make less difficult. Ms. Shepard acknow edged this in response to questions by the
Court regarding the POS computer system which is supposed to guide workers through
what is otherwise a very conplex situation and | ead themto correct decisions re-
garding eligibility:

THE COURT: ... This system as | understand it, this POS system is supposed to op-
erate so that if someone conmes into a job center seeking either benefits they don't
previously have or enhanced benefits or anything to do with benefits, the person
there who is on the recipient end starts entering - starts making use of this com
puter programring to take themthrough what is otherwi se a very conplicated situ-
ation to make sure that the person is eligible or to determine if a person is not
eligible. Do | have that part right?

THE W TNESS: VYes.

(Tr. 761:19-762:4) (enphasis added). The POS conputer systemis designed with the
i dea that decisions regarding eligibility for public benefits - even those not in-
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volving alien eligibility - are inherently conplex. The conplex statutory schene
governing inmgrant eligibility for benefits nmakes that all the nore true with re-
gard to alien eligibility decisions.

HRA itself recognizes that a regular reginme of training is essential to ensure that
wor kers nake correct eligibility decisions. M. Welan testified that HRA attenpts
to i mpl ement such training on a nonthly basis using a “train-the-trainer” nethodo-
logy. (Tr. 1194:6-1195:18.) The issue here is not whether such trainings are inport-
ant and shoul d be conducted; that is conceded. |Indeed, HRA has established an Ofice
of Training under M. Wielan's jurisdiction. (Tr. 1186:21-22.) Instead, the question
i s whether the trainings HRA conducted were accurate, conprehensive, and suffi-
ciently frequent to ensure that workers are properly trained and supervised. As we
denonstrate bel ow, the evidence shows they are not.

3. City enployees have a history of mishandling decisions regarding the eligibility
of inmm grant class nenbers in this case.

As the preceding di scussion has denonstrated, overwhel ming evi dence denonstrated
that City enpl oyees have a history of nishandling decisions regarding the eligibil-
ity of inmgrant class nenbers in this case. (See FOF Y 291, 318, 342-355.) Re-
peat ed, conmon errors by City workers, causing erroneous eligibility determ nations,
are directly attributable to flawed training materials prepared by the defendants.
As was denonstrated earlier, the [ ack of awareness by HRA caseworkers of the eligib-
ility of inmigrants in the 1-130 group and of PRUCOL imrigrants is attributable in
part to defective training materials used by the Gty to train those workers as wel
as to corresponding defects in the POS conputer systemthat they utilize on a daily
basis. (See pp. 4-8 supra.)

O her evidence denobnstrated that workers who needed additional training in the area
of immgrant eligibility for public benefits were not receiving it. For exanpl e,
Josephine Pierre, a supervisor in the Linden Job Center who worked for the Center
Director, testified that she could not remenber the last tinme she attended a train-
ing regarding the eligibility of asylumapplicants (Tr. 1130:19-25). Until she at-
tended a training shortly before she testified, Ms. Pierre could not recall attend-
ing any trainings regarding immigrant eligibility for benefits for at |east three
years. (Tr. 1131:1-16.)

Li kewi se, when the O fice of Immgrant and Refugee Affairs reached out in an e-nmail
to senior State and City officials and indicated that “centers/workers need nore
speci fic guidance on PRUCOL eligibility,” and that “[w] e have been unable to find
any policy guidance on the required docunmentation to establish PRUCOL" (City EX.
MV, it was evident that workers at job centers were not receiving sufficient train-
ing on that inportant topic.

In short, the evidence denonstrates not only a history of errors, but a history of
errors that flowed fromeither inadequate training or the use of faulty training nma-
terials, and that was reinforced by simlar flaws in the Cty's conputer system

4. Erroneous decisions by City enployees frequently cause the |oss of public bene-

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



2006 W. 1444044 (S.D.N.Y.) Page 24
(Cite as: 2006 W. 1444044)

fits to which inmigrant class nmenbers are eligible.

Plaintiffs al so denponstrated that erroneous decisions by City workers frequently
cause inmgrant class nenbers to |ose public benefits to which they are legally en-
titled. The record is replete with exanples of benefits being denied erroneously or
di scontinued. (See FOF |1 291-318, 342-355, 356-361.) Even when decisions were |ater
rectified - for exanple, after fair hearings, or as the result of persistent and ex-
tended advocacy by advocates like Ms. Ganju - benefits were still lost for signific-
ant periods of tine, causing severe and irreparable injury. In response to question-
ing by the Court, Ms. Ganju testified that the duration of delays in the receipt of
benefits varied greatly, but she indicated that in sonme cases the del ays coul d
amount to months in duration. (Tr. 477:22-478:13.)

5. The City was on notice of the need for additional training.

The City had anple notice of the need for additional training regarding inmngrant
eligibility issues. (See FOF Y 390-405.) In July 2004, Ms. Ganju and ot her advoc-
ates attended a neeting with HRA's Deputy Comm ssioner for Donestic Violence Ener-
gency Services, Cecile Noel. During that neeting, M. Ganju discussed her belief
that additional training of “ADVENT prograni workers was necessary on issues of im
mgrant eligibility for benefits. (Tr. 479:10-20.) The ADVENT program consists of
units within job centers that deal exclusively with donestic violence victins. (Tr.
479:1-4.) Al though ADVENT workers are not involved in “initial applications,” they
are involved at subsequent stages after the initial application has been conpl eted.
(Tr. 512:1-5.) At that neeting, Ms. Ganju expressed her belief that ADVENT workers
“did not know the alien eligibility rules,” and that it was inportant that they do
SO0 because they were dealing with battered qualified inmgrants frequently. (Tr.
479:16- 20, 482:21-483:1.) She also presented Ms. Noel with a letter requesting addi -
tional and conprehensive training for ADVENT staff on battered inmigrant eligibility
for public benefits (PI. Ex. 778), and sent a copy of that letter to Elaine Wtty,
Director of HRA's O fice of Immigrant and Refugee Affairs. (Tr. 512:13-16.) In Cc-
t ober 2004, Ms. Ganju followed up on her initial conversation and provided training
materials to Ms. Noel and Ms. Wtty on inmigrant eligibility issues. (Tr. 483:5-18.)

In conclusion, all the elenents of a claimfor inadequate training and supervision
agai nst the City defendant have been established here.

PO NT 11

LIABILITY UNDER 42 U.S.C. § 1983 HAS BEEN ESTABLI SHED AGAI NST THE STATE DEFENDANTS

A. Evidence Received Against the City Defendant |s Adnmi ssible Against the State De-
f endant .

Al'l evidence received against the City defendant as an adm ssion by a party opponent
i s admi ssible against the State defendants under Fed. R Evid. 801(d)(2)(D). Rule
801(d)(2)(D) provides that a statement is not hearsay if it is offered against a
party and is “a statenent by the party's agent or servant concerning a matter within
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t he scope of the agency or enploynent, made during the existence of the rel ation-
ship.” “A sufficient foundation to support the introduction of vicarious admn ssions
therefore requires only that a party establish (1) the existence of the agency rela-
tionship, (2) that the statenment was nade during the course of the relationship, and
(3) that it relates to a matter within the scope of the agency.” Pappas v. Mddle
Earth Condo. Ass'n, 963 F.2d 534, 537 (2d Cr. 1992). “The authority granted in the
agency relationship need not include authority to make damagi ng statenents, but
sinply the authority to take action about which the statenents relate.” Id. at 538.

As a matter of law and fact, HRA serves as the agent of State OITDA with regard to
the food stanmp and public assistance prograns, and the agent of State DOH with re-
gard to the Medicaid program Section 65(3) of the Social Services Law provides:
“The county conm ssioner shall act as the agent of the departnent in all matters re-
| ating to assistance and care adm ni stered or authorized[E%lb?e town public welfare
officers.” N.Y. Soc. Serv. Law § 65(3) (enphasis added). Construing this |an-
guage in Beaudoin v. Toia, 45 N.Y.2d 343, 408 N.Y.S.2d 417 (1978), the New York
Court of Appeals nmade this agency relationship crystal clear

FN10. The term “departnment” is defined in N.Y. Soc. Serv. Law 8§ 2(1):
“Departnment nmeans the state department of social services, provided however
that for purposes of titles eleven ... of article five of this chapter

[ Medi cai d], departnent neans the state departnent of health....” The
“department of social services” has since been renaned the Ofice of Tenporary
and Disability Assistance, 1997 Laws of N. Y. ch. 436, § 122(f).

In New York State, the social services programis a State program admni nistered

t hrough the 58 | ocal social services districts under the general supervision of the
State Departnent of Social Services and the State Conmm ssioner of Social Services.
(NY Const, art XVIl, § 1; Social Services Law, 88 17, 20, 34.) The county comm s-
sioners are denoninated by statute “agents” of the State department (Social Services

Law, 8§ 65, subd 3) .... [T]he local conmissioners act on behalf of and as agents for
the State. Each is a part of and the local armof the single State administrative
agency . ...

I nasmuch as the | ocal conmissioners are agents of the State departnent they nay not
substitute their interpretations of the regulations of the State departnent for
those of the State department or the State conmissioner (Matter of Samuels v Berger
55 AD2d 913: Matter of Bonfanti v Kirby, 54 AD2d 714; Matter of Barbaro v Wnman, 32
AD2d 647). To recognize any such right woul d be to underm ne the supervisory author-
ity of the State conmi ssioner and to invite admnistrative chaos.

Beaudoin, 45 N Y.2d at 347-48, 408 N.Y.S.2d at 419.

In addition to their statutory role as “agents” under state |law, the |ocal districts
serve as agents under federal lawwith regard to the federal food stanp and federa
Medi cai d prograns. The Food Stanp and Medicaid Acts both require participating
states to designate a single state agency to be responsi ble for adninistering and
supervising the programs. 7 U.S. C._8 2012(n) (food stanps); 42 U S.C. § 1396a(a)(5),
42 CF. R 8§ 431.10 (Medicaid). As Judge Pauley found |ast year in Reynolds v. G -
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uliani, 2005 U.S. Dist. LEXIS 2743, at *61-62 (S.D.N. Y. Feb. 14, 2005), these feder-
al mandates require HRA to serve as the State's agent for purposes of the Medicaid
and food stanp prograns:

For administration of these public welfare prograns, |ocal social services dis-
tricts, including the City of New York, are considered “agents of the state.” See
Reynolds 111, 118 F. Supp. 2d at 386. The Food Stanp Act expressly defines the term
“State agency” as “the agency of State governnent, including the lIocal offices

t hereof, which has the responsibility for the administration of the federally aided
publ i c assistance prograns within such State ....” 7 U S.C._ 8§ 2012(n). Simlarly,
states bear the ultimate responsibility for supervising conpliance with the Medicaid
Act and state cash assistance programs. See Hillburn v. Maher, 795 F.2d 252, 260 (2d
Cr. 1986) (“single State agency” required to administer Medicaid to avoid | ack of
accountability); Beaudoin, 45 N.Y.2d at 347-48 (“In the adm nistration of public as-
si stance funds, whether they conme from Federal, State or |ocal sources... the loca
conmi ssions act on behalf of and as agents for the State.”).

Accordingly, HRA is the agent of State OTDA (and, for the Medicaid program State
DOH) for purposes of Rule 801(d)(2)(D). Since there is no doubt that any statenents
by HRA pertaining to this case were nade during the course of the agency rel ation-
ship, and relate to matters within the scope of that agency, these statenents are
adm ssi bl e agai nst the State agenci es.

Finally, at trial, the State and City defendants conceded the existence of this
agency rel ationship. For exanple, when counsel for the State asserted that only the
Cty, and not the State, nakes determ nations of eligibility for public assistance
unl ess the matter is brought to a fair hearing (Tr. 1371:12-21), the follow ng col -

| oquy ensued:

THE COURT: | see. So in other words, the state has delegated to the city as its
agents this inmportant function.

MR, KRAFT: That's right. It's exactly how the social services lawis laid out.

THE COURT: You are naking a very good case for M. Rosenberg's last argunment. But in
any event, for the nmonent the question will be limted to the city.

(Tr. 1371:22-1372:3.)

Li kewi se, counsel for the City asked M. Dichian

Q [Dloes HRA have the authority to issue policy directives and bulletins without

t he approval of OTDA?

A. No.

Q And if OIDA sets the paraneters for inclusion within a specific class of persons
entitled to benefits, does HRA have the authority to expand that category?

A. No.

(Tr. 728:7-13.) HRA's authority is limted in this fashion because, by statute, HRA
serves as the agent of the State

For all these reasons, adm ssions by HRA personnel received in evidence against the
City are admi ssible against State OTDA (with regard to public assistance and food
stanps) and against State DOH (with regard to Medicaid) as well
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B. The State Defendants' Liability for Violations of Federal Law Has Been Est ab-
I i shed.

The State's liability in this action has been denonstrated for two i ndependent reas-
ons. First, as a factual matter, the State either caused or contributed to the cause
of many of the violations conmtted by the Gty defendants' enployees. Second, as a
legal matter, the State is jointly responsible with the City defendant for the
City's violation of federal I|aw

1. The State caused or contributed to the cause of violations.

The plaintiffs denonstrated that the State caused or contributed to the cause of
federal violations by the City defendant in the followi ng seven respects. The first
four categories involve issues on which further relief fromthis Court is necessary.
The last three categories involve issues that were rectified by the State in re-
sponse to this Court's order of February 16, 2006. Although no further relief is
needed regarding those last three itens, nention is nade of them here to nake cl ear
that the Court's order of February 16 on these aspects of relief was fully warran-

t ed.

a. Single date field for Alien/Ctizenship Indicator

As noted previously, see Point | supra, the W/S conputer system has a single date
field for recording the date on which an i migrant entered the country or becane a
qualified alien. Until changes ordered by this Court are inplenmented, information
entered into that field can be erased when a subsequent rel evant event occurs (such
as when the inmgrant obtains a green card), and a new date is entered in that
field. This problem which M. Spielnman conceded caused t he wongful denial of bene-
fits (Tr. 1334:20-22.), will be partially rectified by an edit that will prevent a
|ater date fromoverwiting an earlier date. Wile an inprovenment, this change does
not fully solve the problem See Point 11l infra.

b. Opening cases for imigrants directly in W8S

A case nmust have two suffixes if one person in the famly is eligible for State pub-
lic benefits and another is eligible for federal public benefits. (Tr.

791: 20-792: 10, 856:25-857:3.) Two suffix cases cannot be opened in POS and nust be
opened in W&, (Tr. 792:14-16.)

Evi dence presented at trial established that the design of the WVB conmputer system
nmakes it difficult to open a case directly for an alien in WV general |y, but par-
ticularly difficult if a case is multi-suffix. (See FOF 1 225-245.) The[ERﬁEiem
lies in certain rules built into WS, known as “edits” and “cross-edits” t hat
are designed to ensure the conpatibility and integrity of data in various fields. In
order to open a case successfully for an immgrant, the alien status or ACl indicat-
or (elenent 382), alien nunber (elenent 381), and date of entry (el enent 389) nust
be conpatible with several data elenents related to whet her soneone was eligible for
state or federal benefits (elenments 307, 325, 376, 377, and 343). (Tr.

1364: 19-1365:24.) Most of the plaintiffs' and declarants' cases errored out in WB
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because of errors related to these cross-edits. (Tr. 1370:7-14, 1376:19-1377:1.)

FN11. An “edit” is arule requiring that data entered into a data elenent in
WVS nmust conformto a value that WWS recogni zes. If a case fails an edit in
WVS, then it errors out. (Tr. 846:6-847:11.) A “cross-edit” is a rule requir-
ing that data entered into a data element in WWVB nust be conpatible with in-
formation entered in other data elenments in WVS. If data in one data el ement
is not conpatible with data in another, the case will error out and will not
process successfully. (Tr. 1364:1-15, 809:11-20, 849:3-9.)

These problens are acute when a famly nmenber seeking addition to an existing case
is eligible for state benefits has a case in a rejected (“RJ”) status and the house-
hol d nenber with an active case is receiving federal benefits. In that situation -
whi ch applied to, and caused errors in, a nunber of the plaintiffs' cases (Tr.
1377:7-13) - the steps that nust be taken to open such a nulti-suffix case in W&
are very conpl ex and nust be taken over a series of days. (Tr. 796:16-22,
1343:18-20; FOF 11 234-237.)

FN12. On the first day, the worker rmust change the entire famly to Safety Net
Assi stance. On the second day, the worker must put the inmmigrants into apply-
ing (or AP) status. Then the worker nust activate the lines. Finally, the

wor ker nust split the suffix into two so that those famly nmenbers eligible
for federal public benefits are on a separate line fromthose eligible for
state public benefits. (Tr. 1354:18-1356:6.) If a worker attenpts to add such
persons to a case through POS, the case will error out. POS does not, however,
pronmpt workers to informthemthat the case nust be processed through WHE.
(Tr. 1359:16-1360: 18; see also Tr. 1094:3-19.)

The root of the problem- and the basis for the relief plaintiffs are seeking on
this score, see Point Ill infrais that instructional materials and training on
these matters are inadequate. (See FOF Y 238-243.) This full process for opening
such cases is not explained in State OIDA's Authorization of G ants Manual (State
Exhibit QQ. (Tr. 1356:9-12, 880:25-881:4; see also Tr. 1346:24-1347: 1.) Indeed,
there is no exanple in the Authorization of Grants Manual regarding howto open a
multi-suffix case involving a famly with immgrants. (Tr. 877:8-12.) HRA workers
do not receive training on when a case needs to have two suffixes (Tr. 1097:1-6.),
and State OIDA does not provide trainings to HRA enpl oyees on how to open nulti-
suffix cases. (Tr. 883:21-884:13.) Even sone “error correction specialists” do not
know how to open cases of this type. (Tr. 1095:10-18.)

Al t hough multi-suffix errors nay eventually be corrected, they cause significant
delays in clients receiving benefits for which they are eligible. Even after the de-
fendants represented to the Court that benefits would be provided to the naned
plaintiffs, some of their cases continued to error out multiple tinmes. (Pl. Exs. 30A
at 2, 30B, 30C.) In the case of Ms. Ganju's client, S.M, the case errored out no
fewer than six or seven tinmes before it was finally opened. (Tr. 403:22-404:5.)

c. Social Security numbers for inmigrants applying for federal benefits
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As noted previously, the City provides a flawed letter to immgrants to use in ap-
plying for a Social Security nunber. That letter is on a formprescribed by the
State. In Point Ill infra, the plaintiffs seek relief against State OIDA regarding
this problemto the extent that it results in the denial of federal benefits.

d. Flawed State training materials

State training materials are seriously flawed. (See FOF 1 253-243.) A nunber of
flawed State training naterials have al ready been noted. For exanple, the training
materials prepared for State OTDA by Rockefeller College in 2004 are rife with er-
rors concerning the eligibility of immgrants for public assistance. (Pl. Ex. 536.)
In the list of inmgrants who nmay be eligible for federal public assistance, federa
food stanps, and federal Medicaid, battered qualified aliens are not even on the
list. (PI. Ex. 536 at MKBO1355-57.) In the description of who nay be eligible for
Saf ety Net Assistance, PRUCOL imm grants are not even nentioned. (ld. at MKB01357.)

The Rockefeller College training materials prepared i n Novenber 2005 on food stanp
eligibility (Pl. Ex. 677), discussed at sone length during M. Ptak's exani nation at
trial (Tr. 1152:10-1162:12), are also grievously flawed. Those materials are the
State's nmost recent final set of training materials on food stanp eligibility (Tr.
1154: 1-4), and were used as recently as Novenber and Decenber 2005 to train HRA
workers. (Tr. 1154:5-13.) They conpletely onit any nmention of battered qualified
aliens fromthe list of inmmigrants who are eligible for federal food stanmps. (Pl

Ex. 677 at MKB- OTDA 10437; see Tr. 1156:15-1158:18.) Moreover, they are seriously
flawed in nmany other ways as well (Tr. 1160:7-1162:12), denobnstrating a stunning
lack of attention to detail and accuracy. Indeed, M. Ptak adnitted that the train-
ing materials he had attached to his own affidavit did not include nention of any of
the categories of inmgrants whose eligibility for food stanp benefits was restored
by the Food Stanp Reauthorization Act of 2002, Title IV of Public Law 107-171, which
he discussed in paragraph six of his affidavit. (Tr. 1174:20-1178:4.)

e. Alien numbers

Sone battered qualified inmmgrants do not have an Alien nunber. (Tr. 1389:13-14,
863: 15-864: 15, 866:15-867:2.) Nonetheless, until this Court ordered that corrective
action be taken concerning this problem W/ and POS required the entry of an Alien
nunber in order to open a case for a battered qualified immgrant. (Tr. 1389:9-12.)
If an Alien nunber was not entered, the case would error out. (Tr. 865:4-11; see

al so FOF 1 246-252.)

A nunber of battered qualified inmgrant cases either could not be opened or
“errored out” because of this problem For exanple, in January 2006, one of the
plaintiffs' or declarants' cases errored out because that individual did not have an
Al'ien nunber. (Tr. 868:11-25, 871:2-10.) Additionally, two of Ms. Ganju's clients
were denied public benefits, or had their receipt of public benefits del ayed, be-
cause they did not have an Alien nunber or because the nunmber coul d not be I ocated.
(Tr. 472:9-474:15.) In the case of R K, this caused a delay in the receipt of bene-
fits of one nmonth. (Tr. 473:20-474:10.)
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Corrections to WV regarding Alien nunmbers were not made until March 2006, in re-
sponse to this Court's order of February 16, 2006. (Tr. 865:12-16, 1389:9-12.)

f. State Alien Eligibility Desk Ald and State Policy Menoranda

Until the fall of 2004, the State alien eligibility desk aid (PI. Ex. 640), and
State informational naterials (Pl. Exs. 647, 648) nmade no nention of the eligibility
of the 1-130 group of immigrants. (Tr. 695:8-697:13.) The State has admitted that
the desk aid was not clear enough regarding |I-130 petitions. (Tr. 700:1-15.)

Mor eover, apart fromthe desk aid, as of the sunmer of 2004, no other State OTDA
policy statenents or training materials addressed the |-130 group of inmgrants.
(Tr. 702:8-11.) Even after nention of this group was added, see Pl. Ex. 640 at MKB-
OTDA 10535, it was done in a very misleading and i nconpl ete manner. (See FOF 11
337-341.) The applicable row of the chart that addresses battered inmgrants refers
only to immgrants who obtain a prinma facie notice (which does not apply to the I-
130 group). Not until the end of trial did the State i ssue a new desk ai d nmaki ng
corrections in this respect. (See FOF  341.)

g. Inadequate and nisleading State CNS Notices

A substantial amunt of evidence was received regarding Cient Notice System (CNS)

notices that are inaccurate, inconplete, or m sleading because they fail to include
any reference to battered qualified immgrants. (E g., see Pl. Ex. 882; 1164, ninth
unnunber ed page (notice to Natasha Dmitro); Tr. 703:3-704:10, 1167:3-11687; FOF 11

380-386.) In response to this Court's order, this problem appears to have been rec-
tified. (State Ex. UU.)

2. The State is jointly responsible for the City's systemic violations of federa
I aw.

Because the State caused, or contributed to the cause of, nunmerous systenic viola-

tions of federal law by the Gty defendant, injunctive relief against the State un-
der 42 U.S.C. § 1983 is fully warranted. Accordingly, this Court need not reach the
guesti on whether the State would al so be liable for such systenic violations by the
Cty under § 1983 even if the State were not, in fact, responsible for causing the

problemin whole or in part.

That said, the lawis clear that the State is jointly liable with the Cty, as a
matter of law, for the City's systemc violations of the federal food stanp and fed-
eral Medicaid Acts, regardl ess of whether the State factually caused or contri buted
to those violations. As noted earlier, the federal Food Stanmp and Medicaid Acts im
pose on the State the responsibility for admnistering and supervising the prograns.
7 US C 8§ 2012(n); 42 U S . C. § 1396a(a)(5). Although the State may del egate those
responsibilities to its agents, the |ocal social services districts, ultimte re-
sponsibility for adm nistration of the programrests on the shoulders of the State.
See Reynolds v. Guliani, 118 F. Supp. 2d 352, 385-86 (S.D N.Y. 2000).

Judge Koeltl's discussion of the State's liability under these provisions in Dajour
B. v. Gty of New York, 2001 U S. Dist. LEXIS 10251 (S.D.N. Y. July 23, 2001), is
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fully applicable here. As Judge Koeltl held:

DOH next argues it is not liable for the City's alleged deficiencies in providing
EPSDT services. DOH essentially asserts that its delegation of the administration of
the state's Medicaid plan to the |ocal social services districts, including the
City's HRA, relieves it of its responsibility to ensure that the EPSDT provisions of
the Medicaid Act are enforced. This argument is without merit. Wiile a participating
state nay del egate certain adm nistrative responsibilities to political subdivi-
sions, including the adm nistration of EPSDT services, Congress has placed the ulti-
mate responsibility to adm nister the Medicaid Act on the State, and that duty is
non-del egable. See 42 U.S.C. § 1396(a); Reynolds 11, 118 F. Supp. 2d at 385-86
(concluding that a state that chooses to del egate adninistration of the Medicaid
programretains duty to ensure conpliance with the Medicaid Act's requirenents); cf.
Robertson v. Jackson, 972 F.2d 529, 533 (9th Cir. 1992) (holding state responsible
for ensuring |ocal agencies conpliance with the Food Stanp Act where the state chose
to del egate adninistrative responsibilities of its food stanp programto |ocal agen-
cies); Wods v. United States, 724 F.2d 1444, 1447 (9th Cir. 1984) (“Wile the state
may choose to del egate some administrative responsibilities, the ultimte responsib-
ility for operation of the food stanp plan remain[s] with the state.”) (quotation
omtted). Thus, although 42 U.S.C. § 1396a(a)(5) does not provide the plaintiffs
with an enforceable right under Section 1983, the DOH, as the agency responsible for
New York State's Medicaid programis accountable for violations of the substantive
EPSDT provi sions, which do create enforceable rights

2001 U. S. Dist. LEXIS 10251, at *42-43.

During the oral argunent on February 2, 2006, the Court was well-aware of Judge
Koeltl's holding in Dajour B., and asked counsel for the State to address how, if at
all, Dajour B. could be distinguished. (Tr. of Oal Arg., February 2, 2006, at 27.)
At that time, M. Kraft sought to limt the reasoning of Dajour to cases in which

i ndi vidual problems could not be addressed in fair hearings. (Id. at 27-28.) This
distinction lacks nmerit. Apart fromthe fact that other courts have reached the sane
concl usi on even when issues could be raised in fair hearings, e.g., Reynolds v. G -
uliani, supra, the distinction nisses a critical point.

The issues in this case are actionable under § 1983 precisely because they involve
systemc violations. Systemic violations cannot, by definition, be cured in indi-

vi dual fair hearings. Consider, for exanple, the design flaws in the POS computer
systemthat made it difficult or inpossible for HRA workers to open cases for
battered qualified inmgrants. No State Administrative Law Judge (ALJ) could do nore
than order that benefits be provided or restored to a particular appellant affected
by that problem Certainly an ALJ could not, in the context of a single fair hear-
ing, order the City to redesign its computer system And even if such an extraordin-
ary order were ever issued by an ALJ, the City would certainly refuse to conply with
it because it ordered relief beyond the circunstances of the individual client whose
case was heard in the fair hearing.

In short, the essence of the State's position here is that it has no | egal respons-
ibility to take steps to rectify any system c violations of the federal Food Stanp

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1396&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000449751&ReferencePosition=385
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000449751&ReferencePosition=385
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992129132&ReferencePosition=533
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992129132&ReferencePosition=533
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984106110&ReferencePosition=1447
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984106110&ReferencePosition=1447
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1396A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L

2006 W. 1444044 (S.D.N.Y.) Page 32
(Cite as: 2006 W. 1444044)

and Medicaid Acts. Its ALJs may not order such corrections; and - the State clains -
no court may hold the State responsible for such violations either. This is an ex-
traordinary legal position with no support in the food stanp or Medicaid Acts or in
the case law. Those statutes nmake the State the single agency responsible for adm n-
istration of the systemic aspects of the benefit prograns. The State's position, in
contrast, would absolve the State of any such responsibility. This position is
whol |y without nerit and nust be rejected.

PO NT 111

THE COURT SHOULD ORDER ADDI TI ONAL | NJUNCTI VE RELI EF AGAI NST THE CI TY AND STATE DE-
FENDANTS.

A. Additional Relief Warranted Agai nst the State Defendants

For the reasons set forth in Points | and Il of this brief, the evidence denpn-
strates that the follow ng additional relief should be ordered against the State de-
f endant s:

1. Adequately correct the single-date problemin W5

As di scussed in Point 1(A)(3) supra, the fact that WV has only one date field re-

lated to alien status results in the unlawful denial of food stanps to |awful per-

manent residents who have been green card holders for |less than five years but who

have been in a qualified status for five or nore years. To prevent these erroneous

denials, State OIDA should be ordered to add a second date field to WV5 and provide
proper instructions on which dates should be entered into those fields.

2. Training and inproved instructions regarding nulti-suffix cases

For reasons explained earlier, instructional materials and training on how to open
mul ti-suffix cases for immigrants are grossly inadequate. The State should be
ordered to prepare clear and conprehensive instructions on howto enter such cases
into WV for all the categories of inmgrants affected by this litigation. (See 1
33-35 supra.)

3. Social Security numbers for applicants for federal benefits

The State should be ordered to revise 02 INF 40 (Pl. Ex. 631) so that it correctly
states the current practice of the SSAwith regard to the issuance of non-work So-
cial Security nunbers for immgrants applying for public benefits. The letter
provided to those who do not have Social Security nunbers but are otherw se eligible
for federal benefits should be revised to nake clear that the local social services
di strict nust designate the federal benefits program if any, for which the inmg-
rant is applying for benefits, and the provision of federal law that requires a So-
cial Security nunber in order to receive those benefits. (See {1 8-11 supra.)

4. Training materials regarding federal Medicaid and food stanps
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The State should be ordered to revise all State training materials, including those
prepared and used by contractors, so that they accurately and conprehensively recite
the immigrant eligibility rules for federal Medicaid and federal food stanps.

B. Additional relief warranted against the Cty defendant

For the reasons set forth in Point | of this brief, the evidence denpnstrates that
the follow ng additional relief should be ordered against the Cty defendant:

1. Social Security nunber requirenents

The Court should direct the City to issue a correct and conprehensive policy direct-
ive or bulletin regarding when Social Security nunbers are, and are not, required
for federal and State public benefits prograns for all categories of inmmgrants af-
fected by this case. This issuance nust include a sanple letter that conplies with
SSA's requirements. Upon issuance, the City should conduct trainings for all staff
who are involved in determning or reviewsing the eligibility of inmgrants for food
stanps, Medicaid, and public assistance at Job Centers, including the new inmm grant
iaisons; all supervisory personnel in the Center Director and Regi onal Manager of -
fices; ADVENT staff; fair hearing conpliance workers; and all other personnel who
are involved in accepting, denying, or discontinuing public benefits.

2. Eligibility for benefits of battered qualified i mmgrants and persons who are
PRUCCL i nmigrants

The Court should direct the City to correct all policy directives that relate to im
mgrant eligibility for benefits and that omit reference to the eligibility of the
[-130 group of inmigrants (such as 03-65-ELI, which is Pl. Ex. 507)). (See FOF 11
264-290.) The Court should also direct the City to issue a policy directive or bul-
letin on PRUCOL eligibility for benefits, which should include a clear description
of PRUCOL eligibility for both public assistance and Medicaid and the differences,

i f any, between them Upon issuance, the Gty should conduct trainings for all staff
who are involved in determining or reviening the eligibility of battered qualified

i mmigrants and PRUCCL immigrants for Medicaid, public assistance, and/or food stanps
at job centers, as described above. (See FOF Y 327-341.) A separate training should
be conducted for frontline workers designed to ensure that they correctly recognize
a client who may be a battered qualified imm grant or a PRUCCOL inmigrant, and nmeke a
proper referral to the immigrant l|iaison. (See FOF Y 342-355.)

3. Geen card hol ders who have had their green cards for less than five years

As was evident with the case of Galina Rybal ko, see Point IV infra, there can be
substantial confusion over the eligibility of green card hol ders who have had their
green cards for less than five years. In particular, as occurred in the case of M.
Rybal ko, questions arise concerning how to determnmine the nunber of years of Quali-
fied Alien status. To ensure that eligibility decisions in these cases are nade by
properly trai ned workers, the Court should direct the Gty to include such cases
anmong those that are referred to the inmgrant |iaisons. The |iaisons should receive
training regardi ng the so-called Rybal ko i ssue (how to determ ne the nunber of years

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



2006 W. 1444044 (S.D.N.Y.) Page 34
(Cite as: 2006 W. 1444044)

of Qualified Alien status). In the alternative, the Court should direct the City to
conduct trainings for all front-line eligibility workers and supervisor staff re-
garding the eligibility of imrigrants in this category and the nunber of years of
qgqualified status they have accrued.

The Court should also direct the City to train its workers to know which dates nust
be entered into the conputer systens in order to determne eligibility for food
stanps (the date qualified status is achieved) and in order to determine eligibility
for federal Medicaid and federally-funded public assistance (date of entry into the
country).

4. Training on opening cases on aliens in W8S

The Court should direct the City, in coordination with the State, to conduct train-
ings on how to open cases for aliens directly in WS, focusing particularly on

mul ti-suffix cases. This training should be for all staff who are involved in open-
i ng such cases for battered qualified inmgrants for Medicaid, public assistance,
and/ or food stanps at job centers.

5. Issuance of notices

The Court should direct the City to issue a policy directive or bulletin regarding
the issuance of a notice of acceptance or denial to households (a) when an i mi grant
househol d applies for public benefits and the case is accepted for the citizen chil-
dren and denied for inmm grant household nenbers; and (b) when a request to add im

m grant househol d nenbers to the existing public benefits case of a citizen child is
deni ed. Upon issuance, the Gty should conduct training for all staff who are in-
vol ved in issuing such notices.

6. Cases not handl ed by immgrant |iaisons

The testinony of M. Whel an was rather uncl ear regarding how many and what types of
cases the immgrant |iaisons wuld handle. (E g., Tr. 1232:15-1233:2.) This was par-
ticularly so with regard to cases involving battered qualified immgrants and PRUCOL
i mm grants outside of the context of initial eligibility, including cases (a) com ng
up for recertification, (b) involving a proposed adverse action to be taken rel ated
to immgration status or a Social Security or Alien nunber issue, and (c) involving
fair hearing conpliance related to inmm gration status or a Social Security nunber or
Al'i en nunber issue.

The plaintiffs believe it would be preferable if the inmgrant |iaison staff were to
handl e all cases in categories (a), (b), and (c). However, caseload limtations may
nmake t hat proposal inpractical at this tinme. Therefore, the Court should order that
if, and to the extent that, the Cty defendants do not refer cases in categories
(a), (b), and (c) to the inmigrant liaisons, then staff who handl e such cases wil |
be provided the sane training that inmmigrant |iaison workers receive with regard to
immgrant eligibility for benefits.

7. PGS revisions
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The record is sonewhat uncl ear concerning precisely what changes to POS will be made
in the upcom ng POS release. In the upcomi ng rel ease, POS should add a category for
battered qualified inmigrants in the initial menu. PCS should elimnmnate any question
that requires a worker to answer “yes” to whether such an inmmigrant has a “prim
facie” notice in order to open such a case. Revisions to PCS should include refer-
ences to docunments that render an immgrant eligible for PRUCOL for Medicaid pur-
poses (to the extent different than for public assistance). POS should al so nmake
clear that in determining five years of qualified status, periods of qualified
status accrued under different inmgration status may be added together, so that the
eligibility of clients Iike Ms. Rybalko will be handled correctly. (See Tr
1372:22-1373:15.)

PO NT 1V
PLAI NTI FFS' MOTI ON TO | NTERVENE Ms5. RYBALKO SHOULD BE GRANTED

A. Facts Concerning Ms. Rybal ko

Gal i na Rybal ko was paroled into the United States for an indefinite period in Apri
2000. (PI. Ex. 173). She therefore entered the United States as a Qualified Alien. 8
US C 8§ 1641(b)(4). A Qualified Alienis eligible for food stanps if she has
resided in the United States in a qualified status for five or nore years. 8 U.S. C
88 1612(a)(2)(L). Thus, M. Rybal ko becane eligible for federal food stanps in Apri
2005.

Ms. Rybal ko received her green card in June 2003. (Pl. Ex. 173.) She applied for
food stanps at the Coney Island Job Center in April 2005, shortly after the five-
year anniversary of the date she becane a Qualified Alien. (Tr. 323:5-9.) HRA ini-
tially denied Ms. Rybal ko's application. Later HRA granted her benefits, but then
di scontinued themafter finding they were erroneously granted. \Wen benefits were
deni ed and | ater discontinued, HRA workers at the Coney Island center repeatedly
stated that Ms. Rybalko is ineligible because she has not had her green card for
five years. (Tr. 325:20-326:17, 329:13-330:8; see also FOF 1T 64-77.)

Ms. Rybal ko requested two fair hearings challenging the denial and discontinuance of
her food stanps. In two fair hearing conpliance statements, HRA stated that Ms. Ry-
bal ko is not eligible to receive food stanps on account of her immgration status.
(Pl. Ex. 170, 172.) In one of those statenents, HRA explicitly indicates that M.
Rybal ko must have a green card for five years in order to be eligible for food
stanps. (Pl. Ex. 70.)

Even after Ms. Rybalko testified in this case, there was considerabl e confusion at
the City and State | evels regardi ng whether she had five years of qualified alien
status. (See Tr. 1217:16-20 (indicating that the Cty was waiting for a “cl earance
fromthe State” before it could report back to the plaintiffs), 1372:22-1373:15

(di scussing the nunber of years of qualified status).) As of the close of trial, M.
Rybal ko had not received the benefits she was seeking. (Tr. 1405:2-6.)

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1641&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1641&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1612&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1612&FindType=L

2006 W. 1444044 (S.D.N.Y.) Page 36
(Cite as: 2006 W. 1444044)

For purposes of the proposed findings of fact, the Court directed the parties to as-
sune Ms. Rybal ko had been intervened, and indicated that if intervention is granted,
she will be added nunc pro tunc as of March 24, 2006. The Court deemed plaintiffs
oral application to add Ms. Rybal ko as a naned plaintiff to be a nmotion for that re-
lief. (Tr. 1409:6-12.)

B. Ms. Rybalko's Mdtion to Intervene Should Be G anted.

Fed. R Civ. P. 23(d)(2) pernits class nenbers to intervene in a pending class ac-
tion. Eckert v. Equitable Life Assurance Soc'y, 227 F.R D. 60, 64 (E.D.N Y. 2005);

Di duck v. Kaszycki & Sons Contractors, 147 F.R D. 60, 62 (S.D.N.Y. 1993). In addi-
tion, Fed. R Civ. P. 24(b) authorizes pernissive intervention upon tinely applica-
tion “when an applicant's claimor defense and the nain action have a question of
law or fact in comon.” Courts are “particularly anmenable to perm ssive interven-
tion” when no additional issues are presented and when intervention would strengthen
t he adequacy of the representation. A. _Conte & H Newberg, NEWBERG ON CLASS ACTI ONS
§ 16:8., at 166-68 (2002).

In this case, Ms. Rybal ko shares a question of |law and fact with the class. The
class is comprised of “Affected Inmigrants” who are eligible for, inter alia, feder-
al food stanmps and who have either been denied those benefits or had them discontin-
ued or reduced, because of a misapplication of inmigrant eligibility rules. The term
“Affected I mmigrants” includes four groups of immgrants. The third of those groups
consi sts of “lawful permanent residents who have been in that status for |ess than
five years.” (Conplaint T 30.) Ms. Rybalko is eligible for federal food stanps; she
has had those benefits both denied and di sconti nued because of a misapplication of
imrigrant eligibility rules; and she is in the third category of Affected |Inm g-
rants. She therefore shares a question of law and fact with the class. Currently,
she is the only representative of the third category of Affected |Inmgrants.

Ms. Rybal ko's notion to intervene should be granted for several reasons. First, and
nost inmportantly, the City has proposed a plan in which inmigrant |iaisons will re-
view and act on applications for benefits by certain imrgrants. Those inmm grants

i nclude battered qualified immgrants and persons who are PRUCOL (the first, second,
and fourth groups of Affected Immigrants in the class). However, they do not include
green card holders (the third group represented by Ms. Rybal ko). (See FOF {1
409-410.) As indicated in Point Ill supra, the plaintiffs are requesting certain re-
lief regarding immigrants in Ms. Rybal ko's category, including referrals to the im
m grant |iaisons and training concerning inmmgrant eligibility. Ms. Rybal ko' s notion
to intervene should be granted so she may represent that group of immgrants for
whomthis relief is sought.

Second, even if the Court were to deny this branch of the relief plaintiffs seek

Ms. Rybal ko should be permitted to intervene because disputes nay arise in the fu-
ture regarding other inmgrants |ike her who are seeking public benefits. Indeed, if
the “Rybal ko cases” are not referred to the liaisons, then such disputes may be nore
likely to arise because of potential confusion regarding their eligibility and be-
cause their cases will not be handl ed by specialists. A class representative of
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t hose i mmi grants should be nade a party to the action in case further relief regard-
ing this group is sought.

Ms. Rybal ko's notion to intervene is tinely. Additionally, there would be no con-
ceivable prejudice to the defendants if she were nade a party to the action. Accord-
ingly, her nmotion to intervene should be granted.

PO NT V

THE PROPCSED CLASS SHOULD BE CERTI FI ED

Plaintiffs bring this action pursuant to Fed. R Cv. P. 23(a) and 23(b)(2) and

(D) (3) on behalf of thenselves and a cl ass defi ned as:

Al Affected Immgrants who are, have been, or will be eligible for state or feder-
ally funded public assistance, Medicaid, or food stanps, and who either (a) have
been or will be denied public benefits in whole or in part; (b) had or will have be-
nefits discontinued or reduced, (c) have been or will be di scouraged or prevented
from appl ying; (d) have been or will be encouraged to w thdraw an application by a
New York City job center because of a misapplication of inmgrant eligibility rules.
For purposes of the foregoing paragraph, the term“Affected I mm grants” means (1)
battered spouses and battered children of U S. citizens or |awful permanent resid-
ents who are Qualified Aliens as defined in 8 US. C. 8§ 1641(c); (2) their inm grant
children or, in the case of battered children, their inmgrant parents, provided
that they too are Qualified Aliens as defined in 8 U.S.C. § 1641(c); (3) lawful per-
manent residents who have been in that status for less than five years; and (4) per-
sons who are Permanently Residing Under Col or of Law (PRUCQL).

The standards for class certification are set forth in plaintiffs' opening nmenor-
andum of law. At the hearing, plaintiffs have proved all of the requisite el enents.

A. Plaintiffs have denonstrated numerosity.

Plaintiffs have provided direct evidence in this proceeding of the erroneous denia
and di sconti nuance of the applications of a | arge nunber of Affected |nm grants.
(See FOF 19 1-189 (discussing 24 class nenbers); Tr. 474:16-475:2 (testinmony of M.
Ganju that she represented 50 to 60 battered inmgrant clients applying to HRA for
public benefits during her 28 nmonths at Sanctuary).) This evidence denonstrates that
a large nunmber of Affected Inm grants have faced the problens alleged in the Com
plaint and that there are systemw de problens that would affect any nmenber of the
class, when viewed in |light of the commbn sense assunption that the advocates in-
volved in this case could not possibly have brought before the Court every instance
of erroneous denial that exists throughout the proposed class. It is further evid-
ent, fromthe fact that defendants have portions of their computer systens and pub-
lished policies specifically dealing with the issues of the proposed cl ass nenbers,
that the defendants thenselves consider the matters at issue to involve classes of
applicants within the Gty and not nere isolated cases. Mreover, although invited
by the Court to do so (Tr. 467:10-14), defendants never proffered any evidence to
di spute the nunerosity of the proposed cl ass.

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1641&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=8USCAS1641&FindType=L

2006 W. 1444044 (S.D.N.Y.) Page 38
(Cite as: 2006 W. 1444044)

This evidence readily satisfies the nunerosity requirenment for a class action.
B. C ass nmenbers share comon issues of |aw and fact.

Plaintiffs allege, and have subnitted extensive proof, that the alleged deprivations
on the part of defendants are wi despread and systematic. These probl ens, involving
flawed conputer systens, policies and training, broadly affect qualified inmgrants.
(See FOF 1Y 197-252 (conputer problens); 1 264-290, 331-341 (flawed policy direct-
ives); 91 253-263, 390-405 (faulty training)).

The evidence shows that all class nenbers share conmon issues of |aw and fact: de-
fendants erroneously and systenically fail to provide public benefits to nmenbers of
the class as a result of, for exanple, maintaining computer systems that wongly
omit significant categories of eligible inmigrants, failing to provide instructions
and training on the proper use of those conmputer systens to handl e issues typical of
t he menbers of the proposed class, providing policy directives and gui delines that
do not conformto applicable law, and not properly training workers charged with as-
sessing eligibility.

The conmon questions resulting fromthe systemic failures on the part of the defend-
ants which have been denpnstrated in this case are sufficient to satisfy the comon-
ality requirement. See Marisol A ex rel. Forbes v. Guliani, 126 F.3d 372, 376 (2d

Cr. 1997) (“[t]he compnality requirenent is net if plaintiffs' grievances share a

common question of law or fact.”) (enphasis added); MCoy v. Ithaca Hous. Auth., 559
F. Supp. 1351, 1355 (N.D.N. Y. 1983) (even a single commpn question establishes com

nmonal ity).

C. Nanmed plaintiffs' clains are typical of the clains of the class.

Plaintiffs have shown that the nanmed plaintiffs' clainms are typical of those of the
rest of the class because each plaintiff, like all menbers of the class, is an im
m grant eligible for public benefits who was denied or delayed in receiving those
benefits as a result of defendants' pattern and practice of msapplying the | aws
governing eligibility of inmgrants.

In Reynolds, this Court certified a class of public benefits applicants sinmlar to
that in this case. The court found that the proposed class satisfied the commonality
and typicality requirenents because “the naned plaintiffs' clainms arise fromthe
same course of conduct that gives rise to the clains of all the class nenbers and
are based on the sane |egal theories.” Reynolds, 118 F. Supp. 2d at 389.

Where conputer systems are programed to onit large portions of a class, policies
are pronul gated that erroneously direct that benefits be withheld fromsubstantia
groups within the class, and workers are not trained so as to deal effectively with
i ssues that typify nmenbership in the class, the typicality requirenents for a class
action are satisfied.

D. Named cl ass nmenbers and counsel provide adequate representation

Counsel has denonstrated its ability to prosecute this case vigorously, and this
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Court has deni ed defendants' notion seeking disqualification. The named plaintiffs
have and will continue to fairly represent the class. The interests of the named
plaintiffs are identical to those of the proposed class because the naned plaintiffs
seek declaratory and injunctive relief to assure that defendants conformtheir com
puter systenms, policy directives, and worker training to the statutes and regul a-
tions governing inmmgrant eligibility so that class nmenbers will receive the bene-
fits for which they are eligible. Such relief will have no detrinmental effect on any
of the other class nmenbers, but will serve to assist themin obtaining benefits to
which they are entitled. Further, the named plaintiffs have participated fully in
this litigation, having depositions taken, subnmitting requested docunents, and
testifying at the evidentiary hearing. Thus, the proposed class satisfies the re-
quirenents of Rule 23(a)(4).

E. The Cass Satisfies The Requirenents of Rules 23(b)(2) and (3).

1. The class neets the standard of Rule 23(b)(2).

The proposed class neets the criterion for certification set forth in Rule 23(b)(2),
whi ch provides that “the party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby naking appropriate final injunct-
ive relief or corresponding declaratory relief with respect to the class as a

whol e.”

The defendants routinely violate the statutes and regul ati ons governing i mr grant
eligibility for public benefits, thus denying public benefits to eligible inmgrant
cl ass menbers. Cl ass-w de declaratory and injunctive relief is therefore appropriate
under Rule 23(b)(2). See Reynolds, 118 F. Supp. 2d at 390-91 (certifying class under
23(b)(2) where City defendants' inproper deterrence of individuals fromapplying for
food stanps, Medicaid, and public assistance, and failure to tinely process applica-
tions, as well as State defendants' failure to oversee the City defendants' conpli -
ance with welfare | aws, constituted actions generally applicable to the class nmaking
i njunctive and declaratory relief appropriate to the class as a whole).

2. The class neets the standard of Rule 23(b)(3).

The proposed class also neets the criteria for certification set forth in Rule
23(b) (3) because “questions of law or fact common to the nmenbers of the class pre-
donmi nate over any question affecting only individual nmenbers.” Fed. R Civ. P
23(b)(3). Plaintiffs do not nerely seek to receive the benefits to which they per-
sonally are entitled, but rather they are addressing class-w de problens that com
nmonly bear on Affected | nmm grants.

Plaintiffs also fulfill the second requirement of Rule 23(b)(3), “that a class ac-
tion is superior to other available nmethods for the fair and efficient adjudication
of the controversy.” Fed. R G v. P. 23(b)(3) (2003). The Rule lists the follow ng
four factors to consider under the second requiremnent:

(A) the interest of the menbers of the class in individually controlling the prosec-
ution or defense of separate actions, (B) the extent and nature of any litigation
concerning the controversy al ready commenced by or against the nmenbers of the class;
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(C) the desirability or undesirability of concentrating the litigation of the clainms
in the particular forum (D) the difficulties likely to be encountered in the man-
agenment of a class action.

As for the first factor, class nmenbers share the same interest: ensuring that Af-
fected Imrigrants receive the benefits to which they are entitled. Regarding the
second factor, nanmed plaintiffs are unaware of “any litigation concerning the con-
troversy already conmenced by or against the nenbers of the class.” Fed. R Cv. P
23(b)(3)(B). Additionally, it is clearly desirable to concentrate this litigation in
New York City because all of the class nenbers are New York City residents and have
been negatively affected by the actions of the New York City governnent and the New
York State governnent in New York City. Finally, class counsel has already denon-
strated that it is capable of managing the case by filing the conplaint and bringing
this case through a two-week hearing over the short span of |ess than four nonths.

CONCLUSI ON

For the foregoing reasons, this Court should (1) issue a prelimnary injunction
granting the relief set forth in Point Il supra; (2) certify a class as defined in
par agraph 30 of the Conplaint; and (3) grant the notion to intervene by Galina Ry-
bal ko.

MK B, OP., LLW, MA , Miriene D ongue, ME., P.E., Anna Fedosenko, Al., L. A M,
L.M, Denise Thomas, and J.Z., on their own behalf, and on behalf of their m nor
children and all others simlarly situated, Plaintiffs, v. VERNA EGAESTON, as Com
m ssioner of the New York City Human Resources Adm nistration; Robert Doar, as Com
m ssioner of the New York State O fice of Tenporary and Disability Assistance; and
Antonia C. Novello, as Conm ssioner of the New York State
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