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PEOPLE FIRST OF TENNESSEE,
on behalf of its members,

CARL BEARD, by his next
friend Wendy Kurland,

SANDRA HOWARD, by her next
friend Elizabeth
Henderson,

HERMAN WALTER RUNIONS, by his
next friend Sarah R. Todd,

HARVEY RICHARD WATSON, by his
next friend Jodie Wheeler,

CLARENCE WILSON, by his next
friend Wilma Williamson,

KEITH COLLINS, by his mother
and next friend, Joyce
Cisco,

STEVELYN DANIEAL TUCKER, by her
parents and next friends,
Carolyn and Steve Tucker,

Plaintiffs,
v. No. 92-2213-M1/V

THE ARLINGTON DEVELOPMENTAL
CENTER,

NED McWHERTER, in his official
capacity as Governor of
the State of Tennessee,

MONA REEVES-WINFREY, in her
official capacity as
Superintendent of the
Arlington Developmental
Center,

THE TENNESSEE DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION,
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EVELYN C. ROBERTSON, JR., in
his official capacity as
Commissioner of Mental Health
and Mental Retardation,

MARJORIE NELLE CARDWELL, in her
official capacity as
Assistant Commissioner for
Mental Retardation,

THE TENNESSEE DEPARTMENT OF
HEALTH,

RUSSELL WHITE, in his official
capacity as Commissioner
of Health,

MANNIE MARTIN, in his official
capacity as Director of
the Bureau of Medicaid,

THE TENNESSEE DEPARTMENT OF
HUMAN SERVICES,

ROBERT GRUNOW, in his official
capacity as Commissioner
of Human Services,

BETTY GAYLE, in her official
capacity as Assistant
Commissioner for Social
Services,

PATSY MATTHEWS, in her official
capacity as Assistant
Commissioner for
Rehabilitation Services,

Defendants.

PARENT-GUARDIAN ASSOCIATION OF
ARLINGTON DEVELOPMENTAL CENTER

Intervenor.
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ORDER GRANTING CLASS CERTIFICATION

Before the Court is

plaintiffs’

motion

for

class



certification, renewed on June 12, 1995." For those reasons

i

On February 11, 1992, the plaintiffs moved for class certification. The
Parent-Guardian Association of the Arlington Developmental Center (PGA)
filed a motion for leave to intervene for the purpose of opposing class
certification, which leave was granted. A brief evidentiary hearing was
held on the motion for class certification on April 28, 1993, after
which the Court allowed the parties to supplement the record until July
1, 1993.

U.S.A. v. State of Tennessee, Civil Action No, 92-2062

On January 21, 1992, the United States of America filed suit against the
State of Tennessee and named defendants, including the Superintendent of
Arlington Developmental Center, pursuant to the Civil Rights of
Institutionalized Persons Act (CRIPA), 42 U.S.C. § 1997, et segq. Trial
began in that case, United States of America v. State of Tennessee, et
al. No. 92-2062 MI/A, on August 30, 1993 (while the motion for class
certification in the present case was pending), and the Court issued a
comprehensive opinion in open court on November 22, 1993, followed by
written Supplemental Findings of Fact on February 17, 1994. The Court
found pervasive violations of Arlington residents’ rights under the
Fourteenth Amendment in almost every aspect of care and services.

In its ruling on November 22, 1993, the Court issued a preliminary
injunction to deal with the immediate threat to human life at Arlington.
As to permanent injunctive relief, the Court afforded the State of
Tennessee an opportunity to comment upon the proposed injunctive order
submitted by the United States and directed the Commissioner of the
Tennessee Department of Mental Health/Mental Retardation to submit a
plan to remedy the violations of constitutional rights and educational
opportunities.

Upon motion by the United States, filed February 9, 1994, and by Order
docketed April 5, 1994, the Court appointed Dr. Linda O‘Neall, an expert
with extensive experience in mental retardation, program evaluation, and
systemic reform and restructuring of mental retardation services, to
serve as Expert Facilitator to assist the parties in U.S.A. v. State of
Tennessee, et al., to develop an acceptable plan for remedying the
conditions at Arlington, or, if no agreement could be reached, to
develop a remedial plan for consideration by the Court. In August, 1994,
the United States and the State of Tennessee reached agreement on the
terms of a Remedial Order to correct the violations of Arlington
residents’ constitutional rights. The agreement was entered as a
stipulated Remedial Order, and filed on September 2, 1994. The order
provides for extensive improvements in care and services at Arlington
and obligates the State of Tennessee to reduce the population of
Arlington to no more than 200 persons, subject to the state‘s receiving
approval from the Federal Health Care Financing Administration to use
federal funds for community placement of Arlington residents.

The Instant Case: People First, et al. v.
Arlington Developmental Center, et al.

In the instant case, in February 1994, plaintiffs filed a Motion for
Partial Summary Judgment asking the Court to enter its findings on
liability as findings in this case. A hearing was held on this motion on
April 29, 1994. The Court did not decide plaintiffs’ outstanding
motions for class certification, partial summary judgment, or other
motions. Rather, on September 30, 1994, the Court entered an (Cont.)
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stated below, the motion is GRANTED.W®

Statement of the Case

This case was filed on December 12, 1991, by People First of
Tennessee, a statewide advocacy organization governed by people
with disabilities, on behalf of its members, and by five resi-
dents of Arlington Developmental Center ("Arlington") to redress
unlawful conditions at Arlington, on behalf of themselves and all
others similarly situated. Two other individual residents of Arl-
ington were added as named plaintiffs in subsequent motions for
leave to amend the complaint. Plaintiffs asserted that defendants
denied them minimally adequate living arrangements, habilitation
and services at Arlington, in violation of their rights under the

First and Fourteenth Amendments, and certain federal statutes.

The case was filed in the Middle District of Tennessee and
subsequently transferred to this Court on the defendants’ motion
for change of venue. Defendants also filed a motion to dismiss

the complaint which was denied as to plaintiffs’ Due Process and

(Cont. from previous page) Order Staying Proceedings and denying all
outstanding motions without prejudice. The Court instructed the parties
to review the Remedial Order and advise the Court how they wished to
proceed in this case. At a status conference on March 31, 1995, the
plaintiffs informed the Court that they wished to refile the motions and
proceed to trial.

ic]

The motion for class certification was filed on June 12, 1995, along
with a motion to enter the court‘s findings and order on liability in
U.S.A. v. State of Tenn., et al., as findings and orders in this case, a
motion for consolidation, and a motion for further relief. These mo-
tions will be addressed in a separate order(s).
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First Amendment claims.?¥ More recently, defendants have filed a

motion to dismiss the complaint.

With regard to the motion for <class <certification,

plaintiffs have proposed the following class definition:

All persons who on or after December 12, 1989, have
resided, or are residing or will reside at the
Arlington Developmental Center; all persons who have
been transferred to Arlington from other settings such
as intermediate care facilities or skilled nursing
facilities but remain defendants’ responsibility; and
all persons at risk of being placed at Arlington
Developmental Center.?¥

Defendants contend, inter alia, that the proposed class

definition is too expansive in that it includes former residents

and those "at risk" of being placed at ADC. Moreover, they argue

that because a number of parents and/or legal guardians oppose

their children’s or wards’ participation in this law suit, there

are an insufficient number of residents to meet the numerosity

requirement of a class action suit.

Rule 23(a) of the Federal Rules of Civil Procedure provides:

Prerequisites to &4 Class Action. One or more members
of a class may sue or be sued as representative parties
on behalf of all only if (1) the class is so numerous

The court dismissed plaintiffs’ claims under Title XIX of the Social
Security Act, Sections 100 and 504 of the Rehabilitation Act of 1973,
Title II of the Americans with Disabilities Act of 1990, certain First
Amendment claims set out in Count IV(b), (d), and (e) of plaintiffs’
Amended Complaint, and claims under the Equal Protection Clause. (See
Order on Motion to Dismiss, Dec. 22, 1992.)

Included within the proposed class are three categories: those who have
resided at Arlington at any time from December 12, 1989 to present;
those who are residing at Arlington currently; and all persons at risk
of being placed at Arlington in the future.
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that joinder of all members is impracticable, (2) there

are questions of law or fact common to the class, (3)

the claims or defenses of the representative parties

are typical of the claims or defenses of the class, and

(4) the representative parties will fairly and

adequately protect the interests of the class.

The Court will address each of these prerequisites below.?

Numerosity

Rule 23(a) (1) requires that the class of similarly situated
individuals be so numerous that joinder of all members would be
impracticable. Numerosity, however, is judged on the particular

facts and circumstances of this case, and not on the basis of

mere numbers, Senter v. General Motors Corporation, 532 F.2d 511,

523 n.24 (6th cCir. 1976), cert. denied, 429 U.S. 870 (1976)

(citing Cash v. Swifton Land Corp., 434 F.2d 569, 571 (6th Cir.

1970). Further, plaintiffs need not show the precise number of

class members. Evang v. U.S. Pipe and Foundry Company, 696 F.2d

925, 930 (11th Cir. 1983).

Central to the resolution of the issues in this case is the
contention by the defendants and intervenor that the majority of
the parents and guardians of Arlington residents oppose the goals
of this 1lawsuit and thus there is an insufficient number of
residents to form a class for this suit. In support of this

contention, the Parent Guardian Association ("PGA") has submitted

= Commonality and typicality will be discussed even though the Court has
already indicated that typicality and commonality have been adequately
addressed by plaintiffs, as indicated in a telephonic conference on May
3, 1995, regarding plaintiffs’ motion to compel discovery, wherein the
Court sustained defendants’ objections to plaintiffs’ discovery requests
designed to establish commonality and typicality.
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for the Court’s consideration the responses to two questionnaires
previously sent by the PGA to parents, relatives and guardians of
Arlington residents in January and April 1992, indicating
disagreement with this suit; and has provided the Court with
declarations from parents and guardians stating their opposition
to plaintiffs’ claims for class certification as well as to the
request of People First of Tennessee to serve as a class

representative.

Although these submittals from the parents and/or guardians
do indicate that a number of guardians and conservators object to
their wards’ participation in the 1lawsuit for those reasons
discussed infra, these objections do not defeat the numerosity

requirement of class certification.

At present, the population of Arlington Developmental Center
is approximately 385 persons. During the time of the first class
certification hearing and at the time of trial in United States

of America v. State of Tennessee, et al., Civil Action No. 92-

2062, the population was approximately 423 persons, thirty of
them minors. The attrition is because some Arlington residents
have died during the last two years, and some have left the

institution for other settings.

All but approximately 150 of the residents have guardians,

conservators or parents who hold various rights and powers of the



resident. The guardianship orders for many residents are not
uniform. Some have limited guardians and others have plenary

guardians.

Examples of 1limited guardianship orders would be those
original probate court orders appointing limited guardians for
plaintiffs Watson and Runions, dated April 8, 1986 and November
16, 1987 respectively. Appendix A. These give the 1limited
guardians the responsibility to consent or make decisions
relative to medical and mental examinations, including
administration of psychotropic medication; participation in
studies supervised by qualified individuals; and participation in
activities which are reasonable and  necessary for the
habilitation of the resident. The limited guardianship order for
plaintiff Wilson is identical to those of Watson and Runions,
except that it does not contain a provision for consent for

participation in studies. Appendix A, p. 6-8.

Before this lawsuit was filed, guardianship orders typically
assigned the same powers and duties to the limited guardian as

were assigned to the guardians of Runions and Watson." See

m On March 16, 1992, Mona Reeves-Winfrey, Superintendent of ADC petitioned
the Probate Court of Shelby County to substitute Comcare, Inc. for
Guardianship and Trust Corporation (GTC) as guardian for Runions and
Watson. Comcare, Inc. has a contract with the State of Tennessee and
ADC "to provide guardianship services to Arlington residents who require
guardians but who have no family members available to act as guardian.™
Order of March 16, 1992, In re: Herman Walter Runions, Probate Ct. No.
8-5506 (Appendix B, p. 1). In addition to substituting Comcare for GTC,
the power "to protect the respondent’s personal well-being and legal
interests" was also added to the orders substituting (Cont.)
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Appendices C & D. That language with relatively minor variations
is contained in the great majority of Guardianship Orders for ADC

residents. See Appendixes C & D.

After the lawsuit was filed, the format changed and an
additional power -- "[t]o protect [the resident’s) personal well-
being and legal interests" -- was added. Appendix B. Although
plaintiffs seek a finding that those guardianship orders which
add the power "to protect the person’s well-being and 1legal

interests" are an obvious effort by defendants to prevent ADC

(Cont. from previous page) guardianship. Appendix B, p. 2. When this
lawsuit was filed, GTC expressed no position on Runions’ and Watson’s
participation in this suit. (But see Declaration of Comcare, Inc. at 4,

filed July 14, 1995.)

As of April 28, 1993, 220 adult residents at Arlington had court-
appointed guardians or conservators; 176 adult residents at Arlington
did not have court-appointed guardians or conservators; and 30 Arlington
residents were minors. Affidavit of Dianna Taylor (filed May 12, 1993).
Of the 220 adult residents at Arlington who had court-appointed
guardians or conservators, approximately ({some documents were
incomplete) 178 had individuals appointed as guardians or conservators,
and 42 had a contract corporate guardian or conservator appointed
(either Comcare, Inc. or Guardianship and Trust Corporation of
Tennessee). (2-Volume submission by State of Tennessee Relating to ADC
Guardianship Orders, filed under seal May 12, 1993.)

On July 24, 1995, updated lists, reflecting changes in the resident
population since the May 12, 1993 submittal, and copies of additional
guardianship orders were filed. (Exhibit 30, Hearing July 24, 1995.)
Exhibit 30 does not contain copies of all orders to which reference is
made in the exhibit. (See Exhibit 30, Hearing, July 24, 1995.) At
least one (1) pre-1993 Order Appointing Limited Guardian was included in
the list and exhibit (Exhibit 30 was to contain only post April 28, 1993

orders). (See Exhibit 30, In the Matter of Annie B./Hardeman County
Chancery No. 8393 (Dec. 20, 1989).) Twenty (20) conservatorship or
guardianship orders are contained in Exhibit 30 (Hearing, July 24,
1995) .

One hundred thirty-seven (137) declarations have been filed by
intervenor in opposition to class certification. (See Intervenors’
Notice of Filing Declarations (104 declarations), filed June 9, 1995;

Intervenor’s Notice of Filing Declarations (second submission) (29
declarations) filed July 13, 1995; Intervenor’s Notice of Filing
Declarations (third submission) (4 declarations) filed July 21, 1995.)
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residents from participating in this suit without the guardian’s
permission, the Court need not reach this point to make a ruling

on the motion for class certification.?”

Two of the individual named plaintiffs, Carl Beard and
Stevelyn Tucker, have limited or natural guardians who have
consented to their participation as plaintiffs in this case.
Beard brings this action by a next friend with the consent of his
limited guardian. Tucker brings this action by her parents and
natural guardians. A third plaintiff, Keith Collins, is an adult
without a guardian. He brings this action by his mother as his

next friend.

It 1is clear from the applicable Tennessee guardianship
statutory provisions and the guardianship orders entered that the
guardians of most Arlington residents have only limited powers. A
new Tennessee conservatorship statute became effective on January
1, 1993, T.C.A. § 34 chs. 11-13; most Arlington residents’
guardians were appointed under the previous statute, T.C.A. § 34-
1-101, et seq. Under both statutes, all powers that have not
specifically been removed from the ward and vested in the
guardian are retained and may be exercised by the ward. The
current law provides that

If the court determines a conservator is needed, the

o This evidence may have some bearing on the issue of whether defendants

violated plaintiffs’ First Amendment rights. The Court, however, is not
ruling on that question at this time.
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court shall enter an order which shall

(2) Enumerate the powers removed from the respondent

and vested 1in the conservator. To the extent not

specifically removed, the respondent retains and shall

exercise all powers of a person who has not been found

to be a disabled person.

T.C.A. §34-13-107.%

None of the limited guardianship and conservatorship orders
of Arlington residents contain provisions purporting to deprive
wards of the right to associate with others, to confer with
counsel of their choice, or to participate in litigation through
a next friend or class representative. Thus, Arlington residents,
with limited guardianship and conservatorship orders retain the

right to do anything not specifically deprived of them by the

limited guardianship orders.”

Further, it is settled law in Tennessee that the rights of

minors and other persons under legal disability may not be waived

18]

Similarly, the pre-1993 statute provided:
Deprivation of respondent’s rights.- The court may deprive the
respondent of the right to vote, dispose of property, execute
instruments, make purchases, enter into contractual relationships,
hold a valid Tennessee driver’s license, give consent to medical and
mental examinations and treatment, or do such other act of legal
significance the court deems necessary or advisable.

T.C.A. 34~4-111, repealed by Act of 1992, ch. 794, § 50.

ol It is also clear that under Tennessee law that, except as narrowly
limited by orders of guardianship, Arlington residents retain their
other basic civil rights and liberties. For example, T.C.A. 33-3-101
provides that, "[n)o person shall be deprived of his [or her) liberty on
the grounds that he (or she]) is, or is supposed to be, mentally 1ill,
mentally retarded, or in need of mental treatment, except in accordance
with the provisions of this title."” At Part II of Title 33 Tennessee
adopted, as a matter of public policy, a declaration of special rights
of the mentally retarded which at Article I provides that a "mentally
retarded person has the same basic rights as other citizens of the same
country and same age." T.C.A. 33-5-201.
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by a natural or legal guardian. "The general rule is that a
guardian may not waive the rights of an infant or an
incompetent." Childress v. Madison County, 777 S.wW.2d. 1, 6
(Tenn. Ct. App., 1989) (citing 39 Am. Jur. 2d Guardian & Ward

§ 102 (1968); 42 Am. Jur. 2d Infants § 152 (1969).

Indeed, legal authority supports the proposition that minors
and other’éérsons under a legal disability retain the rights of
otpe:ﬁqitigensvand that parents and guardians lack the power to
waive the fundameﬁtai rights of their children and wards. Thus, a
min6r $;uQé¥d ﬂas standing ﬁo sue to enjoin violations of his or
her constitutional rights despite the parent’s or guardian’s
consent to the practices or conditions being challenged. See
Miiénéswawﬁgiliamé,wg;i f;zd 931, 943 (10th Cir. 1982), cert.
denied, 460 U.S. 1069 (1983) (pa;gnt_cannot authorize the state

to limit a child’s liberty without showing good cause); see also

Doe by Doe_ v. Austin, 848 F.2d 1386, 1392 (6th cCir.), cert.

denied, 488 U.S. 967 (1988) (the commitment of mentally retarded
adults upon application by a parent or guardian is to be

considered involuntary); Thomas S. by Brooks v. Morrow, 601
F.Supp. 1055 (W.D.N.C. 1984), aff’d, 781 F.2d 367 (4th cCir.

1986), cert. denied sub. nom. Kirk v. Thomas S. by Brooks, 476

U.S. 1124 (1986) (young man with retardation whose court-
appointed guardian had consented to his admission to a state
institution had standing to sue the Secretary of the North

Carolina Department of Human Resources and his guardian for

12



violating his right to minimally adequate habilitation and

unnecessarily restraining his liberty).

As for the Arlington residents whose guardians have the
authority "to protect their well-being and legal interest," even
if this clause is interpreted to authorize the guardian to bring
civil litigation on behalf of the ward, such authority cannot be

exclusive. Bonnie S. v. Altman, Civ. No. 87-3709, slip. op. at 5

(D.N.J. April 19, 1988) (quoting S. BRAKEL, ET AL., THE MENTALLY
DISABLED AND THE LAW 437 (3d ed. 1985) ("[m]Jodern authorities
generally regard the requirement that a guardian sue or be sued
for the incompetent person as a protection of the interests of
the incompetent person rathef than as a limitation on his or her
capacity to institute suit" (emphasis added by the court)).
(Decision 1is attached to Plaintiffs’ Proposed Findings of Fact

and Conclusions of Law dated July 4, 1993, as Appendix C).

To hold that a person confined to an institution must obtain
the consent of his or her appointed guardian to sue for
violations of constitutional rights would render those rights
meaningless. Altman at 1. In a lawsuit in which plaintiffs
challenge conditions to which their guardians have acceded and,
in fact, defend, "wards cannot be forbidden from suing without
their guardians’ consent. That consent, by definition, |is

unlikely to be forthcoming." Id. at 5 (citations omitted).
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Given the complexity of the housing, habilitation and
service issues experienced by members of the proposed class,
given the application of a common legal standard of review to all
putative class members, plaintiffs satisfy the requirement of
numerosity under Rule 23(a)(l) in that joinder of all members
would be impracticable.

Commonality and Typicality

The second and third requirements of Rule 23(a) are that

there be questions of law and fact common to the class and that

the claims of the named plaintiffs be typical of those in the

class. Since "the commonality and typicality requirements of
Rule 23(a) tend to merge ...," General Telephone Co. v. Falcon,

457 U.S. 147, 157 n.13 (1982), these will be discussed together.

Rule 23(a) (2) requires that there be '"questions of law and
fact common to the class." Similarly, the requirement of Rule
23(a) (3) requires that for typicality to exist there must be a
common element of fact or law. Senter, 532 F.2d at 523.
Plaintiffs’ claims are typical of those of the class as long as
"the claims or defenses of the class and the class
representatives arise from the same event or pattern or practice
and are based on the same legal theory." Kornberg v. Carnival
Cruise lines, Inc., 741 F.2d 1332, 1337 (11th Cir. 1984), cert.

denied 470 U.S. 1004 (1985); see also Penn v. San Juan Hospital,

Inc., 528 F.2d 1181, 1189 (10th Cir. 1975).
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The defendants apparently do not challenge the commonality
of the proposed class. However, the intervenor contends that the
commonality requirement is not met because of the diverse
circumstances and unique characteristics of each Arlington
resident. Since commonality refers to the defendants’ conduct
and 1is not defeated by the presence of individual differences
among class members, intervenor’s argument is without merit. See

Adamson v. Bowen, 855 F.2d 668, 676 (10th Cir. 1988); Appleyard

v. Wallace, 754 F.2d 955, 958 (1l1th Cir. 1985); and see Baby Neal

V. Casey, 43 F.3d 48, 56=-57 (3d Cir. 1994) (commonality
requirement can be met even though class members have individual
circumstances, relying on Califano v. Yamasaki, 442 U.S. 682, 99

S.Ct. 2545, 61 L. Ed. 2d 176 (1979).)

While each individual class member in the instant case,
requires individualized services, class members as a whole need
similar types of habilitation and services, such as adequate
physical therapy, proper feeding techniques, habilitation plans
and behavioral programming. The common factual inquiry with
respect to all class members is whether defendants are providing
constitutionally adequate habilitation as well as whether
defendants are ©prohibiting residents from associating with
certain individuals in violation of their First Amendment rights.
Furthermore, based on the record before the Court, the claims of
the proposed plaintiff class arises from the same patterns and

practices and are based on the same legal theory.
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Adequacy of Representation

Rule 23 (a) (4) requires the representative parties to be able
to fairly and adequately protect the interests of the class as a
whole. This prerequisite contains two requirements: that the
named plaintiffs themselves have no interests antagonistic to
those of the rest of the class, and that plaintiffs’ counsel be
qualified, experienced and generally able to conduct the proposed
litigation. See Griffin v, Carlin, 755 F.2d 1516, 1533 (11th Cir.

1985) (citing Johnson v. Georgia Highway Express, Inc., 417 F.2d

1122, 1125 (5th Cir. 1969)).

As discussed above, the central issue with regard to class
certification appears to be whether the 1lack of consent by
parents and guardians for the participation of their sons,
daughters and wards in the 1litigation, renders plaintiffs
inadequate representatives of the class. This issue arises from
the fact that the great majority of Arlington residents cannot
express a choice regarding whether to participate in this lawsuit
or a choice regarding the relief that should be entered. This,
for a substantial number of the residents, is so because of their
particular disabilities along with lack of experience, training

and/or assistance in communicating.

The defendants’ and intervenor’s object to People First as
class representatives based principally upon their perception of

the "remedial objective" of People First of Tennessee which they

16



characterize as institutional closure for its own sake.!” The
defendants and intervenor do not claim that the individual named
plaintiffs have the same remedial objective(s) as People First;
and further do not appear to object to the participation of
plaintiffs Carl Beard, Keith Collins and Stevelyn Tucker in this
lawsuit through their next friends and parents. Thus, defendants
and intervenor appear to concede that at least three individual
plaintiffs in this action are proper class representatives under

Rule 23 (a) (4).

The defendants and intervenor, however, contend that
plaintiffs cannot represent the majority of Arlington residents,
and that four of the seven named plaintiffs (Sandra Howard,

Herman Runions, Harvey Watson, and Clarence Wilson) are precluded

o] People First has standing to bring this action on behalf of its members

who are members of the proposed class, as well as to protect its own
interests as an organization, which are affected by defendants’ alleged
refusal to allow People First to communicate with its members and to
allow members to attend People First meetings. See Simon v. Eastern
Kentucky Welfare Rights Organization, 426 U.S. 26 (1976) (to establish
standing as representative organization, proposed representative must
show that members have been injured in fact and that members could have
brought suit in their own right); also see Warth v. Seldin, 422 U.S. 490
(1975). At least nine members of the proposed class, including
individual plaintiffs Sandra Howard and Clarence Wilson, are members of
People First of Tennessee who have formal membership applications on
file with the organization. At least nine additional members of the
proposed class have attended People First meetings.

The testimony at the hearing showed that People First has been
interested in problems at Arlington since March 1991, when the
Department of Justice issued its Letter of Finding to Governor
McWherter. After the Letter of Finding was issued, People First convened
a special board meeting to discuss the findings. The officers of People
First also met with the Commissioner of Mental Health/Mental Retardation
and left the meeting convinced that the state would not resolve the
problems voluntarily.

At the March 1991 special People First board meeting, after discussion

of the findings, a motion was made to ask attorneys to come to the next
regular board meeting, in June 1991, to discuss litigation.

17



from serving as class representatives, because they have limited
guardians who have not consented to their participation as

plaintiffs in this action.

As discussed more fully above, the parents and guardians
lack the authority to waive the fundamental rights of their
children and wards; moreover, any authority by the parents or
guardians to bring civil litigation on behalf of their ward is

not exclusive.

Additionally, a court may not refuse to certify a class
merely because some class members may prefer to leave a potential
violation of their rights unremedied. Martino v. McDonald’s

System, Inc., 81 F.R.D. 81, 85 (N.D. Ill. 1979), (citing 3B

MOORE’S FEDERAL PRACTICE, q 23.06-2, 23~197 (1978)); Cullen v. New
York State Civil Service Commission, 435 F.Supp. 546, 559

(E.D.N.Y. 1977), appeal dismissed, 566 F.2d 846 (2d Cir. 1977).

The holding of the Court of Appeals in Halderman V.
Pennhurst, 612 F.2d 84, 109-111 (3d Cir. 1979) is squarely on
point in this regard. Pennhurst was a class action suit brought
by the Pennsylvania Association for Retarded Citizens and named
plaintiffs who were residents of the institution or at risk of
placement there. The state defendants challenged certification of
the class as proposed by plaintiffs, arguing that a "conflict"

existed between the plaintiff organization, which supported

18



community placement, and the vast majority of the parents and
guardians, who wished the institution to remain open. The Court
of Appeals rejected the defendants’ argument and held that the
Pennsylvania Association for Retarded Citizens, the named
plaintiffs and next friends were proper class representatives
because they had alleged and proved violations of Pennhurst
residents’ constitutional rights that affected all of the
residents, not simply those who wished a transfer from Pennhurst.
Where the issue was the defendants’ liability, disagreement over
relief had no bearing on class certification:

At the liability stage, therefore, important questions

of law were common to all members of the class. Thus,

regardless of any subsequent disagreement as to the

appropriate relief, we can think of no persuasive

reason to have fractionated the class at that early

juncture.

612 F.2d at 109 (emphasis added).

Additionally, courts have found individualized decisions at
the remedial stage fully compatible with class certification. See
Pennhurst, 612 F.2d 84, 110-111 (3d Cir. 1979), rev’d on other

grounds, 451 U.S. 1 (1981).

In the instant case, ample protection exists for the
interest of any class member who opposes the relief sought by
plaintiffs. It is clear that the interest of any class member who
desires to maintain the status quo will be adequately represented
by the intervenor or, perhaps, by the defendants. Pléintiffs
need not show "that the whole or a majority of the class
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considers his [or her] representation adequate." Eisen v.

Carlisle & Jacquelin, 391 F.2d 555, 563 (2d Cir. 1968).

In Richard C. v. Snider, 1993 WL 757634 (W.D. Pa.), the

court was faced with an objection by an intervenor parent
assocliation, similar to that voiced here against People First, to
the class representative status of the Pennsylvania Association
for Retarded Citizens (PARC) and the Pennsylvania Protection &
Advocacy Association. The intervenor claimed that the
organizations were not proper class representatives because "they
follow a philosophy that institutions such as Western Center are
unnecessary and obsolete, are never appropriate for the placement
of mentally retarded persons and should be closed." Id. at *5,
In response, the court found that

Although opposing intervenors overstate the position of

these organizational plaintiffs, it is true that they

advocate the community placement and support, where it

is appropriate, of persons residing in Western Center

and similar institutions. Their position, however, is

not antagonistic to the interests of the class members,

notwithstanding the disagreement of the opposing

intervenors.

Id.

Based on the foregoing, the Court finds that the named
plaintiffs, together with People First of Tennessee, are
appropriate representatives in this case. In making such a
determination, the Court is mindful that to the extent that the
views or goals of the parents and guardians are in conflict with
those of the named plaintiffs and People First of Tennessee,

those views or goals appear to be adequately represented by the
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Parent Guardian Association which has been allowed to intervene
in this action. By allowing intervention by the PGA and by
certifying the class, the Court is assuring all affected parties
the opportunity to be heard on the merits of plaintiffs’ claims.
Competency of Counsel

There appears to be no dispute as to the competency of
plaintiffs’ counsel to represent the class. They are experienced
in class action litigation, appear to have extensive knowledge of
community service systems and extensive experience enforcing the
rights of former institutional residents after they move to the
community. A brief outline of each coﬁnsel’s experience is set

out below.

Jack Derryberry has handled class action 1litigation in
antitrust actions, employment discrimination actions, and actions
under the Equal Protection Clause. He has an extensive practice
in the educational rights of persons with disabilities and also
has extensively represented persons with disabilities in civil
commitment cases. He serves as a Land Commissioner for the United

States District Court for the Middle District of Tennessee.

Edward G. ("Woody") Connette graduated from Davidson College
in 1974 and from University of North Carolina Law School in 1977.
He has been engaged in the practice of law since graduation from
law school. Since 1987, Connette has been a partner in Lesesne &

Connette, where his primary emphasis is general civil trial work.
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He has served as 1lead counsel or co-counsel in numerous class

actions.

Earle J. Schwarz graduated from Brown University in 1975 and
received his J.D. from Vanderbilt University in 1980, where he
served as Authorities Editor for the Vanderbilt Journal of
Transnational Law. He 1s a diplomate of the Court Practice
Institute, a recipient of the Pro Bono Panel for Senior Citizens
Service Award in 1984, and member of the Panel of Arbitrators of
the American Arbitration Association. Mr. Schwarz is a partner
in the Waring Cox law firm in Memphis, Tennessee. He has served

as counsel in federal and state class action lawsuits.

Judith Gran and Frank Laski of the Public Interest Law
Center of Philadelphia are class counsel for many of
institutional residents and former residents who now live in the
community. Ms. Gran graduated from Wellesley College, the
University of Chicago, and Temple University School of Law, where
she served on the Temple Law Quarterly. Mr. Laski graduated from
the University of Massachusetts and Harvard University School of
Law. He is President of TASH (the Association for Persons with
Severe Handicaps), a leading professional organization in the

field of services for persons with severe disabilities.

In addition to meeting the requirements of Rule 23(a), the

Court concludes that the requirements of Rule 23(b) (2) have also
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been satisfied.

For the reasons set out above, it is hereby ORDERED that a
class of plaintiffs is certified to include: all persons who on
or after December 12, 1989, have resided, or are residing at the
Arlington Developmental Center; all persons Wwho have been
transferred from Arlington Developmental Center to other settings
such as intermediate care facilities or skilled nursing
facilities but remain defendants’ responsibility; and all persons

at risk of being placed at Arlington Developmental Center.

Entered this prday of September 1995.

); P

, PHIPPS McCALLA
ITED STATES DISTRICT JUDGE
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APPENDIX A

(Guardianship Orders appointing Limited Guardians for Plaintiffs
Runions, Watson and Wilson, dated April 8, 1986, November 16,
1995, and October 2, 1989, respectively.)
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IN THR MNITER CF:

NO. B-5506
HERGN RINIONS

QROER APPOINTING LIMITSD GUARDIAN

This cmise came t0 be heard on Japuary 22, 1986 and March 31,
1986 befcre The Eonorable laonard D. Plerotti, upon the swarn petition
of . Russall Whita, as sparintendent of tha Arlingten Dewelormental
Canter, ths swcrn writtsen report of Hak Ba Pyvun, M.D., & physician
licensed to practice in the Stata of Termessea, the report of the
guardian ad litem, the anseer of the respondent, the respondent's motion
to amerd or spplement petition for limitad quaxdianship, the esxn
testimmy of Walter Anbcrow, Fa.D. and Jun Lusk, esployess of the
numwm;uofumw,mn.,m
Mndimmdwdmmumdm.ﬂn
statements of counsel, and the entire record of this proosedings:

Based pon the foreguing, the following facts and ciromstances
sppear to the Court, and the Court so finds:

1. That the respondent, mm.uuwm

within the meaning of T.C.A. Saction 34=4-101 et
@» to yental retardetion and other conditions, u
uma.mumm

2. That it sppears to tha Couxt thet a cantinued anmd dligent
relxtive ur ixtucal swsiduul wC Teswaeses o
as a lixited quardian wes made after timsly contin-
of thia matter for good cause shown.

3. That undar the above set forth facts and ciromm-

:J.J.cc
stances, the petitionar's mocion t0 mmand or supplement
pati for limited guardianship should be grunted.
to be

n

4. That Guardianship and Trust Corporation of Tennessss, a
b a0

S, mmummamm

pd.fidmthmjdntpﬂﬂmm

6. mmuumdmumm
Qantar and an indignt person.

901l 887 Q238 12-30-91 12:49PM
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7. That no proparty of the resident is to be controlled by

the aforesaid limited quardian.

8. That the interdisciplinary team of Barmen Rmions st the
Alington Developmantal Canter shall by and through its
leadar make a writtan report to this court

describing

the pamed limdted guardian's functioning every aix (6)
months succeeding this ordax's entry, further
ordared by this Coxt.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREFD:

1.

2.
rights:

The petitioner's aforesaid motion is haveby granted.
That the respardent be deprived of the following powars and

(a) to give consent and mke other informed decisions
relstive to medical ad mantal exmminations ard
trestmare including, but not Limited to, adnission
to health caxe facilitisa, sargery, ad adzinistra-

medication;

) mwmmumw
. by qualified professionals)
(c) to consent to participstion in activities which

and that soch powers wod rights hareby be vestsd in Gardianship and
MW&Mnlﬂhﬂm.mmr.CA
Section 34~4~101 et s9q.

1. That tha eaid limited guardisn shall casply with thoss duties

ixgosed by T.C.A. Sectian 34~4-101 et sag., including making and Aling
viﬂxdmm-nimlm,huErbbdMIhmw
to T.C.A. Section 3-4-1M. :

4. That in the event-of an nticipated discherge of ths respond-
ent from the Arlingtcon Developmantal Cantar, Guardisnship and Trust
Corporetion oy be allowsd to resign as limited guacdisn aftsr spproval
of this Court, upan written petition being f£iled with notice to all
pactias.

S. That the costs of this prooseding shall be peid by the Stats
parsuant €0 T.C.A. Saction 33-3-503(5), dim &0 respndent's {nigency.

6. That Richaxd Rinchastar, attorney for the respondent and
guardisn ad litem be aswarded three humdred dollars ($300.00) as a fes.
7. That the interdisciplinary tesm of Berman Runions at the

Arlington Developmental Canter shall by and through its lesder

901 867 0238 12-30-91 12:49PM PO15 #22
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m.mm:ﬁuﬁﬁ'uu.mmmqmwmwmw
Wmu(s)mmmmum,m
furthar cxdered by this Court.

HNES

BY THE COURT
mb.ﬁ%
Prcbats Judge

s £/5/0b

APPROVED AS TO FORMG

A TRUF COPY ATTEST
DUNAVANT,
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IX TER FROBATE COURT OF §HELBY COUNTY, TENNERSSEN -

N REt

EARVEY RICHARD WATSOX ¥o. B~10381

ORDER APPOINTING LINITED CO=GUARDIANS

This cause cams to be heard on November 16, 1987, upon
the avern joint petitien of XK. Russell Whits, as superintens
dant of ths Arlington Develcpausntal Canter, and Charlyns
Molean Watson, mother of the respondent, the sworn vrittan
rsport of Georgs Lovejoy, X.D., a physician licensed to.
practice in the mu of Tennsasse, ths rsport of ths guar-
dian ad litsm, the sworn testimony, the statsments of coune
sel, and the entire record in tiis cause.

Prom all of vhich it sppears to tha Court and ths Court
finds: .

1. That the respondent, Naxvey Richard Watsen, is a
disabled person vithin the meaning of Tenn. Code Ann.

§ 34=4-401 4t 28g., dus to profound mental retardations

2. That Guardianship And Trusts Corperstion Of Tene
nesses and Charlyne Molean Watson are suitadble parsons to
;.m as the limited co-guardians for tha respondent!?

3. That ths respéndent should be daprived of the
rights specified in the sworn petition herstofore filed;

4., That the respondant is a residant of Arlington
Developmental Canter and an indigent persons

8. That no property ©of ths respondent is to be
controlled by the limited coe=quardians.

IT 18, TEEREFORE, ORDERED, ADJUDGRD AXD DECRERD:

1. That tha respondent be deprived of the following
powvers and rightst o .

a. To give consent and maks other infcrmed decie-
sions rslative to medical and mental examinations and treat-
ment, including, but not limited to, surgery and adainistra-
tion of psychotropic medications

EXHIBIT B

901 887 0238 12-30-91 12:49PM
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b. To consent to participation in studies .
suparvised by qualified professionals; and

¢. To consent to participation in activities
viich are ressonable and necsssary for the habilitation of
the respondant.

3. That said povers and rights hereby are vested in
Guardianship And Trust Corporation Of Tennsesses and Charlyne
Moclean Watson as limited co-guardians, pursuant to Tean.
Code Ann. § J4-4-101 gt seg./

3. That the said limited co-guardians shall comply
vith those dutiss imposed by Tenn. Code Ammn. § 3¢~¢=101 gt
28g., but no bond shall be required pursuant to Tenn. Cods
Ann, { J4-4-114; and ' .

. m#m%:‘ui- m‘{nnx be paid by
ths stats of Tennssses pursuant to Tenn, Code Ann.

§ 33-3-803(d), including an attorney's fee to William B.
Prulls, adversary counsel, in the amount of ¢I00.09 _ and an
attorney's fee to George P. Collier, qurdun ad litem, in
the ameunt of $Sve.qm .

-
-
-
:

Approved As To Foramt

William Ashby €nith, Jr. vwillism 8. Frulla
staff Attorney WMARING COX
Arlingten Developmental 1300 Morgan Ksegan Tower
canter 50 Narth fFront Strest
?2.0. Box 399 Memphis, T 38103
Arlington, TX 38003 (901) 576-8000
Adversaxy

7 8. Shapberd Tate Geozrge P. Colliser

’ W, Prios Morrisen, Jr. 629 Poplar Avemnus
MADTIN, TATE, MORROW & Memphis, ¥ 33108
JARSTON, P.C. (901) 533-8018 .
§060 Poplar Avenus, Guardian A4 Litah-
Suits 298
Memphis, T 38119 oo, T
(901) 763-4800 A TRUE COPY ATTEST
Attorneys for Petiticner B. J. DUHATART, Clerk

Chariyne MolLean ¥Watson

ANNGN . WP/1L 800 .8 sy ‘, . s g v
-2 -

R=98% 901 867 0238 12-30-91 12:49P4 POI1]




IN THE PROBATE COURT OF SHELBY COUNTY, TENNESSEC

IN RE: *
CLARENCE WILSON * No. B-13936

ORDER APPOINTING LIMITED GUARDIAN

THIS CAUSE came to be heard on September 20, 1989
before the Honorable Donn A. Southern, wupon the sworn
petition and amended petition of Mona Reeves-Winfrey, as
Superintendent of the Arlington DNDevelcpmental Center, the
sworn written Report of George P. Jones. M.D., a physician
licensed to practice in the State of Tennessee, the Report
of the guardian ad litem, the sworn testimony of Kay
Carlton, Social Worker at the Arlington Developmental
Center, and Craig Ralls, Social Worker with Comcare, Inc.,
the statements of counsel and the entire record in this
proceeding:; from all of which, the Court finds as follows:
1. That the respondent, Clarence Wilson, is a disabled

person within the meaning of Tennessee Code Annotated
(hereinafter “T.C.A.") Section 34-4~10l et seg. due to
mental retardation and other conditions.

2. That Comcare, Inc. 1s a suitable entity to serve as
the limited guardian for the respondent.

3. That the respondent should be deprived of the rights
specified in the Petition heretofore filed in this
cause.

4. That tho respondent 1s a resident of the Arlington
Developmental Center and an indigent person.

5. ' That there is no property owned by the respondent

which should be controlled by the limited guardian.



IT IS, THEREFORE., ORDERED. ADJUDGED AND DCCREZD:

1.

That the respondent is found to be a disabled person
within the meaning of T.C.A. Secticn 34-4-101 et seg.

That the respondent be deprived of zhe ‘fcllowing
powers and rights:

(a) to give consent and make other nformed
decisions relative to medical and mental
examinat 72ns and treatment including. but
not limited to, admission to health care
facilities, surgery and administration ot
psychotropic medication:

(b) to consent to participation in activities
which are reasonable and necessary for the
habilitation of the respondent;

and that, such powers and rights hz2reby be vested in

Comcare, Inc. as limited gu;rdian for the respondent.

That Comcare, Inc. is a willing and suitable entity
to serve as limited guardian for the réspondent: and
that, it (s in the best interests of the respondent
that Comcare, Inc. be, and the same hereby is,
appointed as limited guardian for CLARENCE WILSON.

That the costs of this proceeding shall be paid by
the State of TPennessee pursuant to T.C.A. Section
33-3-503(b), due to the respondent's indigency.

That there is no property of the respondent which is
to be managed by the limited guardian:; therefore, no
bond shall be required of the limited guardian pursuant
to T.C.A. Section 34-4-114.

That Clarence Halmon, guardian ad litem and attorney
for the respondent, be awarded a fee of two hundred

fifty dollars ($250.00) for his services in this cause.
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Judge
o/ e
Date 77
A TRUE COPY ATTEST
APPROVED FOR ENTRY: 8. J NAY. 4T Fler
BY

QLRSI

Albert H. Allen
Attorney for Petitioner

Clarence Halmon
Guardian Ad Litem and
Adversary Counsel



Appendix B

(Guardianship Orders for Runions and Watson, dated March 16,
1992.)



IN THE PROBATE COURT OF SHELBY C..NTY, TENNESSEE

IN THE MATTER OF: ) NO. B-5506

HERMAN WALTER RUNIONS DIv. |

ORDER SUBSTITUTING LIMITED GUARDIAN

This cause came to be heard on the /4 *\/

day of

fha/LAwﬂJ . 1993L, upon the sworn petition of Mons Reaves-Winfrey
Superintendent of the Arlington Developmental Center, a facility of
the Tennessee Departmaent of Maental Health and Mental Retardation, upon
the testimony of Lucy B811lings, West Tennessee representative for
Comcare, Inc., and upon the entire record 1in this cause, from which 1t

satisfacrtorily appears to the Court that:

1. 8y order dated April 8, 1986, the ward Herman Walter Runions
was found to be a disabled person under the Limited Guardianship
Proceedings for Disabled Persons Law of this State and at that time
the Guardianship and T}ust Corporation of Tennessee was appointed as
1imited guardian for such ward.

2. The ward at all times relevant hereto has been a resident of
the Arlington Developmental Center, a facility of the Tennessee
Department of Mental Health and Mental Retardation.

3. At the time the 1imited guardianship was established, the
Arlington Developmental Center and the State of Tennessee had a
contract with the Guardianship and Trust Corporation of Tonnnncd; to
provide guardianship services to Arlington residents who require
guardians but who have no family members available to act as guardian.

4. Subsequent to the limited guardfanship order in this matter
Arlington Develcpmental Canter and the State of Tennessee have granted
a contract to Comcare, Inc., under which contract Comcare, Inc., would
provide guardianship services previously rendered by Guardianship and
Trust Corporation of Tennessee.

S. The change. in the guardianship service contract was based
solely upon fiscal and administrative considerations and was not to
indicate any dissatisfaction with the Guardianship and Trust

Corporation of Tennessee.



6. Comcare, Inc., is an acceptable and appropriate party to
sarve as limited guardian 1n this matter and that it is {n the best
interests of the ward that such substitution of limited guardianship
be granted by the Court.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that:

1. Tha Guardianship and Trust Corporation of Tennessee be, and
hareby 1s, removed as the 1imited guardian n this matt;r.

2. Comcare, Inc., be, and hereby 1is. appointed as successor
timited guardian for the ward Herman Walter Runions to serve without
bond under the same terms and conditions as heretofore provided for
the Guardianship and Trust Corpor;t1on of Tennessee, and, further, to
protect the personal well-being and lagal {interests of the ward.

3. The Clerk of this Court is directed to issue Letters of
Limited Guardianship to Comcare, Inc.

4., The Guardianship and Trust Corporation of Tennessee is to
issue a full and final report to this Court within gsixty (60) days
regarding fts activities as limited guardian.

S. A1l costs in thi1s matter are sssessed against the State of

Tennessee.

doe
' Date M

_Zh..‘.?m_z&-_»fnd
Mary M. orcon (BPR No. 11537)

Attorney for Petitioner
Tennessee Department of
Mental Health and
Mental Retardation '
Arlington Developmental Center
P.O. Box 586
Arlington, TN 38002-0586
(901)867-2921




IN THE PROBATE COURT OF SHELSY COUNTY, TENNESSEE

IN THE MATTER OF: ) NO. B-10381

HARVEY WATSON OIv. 1

ORDER SUBSTITUTING CO-LIMITED GUARDIAN

This cause came to be heard on the Y i aa™ day of

2N Aancl/e , 199 X, upon the sworn petition of Mona Reeves-Winfreay
Superintendent of the Arlington Developmental Center, a facility of
the Tennessee Department of Mental Heaith and Mental Retardation, upon

tha testimony of Lucy Bi1l1ings, Wast Tennessee representative for

Comcare, Inc., and upon the entire record in this cause, from which it

satisfactorily appears to the Court that:

1. By order dated November 16, 1887, the ward Harvey Watson
was found toc be a disabled person under the Limited Guardifanship
Proceedings for Disabled Persons Law of this State and at that time
the Guardtianship and Trust Corporation of Tennessee was appointed to
sarve with the ward's mother Chariyne MclLean Watson as co-11m1t|d\
guardian for such ward.

2. The ward at a1l times relevant hereto has been a resident of
the Arlington Developmerttal Center, a facility of the Tennessee
Department of Mental Health and Mental Retardation.

3. At the time the 1imited guardianship was osfablishod, the
Ariington Developmental Center and the State of Tennessee had a
contract with the Guardianship and Trust Corporation of Tennessee to
provide guardianship servicas to Arlington residents who require
guardians but who have no family members available to act as guardian.

4. Subsequent to the lim{ited quard1an§h1p ordaear in this matter
Arlington Developmental Center and the State of T-Bn‘ssoo have granted
a contract to Comcare, Inc., under which contract Comcare, Inc.l wou ld
provide guardianship services previously rendered by Guardianship and
Trust Corporation of Tennessee.

S. The change in the guardianship service contract was based

solely upon fiscal and administrative considerations and was not to

/. ’ [ v



inc._ate any adissatisfaction with the Guardianship and Trust
Corporation of Tennessee.

6. Comcare, Inc.. is an acceptable and appropriate party to
serve as co-limited guardian in this matter and that, it is imn the best
interests of the ward that such substftution of co-limited guardian-
ship be granted by the Courct.

IT IS THEREFORE., ORDERED, ADJUDGED AND DECREED that:

1. The Guardianship and Trust Corporation of Tennessee be., and
hereby is, removed as the co-limited guardian fn this matter.

2. Comcare, Inc., be, and hareby 1s, appointed as successor co-
limited guardian for the ward Harvey Watson to serve without bond
under the same terms and conditions as heretocfore provided for the
Guardianship and Trust Corporation of Tennessee, and, further, to
protect the personal well-being and legal interests of the ward.

3. The Clerk of this Court is directed to issue Letters of Co-
Limited Guardianship to Comcare, [nc.

4. The Guardianship and Trusé Corporation of Tennessee 1is tO
issue a full and final report to this Court within sixty (60) days
regarding its activities as cao~-limi{ted guardian.

S. All costs in this matter are assessed against the State of

\

A.Z//(////

Tennassee.

Date

.Z!zd Ad L ZZI 5é;«LZ}JL/
Mary M. /Horton (BPR No. 11537)

Attorney for Petitioner ' ~
Tannessee Departmaent of

Mental Health and .
Mental Retardation

Arlington Developmental Center 111

P.O. Box 586
Arlington, TN 38002-0586
(901)867-2921
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Appendix D

(Part of Defendants’ supplemental submission relating to
Guardianship Orders previously filed under seal on May 12, 1993.)
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9.

Orders for the appointment of a Conservator of the Person. under the new conservatorship
law. Tenn. Code Ann. §§34-11-101 et seq. and 34-13-101 et seq. The appointed
Conservators. by Order, are given “full authority over the person of the Respondent. . .
which authority shall include but not be limited to the following powers and rights:

(a) To give consent to and to make other informed
decisions relative to medical and mental
examinations and treatment including, but not
limited to, admission to health care and residental
facilities, surgery, and the administration of
psychotropic medication;

(b) To consent to participation in studies supervised
by qualified professionals;

(c) To consent to participation in activities which are
reasonable and necessary for the habilitation of the

Respondent;

(d) To protect Respondent’s personal well-being and
legal interests.

BOpEcfirey
CE I lora

Egi Pamela
EQER Donna
G James Leroy
P‘Ierome
HENER) clynda
Loy Teresa

L icki

10. MgfmMichael



16.

17.

18.

19.

. MR Decvona

M@t reddie Glenn

. N@JRBrownlow
. S’ ames

. Qg Jayna Marie

SEIR David Vincent

TY K andethies

Wl floyd
WellammDonatella

Y¢IEg Kathy Ann



10.

11.

12.

13.

Orders appointing Limited Guardians and vesting them with the following powers and
rights:

(a) To give consent to and make other informed decisions
relative to medical and mental examinations and
treatment including, but not limited to. admission to
health care and residental facilities. surgery, and the

administration of psychotropic medication;

(b) To consent to participation in studies supervised by
qualified professionals;

(¢) To consent to participation in activities which are
reasonable and necessary for the habilitation of the

Respondent:

(d) To protect Respondent’s personal well-being and legal
interests.

AR Mary
AR Debbra
BE@ERCarl

BQEER James

B Gerald Wayne
B Anthony Bumell
B@ER onald Stanton
O Elton Eugene
D@RNecole

D@ obbie Jane
FOENER [ arry

G Micheal V.
GY Phillip A.



14. H@lPClaude

15. HJRSondra

16. H@ll onna

17. /G James*

18. K@EEBCatherine Jane
19. @K cnneth

20. QS Gregory Maurice
2]. LqJB Bobby Lee*

22. M@ Trevor*

23. M@EEBMiriam

24. Mgl John*

25. PN Jerry Patterson (“Pat™)
26. RGEEEER )uies Mark
27. REEER Karen

28. RGN Hcrman*

29. S4B Oliver

30. S- Bobbie

31. SO Keri Michele
32. T4 Candethous

33. TQEEBHumphrey

*See Order Substituting Limited Guardian, adding the power and right to protect the personal
well-being and legal interests of the ward.



34. W~ouis Wayvnne
35. \N-Sterling

36. W Dale Allen

37. W Clara

38. YO oyd Hayes*

*See Order Substituting Limited Guardian, adding the power and right to protect the personal

well-being and legal interests of the ward.



Orders appointing Conservators with the following specified
powers and rights:

(a) To give consent to make other informed
decisions relative to medical and mental
examinations and treatment including, but not
limited to, admissions to health care and
residential facilities, surgery, and the
administration of psychotropic medication;

(b) To consent to participation in studies
supervised by qualified professionals;

(c) To consent to participation in activities
which are reasonable and necessary for the
habilitation of the Respondent;

(d) To protect Respondent's personal well-being
and l=2gal interests.

DEENNNENE® Timothy Guinn
RGNS John Paul

WO Terry Alan



D.

Orders appointing Limited Guardian or Conservator of the person. with the following

powers:

()

(3)

4

KEEBR obert

To consent to and make other informed decisions relative

to any and all medical and mental examinations and

treatments, and psychological services. including but not

limited to, admission to medical care programs. residential
facilities, surgery and the addministration of any appropriate
medication, including but not limited to, psychotropic medication.

To consent to participation in studies supervised by
qualified professionals.

To consent to participation in activities which are
reasonable and necessary for the care, training and

habilitation of respondent.

To protect respondent’s personal well being and legal interests.



10.

11.

12.

13.

14.

Orders appointing Limited Guardians or Conservators and vesting them with the
following powers and rights:

(a)  To give consent and make other informed decisions
relative to medical and mental examinations and
treatment including, but not limited to, admission to
health care and residential facilities. surgery, and

administration of pyschotropic medication;

(b)  To consent to participation in studies supervised by
qualified professionals:

(c) To consent to participation in activities which are

reasonable and necessary for the habilitation of the
respondent;

AQEEER. Rebecca
AGEEERMarvin
AQ@EE oseph Lynn
B Carol Ann
DEEEPDarren

me Patricia
DR Mary

BEEBF rancis (“Andy”)
B@BDcadre Mae
CQIS A ndre

O Judith

C- Gregory
C@EEsta Lynn

CQE .)ia Rebecca



1.

Orders appointing Limited Guardians and vesting them with
the following powers and rights:

(a) To give consent to and make other informed
aecisions relative to medical and mental
examination and treatment, including, but not
limited to, surgery and administration of
psychotropic medication;

(b) To consent to participation in studies
supervised by qualified professionals; and

(c) To consent to participation in activities
which are reasonable and necessary for the
habilitation of the respondent;

(d) To protect the personal well being and legal
interests of the respondent.

G ) ‘Harvey Richard [See Order Substituting Co-Limited
Guardian for power in (d)]
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Orders appointing Conservators of the person. with the following powers and rights:

(a) The powers listed in Tenn. Code. Ann. §34-4-207
[the same duties and powers as the guardian ot 2 minor]:

(b) To give consent and make other informed decisions relative
to any and all medical and mental examinations and treatment
and psychological services, including, but not limited to.
admission to medical health care programs, residential facilities.
surgery, and administration of any appropriate medication,
including, but not limited to, psychotropic medication;

(c) To consent to participation in studies supervised by qualified
professionals;

(d) To consent to participation in activities which are reasonable and
necessary for the care. training and habilitation of the Respondent;

VD onna L.
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19.

Orders appointing Conservators or Guardians of the person:
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Orders appointing Limited Guardians and vesting them with the following powers and

rights:

(a)

(b)

(c)

A- Johnny Glenn
B-v(ary Catherine

The right to give consent and make other informed
decisions relative to medical and mental examination
and treatments including, but not limited to. surgery
and administration of psychotropic medication.

The right to consent to participation in studies
supervised by qualified professionals.

The right to consent to participation in activities which

are reasonable and necessary for the habilitation of the
respondent.

B—Melanie Heather Ann

DY Annie
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OISR Donald Ray
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Dy Lisa Gail
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S Donald
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J.

Orders appointing Limited Guardians and vesting them with the following powers and

rights:

Tl arry
W larence

(a)

(b)

To give consent and make other informed decisions
relative to medical and mental examinations and
treatment including. but not limited to, admission to
health care facilities, surgery and administration of
psychotropic medication;

To consent to participation in activities which are
reasonable and necessary for the habilitation of the
respondent:



1.

2'

Oorders appointing Limited Guardians, with the following
powers:

(a)

(b)

(c)

(d)

(e)

To consent to admission to the Arlington
Developmental Center as & full-time resident;

To consent to appropriate treatment plans or
training as suggested by the Arlington
Developmental Center;

To consent to medical and mental examination and
treatment;

To consent to discharge from Arlington
Developmental Center;

To consent to admission into other professional
programs providing services for the mentally
retarded upon discharge from the Arlington
Developmental Center.

tqfllllNNe Tony Lavelle
JEER Ethel Mae



Orders appointing Limited Guardians with the following powers and duties:

(a)

(b)

()

(d)

HEJEEMEPT imothy Lee
SQEE: 21 lene

To make provision tor the ward’s care. comfort,
maintenance. and support;

To make decisions about custody of the ward and
to make custodial arrangements, with consideration
given to the needs and desires of the ward;

To make reasonable effort to secure for the ward
training, education. medical and psychological services,
and social and vocational opportunities as appropriate,
as well as to assist the ward in the development of
maximum self-reliance and independence;

To give or withhold consent to such medical and mental
examinations and treatments of the ward as the limited
guardian shall determine to be appropniate.



l.

2.

Orders appointing Limited Guardians with the following
powers and duties:

a. Custody of the ward;

b. To make provision for the ward's care, comfort,
maintenance, and support;

c. To secure training, education, medical and
psychological services, and social and vocational
opportunities as are appropriate, as well as to assist
the ward in development of maximum self-reliance and
independence;

d. To consent to medical and mental examinations and
treatment including but not limited to admission to and
discharge from health care facilities, surgery,
administration of psychotropic medication,
participation in studies conducted by qualified
professionals, and participation in activities which
are reasonable and necessary for the ward's
habilitation.

CQEma Teresa Annette

K@M Judy Catherine



N. Orders appeointing Limited Guardians with the following
powers and duties:

a. To make suitable provisions regarding care, comfort,
maintenance, and support;

b. To make reasonable efforts to secure for the ward
training, education, medical, and psychological
services;

c. To consent to appropriate medical and mental

examinations and treatments on behalf of the ward.

1. WQmgme Jacqueline Deneen




oO. Orders appointing Limited Guardians with the following
powers and duties:

a. Custody of the ward;

b. To make provision for educational, medical, and
psychological services and social opportunities;

c. To make provision for the ward's care, comfort,
maintenance, and support.

1. T— Vernon Lee
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10.

Orders appointing Conservators of the person, with the following powers and rights:

(a)

(c)

(d)

A Sandra
P. Nedra Elaine

Hill Kimberly Andrea
MR Orta Kelly
RN Drlene

iy George Edward

S Lot
S Charles L.

To make decisions and arrangements. similar to
those which would be made by the parent of a
minor child, about the custody and residence of
the disabled person.

To make arrangements for the proper care, training
and treatment of the disabled person.

To make application on behalf of the disabled person
for certain benefits where appropriate, such as Social
Security and Medicaid.

To make decisions about medical and surgical treatment
on behalf of the disabled person.

TR Rickey David

Wi Matthew Scott




Orders appointing Limited Guardians with the following
powers and rights:

a. To give consent and make other informed decisions
relative to medical and mental examinations and
treatments including, but not limited to surgery and
administration of psychotropic medication;

b. To consent to participation and studies supervised by
qualified professionals;

SgE Timothy



R.

Orders appointing Limited Guardians with the following
powers:

a. To secure medical and mental health treatment and to
consent to surgery;

b. To secure services appropriate to assist the ward in
the development of maximum self-reliance.

FUNNEE Alice



Orders appointing Limited Guardians with the following
powers:

a. Those provided by Tenn. Code Ann. §§ 34-4-101 et seq.

b. To consent to any and all medical or mental
examinations and treatment;

c. To authorize the ward's institutionalization;

b d. To dispose of all other matters.

JAN Carla Marie
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2.

Orders appointing Limited Guardians with the following

powers:

a. To consent to medical and psychological care and
treatment;

b. To execute all instruments necessary in order to admit
the ward to Arlington Developmental Center for
treatment.

K Mary Kay
W@l Carol Jean



Orders appointing Limited Guardians with the following
powers and duties:

a. To admit to any hospital, clinic, or otherwise for
health, education, welfare, or medical treatment;

b. To consent to medical treatment.

S@aEEN Russell




Orders appointing Limited Guardians with ¢
powers and duties:

a. Consenting to medical care and treatm
best interest.

PN Sandra L.
Y Dana Edward

he following

ent in the ward's



Orders appointing Limited Guardian or Conserva
estate.

A raul David
AR ichele Ann

JANMW Thomas Steven

tor over the



X. Orders appointing Conservators of the person. with the following powers and rights:

(a)

(b)

1. T4 Brenda Ann

To give consent and make other informed decisions
relative to medical and mental examinations or
hospitalization and treatment including, but not limited
to, surgery and the administration of psychotropic
medication;

To determine where the respondent will live.
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SANDRA HOWARD, by her next
friend Elizabeth

Henderson,

HERMAN WALTER RUNIONS, by his
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next friend Jodie Wheeler,
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STEVELYN DANIEAL TUCKER, by her
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NED McWHERTER, in his official
capacity as Governor of
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MONA REEVES-WINFREY, in her
official capacity as
Superintendent of the
Arlington Developmental

Center,

THE TENNESSEE DEPARTMENT OF
MENTAL HEALTH AND MENTAL
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EVELYN C. ROBERTSON, JR., in
his officiak capacity as
Commissioner of Mental Health
and Mental Retardation,

MARJORIE NELLE CARDWELL, in her
official capacity as
Assistant Commissioner for
Mental Retardation,

THE TENNESSEE DEPARTMENT OF
HEALTH,

RUSSELL WHITE, in his official
capacity as Commissioner
of Health,

MANNIE MARTIN, in his official
capacity as Director of
the Bureau of Medicaid,

THE TENNESSEE DEPARTMENT OF
HUMAN SERVICES,

ROBERT GRUNOW, in his official
capacity as Commissioner
of Human Services,

BETTY GAYLE, in her official
capacity as Assistant
Commissioner for Social
Services,

PATSY MATTHEWS, in her official
capacity as Assistant
Commissioner for
Rehabilitation Services,

Defendants.

PARENT-GUARDIAN ASSOCIATION OF
ARLINGTON DEVELOPMENTAL CENTER

Intervenor.
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ORDER GRANTING MOTION TO ENTER FINDINGS FROM 92-2062 IN THIS CASE
AND
GRANTING MOTION TO INTERVENE
IN CIVIL ACTION NO. 92-2062

Before the Court is plaintiffs’ Motion for Entry of The
Court’s Findings And Orders on Liability in United States of
America V. State of Tennessee, et al.,, Civil Action No. 92-2062,

as Findings of Fact in This Case, and Motion to Consolidated,
filed June 12, 1995. More specifically, plaintiffs assert that
defendants should be prevented from litigating the issue of
defendants’ liability for violation of plaintiffs’ substantive
due process rights!’ because that issue has already been decided;
by the Court in U.S.A. v. State of Tennessee, Civil Action No.
92-2062. Plaintiffs are not seeking issue preclusion on their
First Amendment claim since that claim was not litigated in Civil
Action No. 92-2062; but they argue that for purposes of judicial
economy both cases should be consolidated. For those reasons
stated below, the Motion to Enter Findings is GRANTED and the
Motion for Consolidation will be treated as a Motion to

Intervene, which is GRANTED.

The doctrine of issue preclusion, also known as collateral

estoppel, is used to prevent unnecessary relitigation of issues

m The parties both agree, and the Court has previocusly. noted, that the

substantive due process claim in the present matter is identical to the
substantive due process claim litigated in U,S.A. v. State of TN.

-3 -



that previously have been decided. Generally, issue preclusion
is appropriate where an issue in a prior action was raised,
litigated, and actually determined and where the estopped party
(defendants) had a full and fair opportunity to be heard on this
issue in the prior action. See NLRB v. Master Slack Corp., 773
F.2d 77, 81-81 (6th Cir. 1985). The doctrine, in federal cases,
is no longer limited by the need for mutuality of the parties.
Allen v. McCurry, 449 U.S. 90, 94-95 (1980) (citing Blinder-

Tongue Laboratories, Inc. v. Unjversity of Illinois Foundation,
402 U.S. 313 (1971)). Thus, a plaintiff who was not a party to a

prior federal suit can, under many circumstances, use collateral
estoppel "offensively" in a subsequent case against the party who

lost in the earlier suit. See Parklane Hosjery Co. v. Shore, 439
U.S. 322 (1979).

The trial in U.S.A. v. State of Tennessee, et al, began on
August 30, 1993 and ended on October 26, 1993. During the trial

the United States presented a total of 17 witnesses, together
with a large number of depositions and deposition excerpts. The
state of Tennessee began its defense on September 10, 1993,
ultimately presenting the live testimony of 20 witnesses plus a
large number of depositions. In rebuttal the United States
presented the testimony of three witnesses and the video
deposition of Dr. Susan Hyman. Over 440 exhibits were introduced
at trial and considered by the court. Based on the extensive

evidence presented in this case, the Court entered detailed



findings of fact, assessing credibility of witnesses, resolving
conflicts in testimony, and weighing the sufficiency of evidence.
Specifically, in oral findings of November 22, 1993 (Addendum
docketed February 18, 1994) and Supplemental Findings of Fact
filed February 18, 1994, the Court found that conditions at
Arlington did not meet minimally adequate constitutional
standards and, therefore, defendants were found to have violated
the due process rights of residents at Arlington Developmental

Center.

All of the defendants named in U.S.A. v. State of
T essee., e , are officials of the State of Tennessee who i
are sued in their official capacity. Named defendants include
Don Sundquist, Governor of the State of Tennessee, Marjorie Nelle
Cardwell, Commissioner of the Tennessee Department of Mental
Health and Mental Retardation, and Max Jackson, Superintendent of

Arlington Developmental Center.

In the matter currently before the Court, all defendants are
named in their official capacity as well. As this Court has
previously noted, "When a suit is brought against employees of a
state or a county or other political subdivision in their
official capacity, the governmental entity with whom they are
employed is, for all practical purposes, the actual party in the
case." (Addendum to Supp. Find. of Fact at 3.) Thus, both cases

share a common defendant, the State of Tennessee.



A review of the record of U,S.A. v. State of Tennessee, et
al. reflects that defendants had a full and fair opportunity to

litigate the key issue of whether conditions at Arlington met
minimally adequate due process standards prescribed by the
Constitution. Additionally, allowing defendants a second
opportunity to litigate the same issues already decided by the
Court in U.S.A. v. State of Tennessee, et al. would be a waste of
judicial resources. Furthermore, defendants agree in their
motion to dismiss that collateral estoppel or res judicata
applies to this case, although they argue that application of
either doctrine should result in dismissal of the case. See
Motion to Dismiss, filed June 12, 1995.” Thus, defendants are .
barred by the doctrine of issue preclusion from again litigatiné
their liability under this substantive due process claim.®
Accordingly, the Motion for Entry of the Court’s Findings is

GRANTED.

Since plaintiffs have established that they meet the
conditions for applying the doctrine of issue preclusion, the
prior findings of fact, including supplemental findings of fact

(Supplemental Findings, docketed February 18, 1994 (docket entry

@ The motion to dismiss will be addressed by the Court in a separate order

of the Court.

B In so ruling, the Court, upon reviewing the record, notes that nonmutual

offensive collateral estoppel is applicable against the State of
Tennessee under the facts in this case and thus the limitation of this
doctrine bv United States v. Mensoza, 464 U.S. 154 (1984), is not
applicable See, e.g., Colorado Springs Production Credit Association

v. Farm Credit Administration, 666 F. Supp. 1475 (D.Col. 1987).
-6 -



#251); Addendum docketed February 18, 1994 (docket entry #252)),
by the Couzsrin Civil Action No. 92-2062 ARE HEREBY ENTERED as
findings of?iact in this case. Furthermore, the Court having
previously found that the Remedial Order, docketed September 2,
1994 (docket entry #338), is the appropriate remedy in this
matter for violation of the plaintiffs’ due process rights, IT IS
HEREBY ORDERED that the Remedial Order, docketed September 2,
1995, IS ENTERED as the final Order in this matter as a remedy
for defendants’ violation of plaintiffs’ Fourteenth Amendment

rights.

Consolidation :
Plaintiffs have additionally moved for consolidation of thé
present case with Civil Action No. 92-2062 pursuant to Federal
Rule of Civil Procedure 42(a) which allows a Court to consolidate
cases when pending actions involve a common question of law or
fact to avoid unnecessary costs or delay. Upon consideration of
the motion in this matter, it appears that consolidation is not

applicable. See Frazier v. Garrison I.S.D., et al., 980 F.2d
1514, 1531-32 (5th Cir. 1993).

However, it appears that plaintiffs are actually seeking to
intervene in Civil Action No. 92-2062, under Federal Rule of

Civil Procedure 24. Based on the record before the Court and the



facts and circumstances in this case,” it is the opinion of this

Court that the interest of plaintiffs in Civil Action No 92-2213,

as well as the intervenors’, are not adequately represented in

Civil Action No. 92-2062 and that those interests would be

adversely affected if plaintiffs and intervenors were not allowed
to intervene in the case of U.S.A. v, State of Tennessee." See
United States v. Detroit International Bridge Company, 7 F.3d 497

(6th Cir. 1993) (district court’s denial of motion to intervene

filed approximately 8 month after the settlement agreement was

dated was an abuse of discretion).

Based on the foregoing, the Motion to Enter Findings is

GRANTED and the Motion to Consolidate will be treated as a motion

to Intervene which is GRANTED.

(4]

(s}

Since December 11, 1992 plaintiffs and intervenor in this case have been
allowed to attend depositions and receive documents in USA v. State of
Tennessee, et al., Civil Action No. 92-2062. Rule 16(b) Scheduling
Order (docketed December 11, 1992). Plaintiffs first sought
consolidation with Case No. 92-2062 by motion filed February 7, 1994.
See also, Order Directing Plaintiffs and Intervenor to Execute
Protective Order (filed December 28, 1992) (allowing presence and
receipt of discovery materials by People First plaintiffs and
intervenor). Intervention in Civil Action No. 92-2062 will not unduly
delay or prejudice the adjudication of the righta of the original
parties in that case; moreover, the intervening parties’ interests (both
the People First plaintiffs and the Parent-Guardian Association) are not
adequately represented by the existing parties. Thus, intervention in
case no. 92-2062 is appropriate under both Rule 24(a) and 24(b). See
U.S. v. Oregon, 839 PF.2d 635, 638 (9th Cir. 1988) (state mental health
facility residents entitled, as a matter of right, to intervene in
federal government civil rights action against state).

Since defendants addressed this issue in their Response to the motion to
consolidate, the Court has considered the question of prejudice and
determines that intervention would best serve the interests of justice.

-8 -



Because First Amendment assoqiation rights remain to be
resolved in this case, a Rule 16(b) follow-up scheduling
conference has been set at 9:00 a.m. on Thursday, October 19,
1995 in this case to establish final discovery and motion
deadlines on those issues and to set trial and pretrial dates.
Counsel should be prepared to address all issues set out in the

Court’s Standing Order on Rule 16(b) conferences.

Intervenors People First, et al. and the Parent-Guardian
Association are also hereby given notice of hearings currently

and 9:00 a.m. on

set for 9:30 a.m. on

Frida octobe 7, 1995 in Civil Action No. 92-2062.

SO ORDERED this 22] day of September 1995.

N0

ON PHIPPS McCALLA
ITED STATES DISTRICT JUDGE




