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A. This case was instituted by the Uiz oo~ PUTSUALL }

to the Civil Rights of Institutionalized Persons Act, 42 U.S.C.
§ 1997.

B. This Court has jurisdiction over these actions pursuant
to 28 U.S.C. § 1345.

C. Venue is appropriate pursuant to 28 U.S.C. §§ 1391 and
1392.

D. The United States is authorized to institute this ciwvil
action by 42 U.S.C. § 1997a and has met all the prerequisites for
the institution of this c¢ivil action prescribed by the statute.

E. The plaintiff is the United States of America.

F. The defendants include: the State of Wisconsin; Joseph
S. Leean, Secretary of the Department of Health & Family

Services; James Hutchison, Superintendent of the Southern
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Wisconsin Center for the Developmentally Disabled ("SWC"), in
Union Grove, WI; and Steve Watters, Acting Superintendent of the
Central Wisconsin Center for the Developmentally Disabled
("CWC"), in Madison, WI.

G. The individual defendants who are officers of the
Executive Branch of the State of Wisconsin have authority and
responsibility for the operation of SWC and CWC ("the Centers")
and are sued in their respective official capacities.

H. The parties agree that the care, conditions and training
of the developmentally disabled citizens residing at the Centers
("the residents") implicate rights that are secured and protected
by the laws and Constitution of the United States. The parties
entering into this Settlement Agreement recognize these statutory
and constitutional interests, and for the purpose of aveiding
protracted and adversarial litigation, agree to the provisions
set forth herein.

I. In entering into this Settlement Agreement, defendants
do not admit any violation of law and this Settlement Agreement
may not be used as evidence of a violation of law in any other
civil proceeding. The defendants maintain that the cars,
treatment and services provided at the Centers meet or exceed all
applicable legal standards, and far exceed the constitutional
minimums at issue in legal actions of this nature. The United
States maintains that the care, treatment and services provided

at the Centers continue to violate the constitutional and federal

statutory rights of the individuals residing in these




institutions. The defendants contend that they are currently
adhering to some of the policies and practices required by this
Agreement. The fact that a particular policy or practice is
included as a requirement in this Agreement is not to be
construed for any purpose by any person or forum as evidence that
the defendants are or are not currently following that policy or
practice. This Settlement Agreement is enforceable only by the
parties hereto, and only in the manner herein provided.

J. The provisions of this Settlement Agreement are a
lawful, fair and appropriate resolution of this case.

K. 1In all cases, the defendants agree to provide adequate
cafe, treatment and services consistent with the requirements of
Youngberg v. Romeo, 457 U.S. 307 (1982). To the extent any
provision of this Agreement relating to the provision of care,
treatment or services requires that any action be taken or thing
be done to a level of quality or in an amount that is not
otherwise specified or quantified in the Agreement, that
provision shall be interpreted consistent with the "professional
judgement" standard enunciated in Youngberg. 1In particular, all
qualifying terms used in this Agreement, including but not
limited tc "medically indicated," "adequate" or "timely" shall be
interpreted to mean that level, gquality, amount or timeliness of
care, treatment or services that is consistent with the
"professional judgment" standard enunciated in Youngberg.
However, the "professional judgment" standard enunciated in

Younghberg in no way relieves the defendants of any obligation to
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meet specific requirements of federal law, including but not
limited to regulations of the Health Care Financing
Administration governing Intermediate Care Facilities for the
Mentally Retarded.

L. This Settlement Agreement, voluntarily entered into,
shall be filed by the United States with the United States
District Court for the Western District of Wisconsin at the same
time as the summons and complaint in this matter are filed, and
shall be entered by the Court and shall be enforceable as an
order of this Court pursuant toc the'procedures provided herein.
The parties acknowledge that venue is proper in this Court and
that this Court retains jurisdiction over the Centers to the
extent and pursuant to the procedures provided in this Settlement
Agreement. This Settlement Agreement is legally binding on and
judicially enforceable by the parties pursuant to the procedures
provided herein and it shall be applicable to and binding upon
all of the parties, their officers, agents, employees, assigns,
and successors.

IT. TDICA E

A. Defendants will ensure that the Centers' residents
receive adeguate preventive, chronic, rocutine, acute, and
emergency medical care. To this end, at a minimum, the Centers
will continue to maintain a full time equivalent ("FTE") primary
care physician to resident ratio of at least 1:120 commencing no
later than April 1, 1997. For the purpose of calculating this

ratio, each Center Medical Director shall be considered to work




at that proportion of one FTE that his or her primary care
patient case lcad bears to the average patient case load of a FTE
primary care physician at the Center. Within 120 days from the

entry of this Settlement Agreement, the Centers' primary care

physicians will:

1. Conduct annual comprehensive evaluations of all
residents who are due for their regular annual evaluations;

2. Determine what specialized medical services ar
reculred for the residents for whom they are responsible and
timely provide or arrange for such services whenever necessary to
evaluate or treat the individuval's medical problems;

3. Participate in the development of an integrated
medical plan of care for each resident to address any chronic
medical problems of that individual, as part of the annual
comprehensive medical evaluation of that individual;

4. BAdequately review each resident's medical status
and progress in response to his or her medical plan of care as
often as is medically indicated given the resident's particular
medical condition and needs;

5. Review and adequately respond to all
recommendations of outside medical specialists, including regular
consultants, and laboratory findings, if medically indicated,
documenting what action has been taken and the reasons therefor,
including, if action is recommended by a physician specialist
within his or her field of expertise and is not taken, the
reason(s) for not acting upcn the recommendations or findings, or

seeking a second opinion;

6. Maintain formal relationships to cocordinate care
with medical perscnnel at acute care hospitals and to review the
care residents receive at these hospitals; implement a protocol
requiring staff at the Centers to obtain from the hospitals a
timely, adequate record of the diagnosis, course of treatment at
the hospitals, and prescribed treatment; perform a re-admission
assessment and write orders specifying the individual's follow-up
care after an individual is returned from the hospital; record
in the individual's medical record any treatment rendered or
recommendations made by hospital staff during the individual's

hospital stay; and

7. Implement peer review at each facility to review a
random sample of not less than 10% of all residents' medical




charts annually, in order to evaluate and make recommendations
regarding the medical care provided these residents.

B. Emergency care - Defendants shall provide all staff
physicians, registered nurses ("RNs"), licensed practical nurses
("LPNs"), supervisors, and direct care employees who regularly
provide services on-grounds at the Center, with annual training
in procedures for seeking assistance in case of emergency; and
shall provide systematic, periodic training in emergency
procedures, including the proper way to administer cardio-
pulmonary resuscitation, to a number cf staff sufficient to
ensure that these services are always readily available to all
residents. Thereafter, defendants shall evaluate, through the
use of emergency drills held at least annually on each unit and
for each shift, the competence of all participating staff to
perform adequately, document such evaluations and provide such
additiocnal training as the evaluations indicate are necessary to
ensure staff competence in emergency procedures. Defendants will
ensure necessary medication and egquipment to be used in case of
emergency are easily accessible to qualified staff in each
residential unit. Within 30 days of each medical emergency, the
Medical Director shall select a quality assurance committee with
a membership that is appropriate to the nature of each emergency
to review the emergency to assess whether the actual response
was timely and adequate, and make and disseminate any
reccmmendations for improving the emergency response. The
Medical Director shall develop and oversee the implementation of
a protocol or written guidelines for conducting such reviews and
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making recommendations. The medical director, a staff physician,
and a nurse at each Center shall be members of that Center's
committee, along with any other individuals deemed appropriate by
the Centers. An "emergency," within the meaning of this section,
includes status epilepticus, respiratory arrest or any other
sudden, life-threatening event or condition.

The CWC Short Term Care Unit, formerly used as an inpatient
hospital unit, will no longer be used for these purposes. This
unit may be used for evaluaticn services for community residents
with developmental disabilities, rehabilitation for CWC residents
returning from surgery or other hospitalization, short-term
services such as continuous oxygen for respiratory ailments or
fluid therapy for mild dehydration for CWC residents when the
attending physician concludes that hospitalizaticn is not
medically necessary, or hospice care for CWC residents with
terminal conditions where such care cannot be provided on the
resident's living unit. Inpatient hospital treatment of CWC
residents shall be provided at a local hospital.

C. Training for medical staff - Upon the entry of this
Settlement Acreement, defendants shall, periocdically but not less
than once annually, obtain the services of expert medical
specialists of the Centers' choice who shall train the Center's
primary care physicians and registered nurses in the assessment,
diagnosis, treatment and monitoring of medical prcblems typically
associated with persons with developmental disabilitieé. Topics

covered within the first year following the entry of this




Settlement Agreement shall include: (1) neurologic disordefs,
including seizures and specifically the prescription of
medication to control seizures; (2) orthopedic and physiatric
conditions; (3) gastrocenterologic disorders, and physical and
nutritional management; and, (4) behavioral and psychiatric
disorders, including the psychopharmacologic treatment of such
disorders, and side effects of behavior modifying medication.
Thereafter, topics covered shall be at the discretion of the
medical director. Defendants shall document that such trainin
occurred, including maintaining a list of thcse in attendancs as
well as clinical areas covered.

In addition, all newly hired medical staff shall attend an
orientation course which covers, at a minimum, the four topic
areas listed above. Again, defendants shall document that suc
training occurred. The trainers for this orientation course may
include qualified Center medical staff.

D. Neurology consultations and seizure management -
Defendants will provide adequate neurology care, including
routine, chronic, and emergency seizure management to all
individuals with epilepsy at the Centers. The defendants shzll,
within 120 days from the entry of this Settlement Agreement,
implement and ensure the following:

1. A board certified neurologist(s) shall perform a
comprehensive assessment for each resident receiving
anticonvulsant medication as often as is medically indicatec
given the medical condition of the resident to determine whe:ler
the medication treatment is justified; defendants shall maintain
the number of hours of neurclogy care provided by board certified

neurologists at the Centers and request outside neurology
consults as needed;




2. The neurologist(s) at the Centers shall timely
evaluate, diagnose and recommend treatment for residents who are
referred to them by primary care physicians, and examine and
recommend treatment, as often as is medically indicated for
residents receiving anticonvulsant medications;

3. 1In performing these duties, the neurolegist (s)
shall confer with the referring primary care physician and, if
medically indicated, with the assigned psychiatrist, and timely
record notes in the resident's medical records that reflect the
neurological assessment, diagnosis, recommended course of
treatment, and results;

4. For each individual currently receiving
anticonvulsant medication, the neurologist(s), in concert with
the Center's medical professionals, shall evaluate whether the
type of medication is appropriate and effective for the type of
seizure and is consistent with the principles of monotherapy or
rational polypharmacy, representing the fewest number of
medications medically indicated for effective seizure management.
It is understcod between the parties that adherence to these
principles does not necessarily rule out use of some newer anti-
convulsants that are intended as add-on medications. The
neurologist shall ensure that residents are not kept on anti-
convulsants that serve no therapeutic purpose and are not
maintained on supertherapeutic or subtherapeutic levels of anti-
convulsants for prolonged periods without adequate documentation
of the neurologist's professional judgment that such level is
medically indicated;

5. The Centers will employ systems for the recording
of every seizure of each resident including information on: (a)
the date and time of the onset of the seizure; (b) the duration
of the seizure; (c) a description of the seizure; (d) an
indication as to whether cor not the individual is conscious or
unconscious, and the duration of any period(s) of
unconsciousness; (e) any medical or other steps taken to control
the seizure; and (f) the individual's response to the
intervention;

6. The Centers will provide training programs to
ensure that all staff, including nursing and direct care staff,
shall be trained in how to recognize a seizurs, describe the
seizure and length of time it lasts and record that information
in the resident's record; and

7. Defendants will utilize a gquality assurance process
to ensure that all seizures are being aporopriately documented

and evaluated.




E. i ' r = - The defendants will
provide adequate routine and emergency psychiatric and mental
health services to residents who need such services.

Psychotropic medication shall not be used as punishment, in lieu
of a training program, for behavior control, in lieu of a
psychiatric or neuropsychiatric diagnosis, or for the convenience
of staff. To these ends, defendants shall within 180 days from
the entry of this Settlement Agreement, unless otherwise noted:

1. Continue to employ and utilize a board certified or
board eligible consulting psychiatrist(s) with experience
treating developmentally disabled individuals at SWC at least 40
hours per week, and at CWC at least 24 hours per week; ensure
that the consulting psychiatrist(s), among other
responsibilities, is involved in the ccordination of mental
health services in the facility, and is responsible for ensuring
that residents with mental health concerns receive an initial
comprehensive psychiatric assessment, diagnosis, treatment plan,
quarterly treatment plan update, and psychotropic review at
least quarterly in connection with the regular quarterly
evaluation of care of each resident; ensure that the
psychiatrist(s) formulate and sign a diagnosis or diagnoses,
considering differential diagnoses where appropriate, and
employing DSM-IV criteria and terminology;

2. The psychiatrists shall, upon request of the
inter-disciplinary team ("IDT") or at the psychiatrists' own
request, serve on the IDT cf any resident whose individual plan
of service includes the use of behavior medifying medication or
for whom such has been recommended;

3. Ensure that the psychiatrist(s) adequately review
the current medication regimen of each individual to determine
whether the type and dosage of the medicaticn is indicated by the
resident's needs, and recommend any changes in the medication
regimen; ensure that the psychiatrist(s) consults with the
assigned psychologist to determine whether the existing behavior
management program is indicated by the resident's needs and
whether different programs or interventions could be developed to
address the resident's target behaviors and/or symptoms so as to
reduce or eliminate the need for psychotropic medications; ensure
that the psychiatrist(s) consults with the resident's primary
care physician, psychologist, nurse, and other appropriate
members of the resident's IDT, to determine whether the harmful
effects of the resident's mental illness outweigh the possible
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harmful side effects of the psychotropic medication and whether
all reasonable alternate treatment strategies are likely to be
less effective or potentially mcre dangerous than the medication,
and require that the psychiatrist document his or her evaluation
results and conclusions. This review, consultation and
documentation shall be performed in connection with the regular
quarterly review of each resident, or more often if indicated by
the resident's needs;

4. Ensure that the psychiatrist(s) develop and sign as
part of each resident's quarterly review process (or more often
if indicated by the resident's needs) an overall treatment plan
for each resident with a diagnosis of mental illness with a
description of clear, objective and measurable short-term,
intermediate and long rangs goals and objectives for each
resident including time frames for the achievement of each;

5. Develcp and implement a system that requires the
psychiatrist(s), when prescribing a psychotropic medication for
tehavior modification, to specify in the medical record the
behavior (s) that initiate(s) the use of the behavior-modifying
madication, and that requires the psychologist and the treatment
team (including the psychiatrist) to specify in the medical
record, where appropriate, the behavior(s) to be taught to the
resident to replace the behavior(s) that initiate(s) the use of
the medication or other programs to be used to reduce or
eliminate the use of the msdication; utilize psychotropic
medications for behavioral control purposes only in the context
of a treatment plan for a mental illness or psychiatric disorder
that is based upon data that is sufficiently reliable to meet the
treatment needs of the residents; avoid use of psychotreopic
madication unless specific justification exists and is documented
in the individual's medical record; and

6. Ensure that each resident is receiving benefit from
the treatment once it has begun, by adequately monitoring the
treatment, conducting quarterly reviews of each resident's
working diagnosis, ensuring that the psychiatrist participates in
such reviews, ensuring that decisions about the efficacy of
treatment are based con cbjective data and by documenting the
rasults of such reviews in the resident's medical chart.

F. Defendants have organized and will continue to convene a
committee ("the Psychotropic Medication Review Committee"), the
purpose of which is ensure that psychotropic medications are used

appropriately in the Centers and the members of which are

appropriate to achieve this purpose.
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G. Medication - Within 180 days from the entry of this
Settlement Agreement, defendants shall take all reasonable
measures to ensure that prescription medications are adequately
prescribed for and administered to residents, including that such
medications not be used as punishment, in lieu of a habilitation
program, or for the convenience of staff. The defendants will:

1. Administer prescription medication only upon order
of a physician and behavior modifying medication only upon order
of a physician after consultation with a psychiatrist, except in
the case of any psychiatric emergency in which the resident's
behavior escalates to the point where the resident or others are
put at risk, in which case consultation must be had with the
Center's psychiatrist no later than the psychiatrist's next
regqularly scheduled work day, but in no event more than 72 hours
after the order;

2. Establish procedures to review the drug regimen of
each resident every 30 days, except in cases where the
prescribing physician has adequately justified in the resident's
medical record that less frequent review is adequate, require
that no prescription is valid for more than 90 days;

3. Utilize an adequate system for detecting, reporting
and responding to any medication side effects, and medication
errors; and

4. Develop and implement a quality assurance procedurs
whersby every six months a pharmacist performs a comprehensive
review of anticonvulsant and psychotropic medications used for
each resident; a copy of the review will be included in each
resident's medical record and shall include at least the
following information: the current and prior prescriptions,
docsage and dates of prescription changes; any recent and prior
lab results testing therapeutic blood levels for each medication;
for residents on anticonvulsant(s), each resident's seizure
history, and for residents on psychotropic(s), the current --
and, if different, prior -- psychiatric diagnosis or diagnoses
justifying use of the psychotropic(s); any relevant
recommendations or plans by medical perscnnel or consultants
contained in the record relating tc prescription of the
medication(s); observations of side-effects contained in the
record; and relevant observaticns or recommendations of the
reviewer, if any. To the extent the required information
consists of historical information for each resident, such
information shall be recorded for that period of time for which
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it would be useful for purposes of medical diagnosis and
treatment of the particular resident.

ITI. PSYCHOLOGICAL SERVICES, TRAINING PROGRAMS AND RESTRAINTS

A. The defendants will provide at the Centers
individualized habilitative services and training programs, which
are developed by qualified professionals, to facilitate the
growth, development, and independence of every resident, and to
reduce or eliminate risks to personal safety, provide protection
from harm, reduce or eliminate undue use of restraint, and
prevent regression. To this end, defendants shall, within 12
months from the entry cof this Settlement Agreement, unless

otherwise provided herein:

1. Employ sufficient FTE psychologists to meet the
needs of the residents, and to that end maintain a ratio at each
Center of at least one FTE psychologist to 25 residents requiring
behavior management programs (provided that nothing in this
paragraph may be construed to prohibit psychologists from
treating additicnal residents not requiring behavior management

programs) ;

2. Consult with a nationally recognized consultant in
psychological services for persons with severe developmental
disabilities to develop and help implement behavior data
collection systems that maximize reliability of data collection
in a clinical setting and that measure relevant information about
challenging and other behavior(s) and the conditions under which
they occur, including, where appropriate, the freguency,
intensity, severity, and duration of the behavior(s);

3. Conduct an adequate inter-disciplinary assessment
of each resident to determine the individual's need for training;

to that end, a psychologist shall:

a. Conduct an adequate descriptive analysis of
the individual's challenging behavior(s) using rating scale
instruments that are in general use in the professional field;
such descriptive analysis shall be written, adequately documented

and data-based;
b. Develop an hypothesis regarding the cause of

the challenging behavior(s) that is individualized for the
particular client; such an hypothesis shall be written,
adequately documented and data-baseqd;
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C. Conduct a functional analysis, or functional
assessment provided a professional shall adequately document why
a functional analysis is unnecessary, in the individual's natural
settings so as to best tailor an adequate intervention for each
of the individual's challenging behavior(s); such an analysis
shall be written, adequately documented and data-based; and

da. Document the rationale and reasons for the
development and implementation of a particular training program;

4. Have a qualified professional develop a
professionally based, individualized training program for each
resident based on the findings of the individual's assessment,
ensure that the training program is implemented over time and
revised when necessary, and provide each resident with an
adequate number of hours of training to enable the resident to
develop behavior(s) designed to reduce risks to personal safety,
afford protection from harm, provide freedowm from restraints that
are not necessary to protect the resident or others from harm,
prevent regression or deterioration of skills, facilitate growth,
development and independence, and teach functional, adaptive
skills; ensure that adequate programs are maintained and
generalized across settings, that training programs that seek to
teach skills are taught in functional settings and under
conditions that skills are to be used, and that behavior
reduction programs and skills training programs are integrated
and written in conjunction with one another;

5. Develop and implement training programs that contai
the following:

a. Training objectives developed by an
appropriately constituted IDT and based upcn assessments and
evaluations required above; for those individuals identified as
exhibiting maladaptive behavior(s), a behavior management
component which identifies the specific behavior(s) to increase
and decrease, procedures for staff to follow to decrease the
occurrence of the problem behavior(s), the alternative
behavior(s) that will be taught, and environmental changes to
promote the development of positive, adaptive behavior(s);

b. Instructional methods to be utilized by those
with responsibility for implementing the program; such methods
shall emphasize positive approaches and behavioral interventions
which promote functional skill development and socially accepted
behaviors in the individual;

c. An adequate training schedule to be followed
to reach the identified objective(s) of the training program;
identification of the persons responsible for the consistent

implementation of the program; and
d. Procedures to be utilized for data collection

to evaluate the effectiveness of the training program or any part
thereof and tc monitor the implementation of the training program
and ensure its modification, as necessary;
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6. Provide competency-based training for all staff
responsible for implementing the training programs to enable them
to implement the programs consistently and collect data which is
sufficiently reliable to meet the treatment needs of the
residents; thereafter, prior to implementing any program or
program change, such training shall be provided to each person
implementing the program or program change;

7. Implement systems for verifying that the recorded
data are sufficiently reliable to meet the treatment needs of the
residents and ensure that qualified professiocnals review and
adequately modify any individual's training program where the
individual has exhibited no measurable progress for a reasonable

period of time;

8. Regquire the IDT to meet on at least a quarterly
basis, or more frequently if critical issues arise which the IDT
determines need to be addressed in more frequent meetings, to
review the individual's progress in training programs; provide
that the IDT bases its review of the efficacy of the training
programs on the data collected as well as the occurrence of
incidents and use of restraints, and, i1f the IDT identifies the
need to revise the training program, it shall be revised and
implemented within a reasonable time period identified by the
IDT, taking into account the severity of the behavior and the

harm it poses;

9. Develop and implement programs, including the use
of augmentive devices as determined to be indicated based upcn an
IDT evaluation, for each resident with communication deficits,
inciuding deaf or hearing impaired residents, to teach
communication skills using methods adequate to meet the
resident's needs, including sign language, communications boards
and electronic devices; and

10. Within 90 days from the entry of this Settlement
Agreement, defendants shall meet all of the requirements in
Section A for those residents who in the past year have had
emergency restraint (other than a medical restraint utilized
pursuant to a written physician's order) or emergency
psychotropic medication. Within 120 days from the entry of this
Settlement Agreement, defendants shall meet all of the
requirements in Section A for those residents who in the past
year have had long-term or chreonic restraint, and for those
residents who are determined to exhibit self-injurious,
aggressive, or pica behavior that 1is reascnably likely to result
in significant illness or injury, or to have other seriously

maladaptive behavior(s).
B. The parties understand thact one of the goals of
providing residents with adequate programming and psychological
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services is to eliminate, to the extent practicable, constraints
on the residents' personal freedom and human potential that may
be caused by the use of restraints. The defendants shall ensure
that restraints, including emergency chemical restraints,
unplanned physical or mechanical restraints, time out, and any
form of planned restraint, are never used as punishment, in lieu
of training programs, or for the convenience of staff. The

defendants shall, within sixty days from the entry of this

Settlement Agreement:

1. Ensure that each resident who in the past year has
been subjected to significant emergency restraint (other than a
medical restraint utilized pursuant to written physician's
order), or to any form of long-term or chrcnic restraint, has
been provided with a formal, written, interdisciplinary
assessment and analysis as outlined above;

2. Ensure that the use of restraint as part of a
training program shall be prohibited except in those situations
where there is written confirmation in the individual's record
that other, less restrictive techniques have been tried and
implemented in a professionally designed training program and
data have demonstrated such techniques to be ineffective;

3. Ensure that any use of restraint shall be the least
restrictive form of restraint that has proven effsctive in
addressing the individual resident's behavicrs;

4. For those individuals who continue to be

restrained,
a. develop individualized training programs,

specifying:

(1) The behavior(s) to ke eliminated, the
function of the behavior(s) to be eliminated, and the specific
behavior(s), clearly and objectively defined, which trigger the

use of the restraint;
(2) Behavior(s) to be taught to the

individual to replace the behavior that initiates the use of the
restraint and other programs to reduce or eliminate the use of

such restraint; . .
(3) The type of restraint authorized,

including the maximum duration and other limitaticns, when
employed;




(4) The professional responsible for the
program and the staff authorized to implement it;

(5)- The frequency and manner in which
behavioral data are to be recorded by direct care staff;

b. specify in the individualized training program
the expected duration of a restraint or the date of next review
of a restraint; and

5. Ensure that the individual's psychologist or other
qualified professional shall begin, on the next day that the
psychologist or other qualified professional is scheduled to
work, the process of reviewing, each use of restraint and
ascertain the circumstances under which such restraint was used;
on a daily, weekly and/or monthly basis, the individual's
psychologist shall review any regular use of restraint on an
individual to ensure that restraint will be continued in
individual's preogram only if data that is sufficiently reliable
to meet the treatment needs of the individual supports the
efficacy of their continued use; the psychologist shall be
responsible for ensuring that the individual's behavior program
continues to be appropriate and/or is revised to meet the
individual's needs in the least restrictive manner.

C. The defendants snall ensure that for each resident with
a psychiatric disorder, there is communication between the
resident's psychologist, attending physician and psychiatrist
that is adequate to support the exercise of professional judgment
in treating the resident. In combining and integrating
behavioral programming and psychotropic medication for a
particular individual, the psychologist, physician and
psychiatrist shall cocrdinate their efforts to reinforce the

ultimate treatment objective(s).

IV. RECORDKEEPING
The defendants shall, within 120 days from the entry of this

Settlement Agreement, maintain an adequate record for each

resident that shall include current information with respect to

his/her care, medical treatment, and training and shall require
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staff to utilize such records in making care, medical treatment
and training decisions. Entries made by physicians, nurses and
medical consultants in resident records shall: 1) include the
time, when pertinent, and the date, and name and title of the
professional making the entry; 2) be timely, legible and
accurate; and 3) describe the resident's physical condition and
course of treatment. Resident records should contain, in a
prominent and visible location, a document identifying the
resident's primary treatment and training issues in all areas.
Physicians must write summaries in resident charts which contain
treatment goals, goal progress, and plans for future treatment.
V. F F A

A. Defendants shall employ and deploy a sufficient number
of professional and non-professional staff to adequately
supervise residents and adequately protect them from harm, and to
otherwise meet the residents' needs and the terms of this
Settlement Agreement. To that end, Defendants shall maintain
current direct care staffing ratios.

B. Within 180 days from the entry of this Settlement
Agreement, unless otherwise specified herein, the defendants
shall ensure that all appropriate staff, including physicians and
nurses, who provide services to residents are adequately trained
to implement the requirements of this Settlement Agreement and
are thereafter provided with competency-based in-service training
on a regular basis. The training should at least include the

following topic areas: mental retardation; mental illness and
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psychiatric disorders and treatment; psychopharmacology;
particular medical and nursing needs of the developmentally
disabled; emergency medical response and procedures; physical and
nutritional management; recognition of seizures and seizure
management, including recordkeeping for seizures; behavior
management techniques; implementation of individualized treatment
and training programs; and use of bodily restraint and time out,
including recocrdkeeping for such procedures. Defendants shall
keep a record that such training occurred, and maintain a list of
those in attendance as well as clinical areas covared.
VI. COMMUNITY SERVICES

A. The defendants shall operate under policies that provide
services to individuals with developmental disabilities in the
least restrictive, and most integrated and normalized setting
consistent with their individual treatment, habilitation and
safety needs. To this end, defendants shall:

1. Evaluate all residents to determine their
appropriateness for community-based placements and/or programs;
residents with outstanding community placement recommendations
shall only be re-evaluated for the purpose of determining need
for community placement in circumstances where the needs of or
facts relevant to the individual change; such evaluation shall
include where possible involved parents, guardians, advocates,
the responsible placement agency and appropriate professionals,
including professionals who are reflective of the kinds of

services and support needed by the resident in the community; the
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resident shall be involved in the planning process to the maximum
extent practicable and shall be given the opportunity to express
a choice regarding placement; no individual shall be excluded
from consideration for community placement based on his or her
levél of disability;

2. Based on the written evaluations of individuals
identified as appropriate for community placement, assist the
responsible placement agency to identify‘the required residences,
day programs, including vocational opportunities, specialized
services, including medical care and related services, and other
supports needed to serve these individuals in the community;

3. Within a reasonable period of time, assist
responsible placement agencies to establish or directly establish
such community-based supports consistent with the requirements of
Paragraph VI.A.2., first, for children under the age of 18;
second, for those individuals identified as appropriate for in
need of community placement as of the date of this order; and,
third, for those individuals identified pursuant to Paragrarh
VI.A.1.;

4. Accept no admissions that are intended to be
permanent; only admit or readmit individuals into the Centers
temporarily when no other services are available which are
adequate to meet the individual's needs;

5. Working with the responsible placement agency,

develop and implement a transition plan for each resident who is




identified pursuant to Paragraph VI.A.1l that reflects the
supports identified in Paragraph VI.A.2;

6. Assist responsible placement agencies to place all
individuals residing at the Centers who are appropriate for
community-based programs, as determined by an adequate assessment
of their individual needs, into residential placements or other
community-based programs; place no individual residing at one of
the Centers into a program which does not meet his or her
individual needs; operate a system to adequately monitor
community-based programs pursuant to the defendants' Medicaid
(MA) Community Waivers Manual, sections 4.04 and 7.05 (attached)
to help ensure that they meet residents' needs and protect them
from harm;

7. Identify within the Department of Health and Family
Services an employee whose responsibility it is to coordinate and
otherwise assist in the development and expansion of specialized
services needed to provide necessary medical and medically
related services in community services throughout Wisconsin;

8. Review all federal financial assistance presently
received by defendanté in support of services for persons with
developmental disabilities and ensure that application has been
made for all funding, including waiver programs, available to
support community based services of persons with developmental
disabilities;

9. Assist in the development and expansion of

community-based programs with appropriate county officials, and
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10. Help ensure that individuals residing at the
Centers who are appropriate for community-based programs will be
returned to the community through the following immediate or near
term changes in operational and budget policy:

a. A community services plan will be developed
for all residents of the Centers as part of each resident's
annual review. All such plans will be completed within 12 months
of entry of this Settlement Agreement. The cost of community
services for each individual will be developed as part of this
community services plan;

b. The Department's SFY 1597-1999 budget request
includes an increase in the CIP 1A funding used to fund
individuals return to the community effective July 1, 1997;

c. The Department will explcre pooling all long
term care institutional and community funding, providing that
funding to an entity (county or alternative managed care
organization), and charging the county or organization the full
daily rate for any resident remaining in a Center.

B. The parties agree that the goal of the defendants shall
be tc serve as many individuals in community-based programs as
appropriate to the individuals' needs.

VII. B A 4

A. In the operation and management of the Centers and in
providing services to residents, ‘the defendants shall fully
comply with all applicable federal statutes and regulations,

including: the Americans with Disabilities Act of 1990,
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42 U.S.C. §§ 12101 et seq.; Section 504 of the Rehabilitation Act
of 1973, 29 U.S.C. § 794; Title XIX of the Social Security Act,
42 U.5.C. §§ 1396 et seq.; and all the regulations promulgated
pursuant to the statutes cited above. This provision is not
intended to impose any additional responsibilities or confer any
additional authority upon the parties than otherwise already

exists under these statutes and regulations and other federal

law.

VIII. MONITORING BY JOINT EXPERTS

A. Defendants' compliance with the provisions of this
Settlement Agreement shall be monitored by a panel of experts,
one each in the fields of psychology/habilitation, developmental
medicine (with expertise in neurolcgy), and psychiatry, all of
whom have been jointly selected and agreed upon by the parties
(hereafter the "Joint Experts"). The Joint Experts are as

follows:

/Hakilitation: Dr. William I. Gardner
Medicipe: Dr. Steven J. Parker
Psychiatry: Dr. Ludwig S. Szymanski

B. As part of the Joint Experts' monitoring function, each
expert shall evaluate the care, treatment and services provided
by defendants to determine whether defendants are complying with
those provisions of the Settlement Agreement relating to the
expert's area of expertise. This evaluation shall include:

(a) on-site inspection of the Centers; (b) interviews with staff,
contractors and residents; (c) detailed review by each expert of

no fewer than 30 resident records to be chosen by the Joint
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Expert; and, (d) review of facility documents as determined by
each Joint Expert to be relevant to his/her evaluation under this
Settlement Agreement. The parties shall be permitted to have
counsel or other representatives present at any inspection
conducted at the Centers by the Joint Experts. Matters inquired
into during any such inspection, interview or review of records
or other documents shall be limited to matters directly addressed
in this Settlement Agreement.

C. The first such evaluation by the Joint Experts shall
occur between 90-120 days after the £iling of this Settlement
Agreement with the Court. This initial "base-line" evaluation is
intended ﬁo inform the parties of the status of conditions at the
Centers and the United States agrees that it will not bring an
enforcement action based upcn the results of this evaluation
unless emergency conditions exist at either Center that place
residents at risk of serious and imminent harm. Defendants may
move pursuant to Paragraph IX.C. that the case be closed and
dismissed with prejudice based on the Joint Experts' findings
after the first evaluation. Subsegquent evaluations shall take
place annually thereafter within thirty days of the year
anniversary of the filing of this Agreement with the Court. The
on-site inspections shall be arranged on dates and at times
mutually agreeable to the parties and the Joint Experts.

D. As part of each evaluation, each Joint Expert shall
present his/her evaluation, findings and, where appropriate,

recommendations in a written report, which shall be provided to
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the parties. In these reports, each Joint Expert shall make
specific findings with respect to each provision of the
Settlement Agreement for which he/she is responsible. To execute
these duties under this Agreement, each Joint Expert shall
utilize forms that contain the exact provisions from this
Agreement that are relevant to each Expert's area of review. If
- an expert determines that the defendants are not in compliance
with a provision, the expert shall so state and provide the
factual bases for the findings, including, whenever possible,
identification of all residents involved and all dates and times
of all incidents and/or care, treatment or services at issue. If
an Expert determines that the defendants are in compliance with a
provision, the Expert shall 'so state and provide a summary
specifying the documents and records the Expert feviewed and the
interviews the Expert conducted that support the Expert's
determination for that particular provision. Each Joint Expert
shall provide his/her report within 45 days of the completion of
each on-site tour.

E. Prior to and during any monitoring inspection, each
Joint Expert shall be permitted to request copies of relevant
documents and records he/she determines to be relevant to the
expert's review under applicable provisions of this Settlement
Agreement. If the request is submitted prior to the inspection,
defendants shall provide the documents to the requesting Joint
Expert and the United States within 15 days of the request, which

shall be in writing. If the request is made during the
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inspection, defendants shall provide copies as scon as
practicable. The parties may recommend to each Joint Expert
documents they deem relevant to the Joint Expert's review. In
addition, defendants shall provide timely notice to the Joint
Experts of all resident deaths, and shall forward copies of any
completed autopsies and death summaries, as well as all
investigations completed on or after the effective date of this
Settlement Agreement of alleged neglect or abuse. The United
States may request that the Joint Experts forward them copies of
any documents obtained from the deferdants and the parties may
have ex parte contacts with the Joint Experts at any time.

F. In the event that any of the Joint Experts identified in
Paragraph VIII.A. above is unable to serve or continue serving as
a Joint Expert, or in the event the parties for any reason
jointly agree to discontinue the use of any Joint Expert, the
parties shall meet or otherwise confer within 15 days of being
notified of the incapacity or the decision to discontinue use of
the Joint Expert to agree upcon an alternate Joint Expert. The
parties shall jointly select an alternate expert, except that if
the parties are unable to agree within 15 days of their first
meeting or conference as to this selection, they shall
immediately and jointly petition the Court to make the selection.
In this petition, each party will be permitted to propose two
alternate Joint Experts in the field of expertise. The procedure

described in this paragraph shall apply to the selection of all

successor Joint Experts.




G. Defendants shall bear the reasonable costs of the Joint

Experts' monitoring fees and expenses.

IX. ENFORCEMENT AND TERMINATION OF DECREE

A. This Agreement will terminate (if it has not already
been terminated based on defendants' or the parties' joint
motion) after the third annual inspection tour of the Joint
Experts (excluding the initial base-line tour), if the Experts
determine, based upon the third annual inspection tour, that
defendants are in compliance. If all of the experts conclude
upon the third annual inspection tour that defendants are in
compliance, the burden will be upon the United States to prove
that defendants are not in compliance such that the Agreement
should not terminate. At all other times, the burden remains
with the defendants to prove compliance.

B. The Court shall retain jurisdiction of this action for
all purposes under this Settlement Agreement and resolving
disputes under this Settlement Agreement pursuant to the
procedure set forth herein until this Agreement is terminated.

C. On or after the date on which defendants shall have
complied with the provisions of this Settlement Agreement,
defendants or the parties jointly may move that the case be
closed and dismissed with prejudice on grounds that defendants
have complied with the provisions of this Settlement Agreement.
Such motion shall attach the most recent findings of each of the

Joint Experts. The defendants, the United States or the parties




jointly may move for partial dismissal as to the areas of
expertise of one or more of the Joint Experts.

D. Provided that no evaluation has been conducted by the
Joint Experts within 90 days prior to the filing of a motion to
dismiss, the Joint Experts shall conduct an evaluation within 45
days after the filing of such motion, on the same terms and
conditions as followed during their monitoring tours. As before,
each Joint Expert shall produce a written report containing
his/her findings relating to the provisions of the Settlement
Agreement for which he/she has monitoring responsibility within
45 days from the last day of his/her inspection of either Center.
In the event that an evaluation was conducted by the Joint
Experts within 90 days prior to the filing of the motion, no
subsequent evaluation shall be required.

E. In any determination of whether or not defendants are in
compliance with this Settlement Agreement, the findings of the
Joint Experts shall be admissible with or without testimony of
the experts and shall be accorded a presumption of correctness,
which may only be rebutted by a clear and convincing showing to
the contrary. The parties reserve the right, however, to request
a hearing before the Court in order to present evidence to rebut
the presumption of correctness accorded the findings of the Joint
Experts.

F. In the event the United States disagrees as to
defendants' compliance at the time that a motion to terminate is

filed, the parties shall jointly move the Court for a hearing on
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the motion to terminate, at which time the United States shall be
permitted the opportunity to rebut the presumption'of correctness
accorded to the findings of the Joint E;perts. At such a
hearing, the parties shall be entitled to present any evidence,
in addition to the testimony and reports of the Joint Experts
that was gathered, developed or obtained independ;nt of the
monitoring process provided for in this Settlement Agreement,
including the testimony, affidavits or reports of experts other
than the Joint Experts subject to the Federal Rules of Evidence
as to admissibility.

G. The United States may seek enforcement of this
Settlement Agreement from the Court, at any time other than as
specified in Paragraph VIII.C. above, in the event that it
determines that defendants have failed to comply with this
Settlement Agreement. If the Court determines that defendants
are not in compliance with this Settlement Agreement, the Court
will first issue an order directing defendants to comply within a
period of time set by the Court and directing the aprropriate
Joint Experts to re-evaluate the provisions at issue within a
pericd of time set by the Court. If the United States believes
that defendants have not complied within the period of time set
by the Court for re-evaluation by the Joint Experts, the United
States may proceed to bring any enforcement action it deems
appropriate. However, if the United States alleges and the Court

finds that emergency conditions exist at either Center that place

residents at risk of serious and imminent harm, the Court may
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immediately issue any order the Court deems appropriate. As
similarly provided above, in any enforcement proceeding, the
Joint Experts' findings shall be accorded a presumption of
correctness and the parties shall be entitled to present evidence
to rebut this presumption, including the testimony, affidavits or
reports of experts other than the Joint Experts, subject to the
Federal Rules of Evidence as to admissibility.

H. 1. The United States will have reasonable access to the
Centers, if it deems it necessary, during tours by the Joint
Experts. During tours by the Joint Experts, access by the United
States shall include the right to inspect and tour the Centers'
buildings and grounds, review facility records, resident charts
and other documents, conduct interviews with employees outside
the presence of supervisory staff when requested by the
employees, and observe activities normally conducted at the
Centers. Such access shall continue until this Settlement
Agreement is terminated. Matters inquired intco during any such
tour shall be limited to matters addressed in this Settlement
Agreement.

2. In addition to the access provided under Paragraph
H.l., above, the United States may have access to the Centers if
and to the extent permitted as discovery pursuant to the Federal
Rules of Civil Procedure. Access under this paragraph shall
occur no more than once annually, unless the United States

establishes to the satisfaction of the Court that conditions at a

Center present an imminent and serious threat to the life or
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health of the residents of the Center. 1In the event that the
United States believes that conditions at a Center present an
imminent and serious threat to the life or health of the
residents, the United States will first confer with the
defendants and may request access, and, if the defendants object
to the United States' access, the United States shall apply for
the Court's permission for access. Either party may seek relief
from the Court in the event that the party believes that access
is either too burdensome or too restrictive.

I. The parties reserve the right to withdraw consent to
this Settlement Agreement in the event that this Agreement is not

approved by the Court in its entirety.
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WHEREFORE, the parties to this action having agreed to the
provisions in the Settlement Agreement set forth above, and the
Court being advised in the premises, this Settlement Agreement is
hereby entered as the ORDER and JUDGMENT of this Court.

IT IS SO ORDERED, this _ 3 *%day of Npri/ , 1997,
at M adisen Wisconsin.

V7Pos aa Ci asd.

UNITED STATES DISTRICT JUDGE

Judgment is hereby entered this I£)+h day of April, 1997.

JOSEPH W. SKUPNIEWITZ
Clerk of Court

@W////// i

Clerk

/
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ATTACHMENT

MA Waivers Manual Chapter IV
Recertificaton and Monitoring Reviews Page 30
ayiew -

A. Inidal Follow-along

Thirty to forty-five days after the placement date of the person, CIP IA follow-along staff
and a saaff person from the appropriate Center (for relocated persons) will visit each
pardcipant. (Ses Appendix L for CIP IA follow-along staff.) During site visit, these staff
will mes? with partcipants and observe the servicss they recsive. Inrerviews will be
conducted with the person, the pareats and/or the guardians, the case manager and servics
providers. The focus of the visit is to review how the services that were planned and agreed
upon in the Individual Service Plan are being implemented and how well these servicas
mest the participant’s nesds. This visit constmtes an excellenr opportuniry to update the
goals and objecdves that were originally wrinea for the pardcipant. The CIP LA and
Center staff will also artempt to assist the local service providers if they are experiencing
problems in the development of home and communiry based services for the participant.
After the visit, the CIP LA staff will provide a written report to the participant and/or
guardian and the case manager.

B. Armal Review

At one year after placement and every year thersafter, CIP [A staff in conjunction with the
case manager will conduct a comprebensive review of the CIP LA partcipant’s sicuation. As
with the initial follow-along visit, the intent of dhis review is to ensure a high qualiry of
supports and servicss to the participant and to assist in making adjusmments to the Individual
Servics Plan. The CIP 1A staff will observe the services designed for the person including
the home and educational, vocational or other day time program. As with the inital review,
the person, their family, guardian, advocate and friends are a vital part of this review. CIP
IA staff will provide a written report of the rcview to the case manager who then can share
it with the appropriate individuals. As part of this review CIP LA staff are available to
provide assistance in developing new services for the individual. CIP IA staff are a
resource 0 the counry and are available for consultation and technical assistancs as a par'
of the formal review processes as well as throughout the year.




Wisconsin's approved Zeme 2nd Community Based Waiver Program raquires that
program pardcipant's tealth, safety and weifare be adequarely adcressad as a condition of
thar individuals initial 2nd coatinued participatdon in the MA Waiver program. These
policies are intended w0 ensurs that each "CIP | administering ageacy” has an adeguate
Systert to ensurs waiver participants are adequately protected from physical, verbal and
sexua! apuse, maltreatmeant, aeglect, financial exploitation and other viciations of theis
rights under law.

o

Apolicarion: Tae policies and regquirements in this secdon apply to0 each "CIP |
administering ageacy.” “CIP 1 administering agency” or "agencv” means the
agency with primary responsibility for the oversight of M Waiver paricipants
participating in CIP 1A or CIP LB. These agencies include County Departments
of Community Programs or Human Services, those Degartment's of Aging or
Social Services assigned responsibility by their county boards and, for individuals
placed under the direct supervision of the department, the depariment.




SYSTEM: Each CIP | Administeriag ageacy shall have an estatlished sysiem in
place designed 0 protect the health, safery and welfare of Waiver participants and
respond to situations where any of these are placed at risk of harm. Agencies
_have broad discretion in determining the best design of their sysizm sc long s

systems are capable of "sFectively rastonding” to sitvations whers the health,
safecy or welfars of Waiver participants may Se compromised or at fisk secause of
physical or sexual 2buse, malirsatment. negiecy, financial axploitation or other
violaticas of 2 person's ights under law. In this seztion, "effectively responding”
means that the system is capabie of achisviag outcomes which remove individuais
from sitvations where they are at risk and which prevent the reccsurrencs of
threars to indivicdual health, safery and weilzrs or violazons of :xe paricizant's

- a——a S
client or civil nignis.

- !l immlyis Iy Aafines ccatamans syt im Jag (mrame -
Systems sball incluce clearly defined stztement evidencizg the agancias inz2zi @

promote and protect indivicual health safary and welfare, include wrintza

procedures and protocols with defined Ume lizes for responding 0 and
investgating 2ll allegations or regorts of atuse/negiect or siruations whers zn
individual's saf2Ty may e compromised and, where risks or threats 0 safery arz
found, idenufy a variety oi response options including emergency responsa
options for any situaten which sasurs thar individual's safery and welfars are
adeguately protecied. Tre system shall also inclucde policies addressing repcring
of these situations to persors or agencies with aa interest in the sitvation. All
sysiems shall describe and involve appropriate community law eaforcement

resources.

INVZSTICATION: For 2ny situation whers there is svidence or suspicion of anv
type abuse/ neglec¥ expleitation, or viclation of an individual's client rights
irmmediate investigation oy the ageacy or an 2auty autherized by the agency
be conducted. The agency shall idendfy recuired time lines for such
investigations all of whics shall be sez locally. If the Waiver paricipant resicas in
a licensed home, the ageacy responsitle for licensing must be nodfied of e
alleged abuse/ negiecy exgicitation or viclation of rights in a timely 2ncugh
fashicn o permit that agsocy to respond [0 e situatio

3

RESPONSE QPTIQONS: The health, safary and welfare of Waiver particizanis is
the highest priority. [fthersis ANY svidence of immediate harm © the healtd,
safary or welfare of the Waiver participant, the 2geacy must take all rasonatle
stegs necessary (0 assure e health, safety and well-being of the Walver

participant. Agencies, working with providers, may susgend the individual siaff
person(s) allegedly involved pending their investigation or remove the Waiver

ka:

2
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o

Individuals or 2atitizs delivering Waliver services 10 carticipants may a0t se!
= = . +

parucipant(s) from the sexting until the allegations are satisfactoriiy cesolved.
Agencies should have established procedures for temninating arovidars for
continued aoncompliance with safety cequirements. [t is recommendad that

I

language permiting termination be incarporated into provider agresments and

contracts with providers. [ncluded in procedures for terminating oroviders must
be provision for assisting consumers i0 change providers. This opticn should be
available o Wziver participants and/or their guardians if, as 2 result of incicen;,

the consumer or zuardian wish 0 ciange providers in response 0 misirsaiment.

Change of grovicars is 2 particigant right under ML Feadom af cheice
reguirements

Z2QORTING: Stz Tam provider agencies serving the waiver sarticizant shall

inform the agancy of all reports of alleged abuse/aezlect/axzicitation nvoiving

B ——

M Waiver sarticipants as scon as pracdcal. The ageacy shall in umm inform the

waiver pardcipant's guardian of any regort of alleged apuse/ neglecy 2xploitation

-t

and the results of azy investigation made by the ageacy of such reporws. If the

hiesl
abuse/ neglec excloitation invoives a crime (such as rzre, assault or thel) the
ageacy law saforcement must be notuled. If the agency is a County agency, that
agency shall also report all instances of alleged physical and sexval abuse,
maltreatment, neglect and fnancial exploitation to their assigned Cormmunity
[ntezration Specialist as scon as practical afier any allegadon of such
misweatment has besn recsived. Counry agencies shall also report or theis
planned response 0 the report. Counrty staff shall offer an assessment of the
health, safety and welfare of the waiver partcipant who is the subject of the
report.

PROVIDER REQUTREMENTS: Providers of servces fundad by CI2 1A/3B mav

eala
.

not employ, conwac: with, or accept voluntesr services Som individuals who have
beea convictad of child abuse, geglecs, or maltreatmens; 2 violadon of the
Vulnerzble Adult Law (§540.285 and §940.295 Wi Stats. ); or 2 fzlony involving
physical harm to a CIP-1 participant or other health or human service program
paricipant. Agencies shall ensure thar applicants for emplovment by tne provider
or persons currenty employed by tie provider do not have aistories indicaing
violadons of these iaws.

28
named as teneficiariss of life insurance golicies purchased by oron behaliof
program pariciranis.

Ageacies shall ensure thar all program paricipants or their guardians are

~

perminted to designaie the individual or agency of their choosing 0 2ct as

(%)



reprasentative payes administering benefits such as Social Security, Supplemental
Security [ncome or other federal, state or private pensicn or related benefits.




