U.S. v. District of Columbia
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

!

Dlainziff, )

)

V. ) Civ. No. 985-943 Tr=

)

THEDT DISTRICT OF COLUMBIA, g1 al., )
)

Cefendants. )

)

)

MEMORANDUM IN SUPPORT QF THE UNITED STATES’ MOTION
FOR A PRELIMINARY INJUNCTION TO ENJOIN
DANGEROUS AND LIFE-THREATENING PRACTICES

AND TO ENSURE BAZIC CARE, SERVICES AND TREATMENT

Pursgicant -—o Fed., BE. Civ. P. 85 and D.D.C. R. 205{cg) zanzd (4),
“ha Unigfad Szzzes movas for z praliminary injunction raguiring
“he Defendanzs immadiately to remady practices and cenditcicns at

tha D.C. Villagsz Nursing Hom= ("DCV") which jeopardize tha lives,

violate their constitutional rights.

-medical and rursing services in fundamental arsas nacessary for
the adsguate care of eldarly persons with sarious madical rs=ds
and of othsr parsons with spacial neads. Inadsguate care ol DOV
ragidancs has resulted in widespread suffering of pravanzabls

pressure sores, known as dacubitus ulcers. Inadaguate treatment

of th=asa sores has resulted in sa2rious harm, includin

03

revent-able amputations and th2 de=ath of residents. Within the
D ¥

last thres months alons, DCV lists "multicle decubitus ulcers" as
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cotencial lzss of limb, s=2psis, and even d=ath

Tn addizion, othar critclical arz2as of bhasic cars a- ZCUV zr=s
zlsc dangsrously inadaguate Bad-riddan residanzsg ars 1=77 =2
sit in thaly own urins and fsces {or hours 2d=guzte aTgunzts of

rutricious food and drink ares not always availabls., Essznzizl

1 suzueolias and nazded madications are not providsZ® <o on

_ - e < em = - - - - b -- B B - -
residants in sarious jeopardy Moreover, overreliance on anz
= — - HI [ —~T = = — - 2
failure to payv "contract nursas® in liev of parmansn: and
raliabls s:taff are resulting in ssvarse daficiencies irn nursing

z in nmuorsing

unraasonablse risk of harm, suifering, and iife-thrsateninzg
conditions. The evids=nce in support ©of thess daficiencies comas
from multiple scurces -- DCV rasidants and relativas, ssarvics
providars, advocates, and indspendent experts -- and is supsorted
by over two dozen desclarations that are attachsd to this

Memorandum.l/ The evidsnce is indisputable and overwhsalming

bt s

1/ The daclarations are attached as Exhibit 1. The Unitad
States is also prepared to offer additional evidsnce throuznh an
: : (conzinu=zd }
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Immediate ralief

7 znly ons conclusicn: Immediate raliaef throush
intervanticn ov tnls Cou is needed te prevent continuing
irreparabhlzs intuzry.

.

-
—~
Lk

o Mz , ., th2 Uniced States brought an accion Zox
eyuitzable ani injunctive relisf against Defendants, thsa Tistrickh
of Celumbiz =7 zl., pursuant to the Civil Rights of
Instituzisonalizad Persons Rzt ("CRIPA"), 42 U.S.C.

§ 1937.2/ Tr= Complain:t ailagss that ths Defendants are
violatzing zhns constitutional and lagzl rights of the
approximazely 279 individuals who live at DIV, a rasidanzizl,

with s=zricus wadical problems The Complaint outlinss widz-
ranging fdziisi=2ncies in th2 care and treabtment of DIV waszicdsrcs,
including Inzdsguate madical, psychiatric, and nursing ssrvic=es
Basad ugcorn racent allsgations of imminent harm by a nusbar
¢f infoxmants, the United States and thres nationally wazconized
exgperts, HRezscza D. Eion, M.D., M.P.H., Blains 3. Gresnwzld,
M.D., ard Ellen Andsrson, .5.N., M.A., J5.0., condu d an
expedited cour c¢f the facility in ordar to assess currant
1/  {...conzinued)
evidentiary h2aring which 1s reguested in the Motion for
Prelimirnarv Injunction.

=

is ths=s of the

2. s lawsuit p“Oi;ct District’s intran
ovar a protracted period of time to either correct volu
the conditions at DCV depriving residents of their constc
and legal richis or to nagotiate an enforceable ssttlamen
agresmant.
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psychiactric, and nursing cars and treatmen: at DCV fall
= - 3 3 ~ = 3 - 3 3 - e
significantly kelow accepted prefessicrnal standards and sxcooss

4 , , 48; Crzsnwzll
Dacl. 2z 5, -2 99 11, 25; Rnda2rson Deczl. a2z 3 9 5 A1l Zhr=z
exparcs founs that the deficliencies they had identifisd i Ih=
pricr v=ar’s CRIPA invasticgation had net beszn correctsed, znZ nad
datericratss even furtchsar, vlacing residants at incresszsz2Z risk of
significanz narm Eleon Decil. at 5 § 12; Greenwald Decl. a2z 3-5
€€ 11, 22; Endzrson Dacl. z: ¢ ¢ 5.4/

Ggaficiencias idsncified by ths United Statss in its Comzlain:,
grz s=rious znd irn need of correction Trhere are, howszvar,
mminant ¢oncsrns arising from Lhs yacent tours, intervisws wiin
DCV residan=s, and ctihar scurces of information that have 123 tha
3/ Dr. Elen is & board certified gsrontologist who is ths
Madical Diractor at the Johns Hopkins Geriatric Center. Sha is
also an Associate Professor of Medicins, Division of Ssriscric
Madicine ard Gerontology, at the Johns Hopkins School of
Madicina. Dr. Greesnwzald is a beoard certified psychiatrisz who is
the Director of the Geriatric Psychiatry Division, Associazts
Chnairman of the Department of Psychiatry, and attending
psychiztrig:s for the Eillside Hospital-Long Island Jeswish Madical
Center E=2 ig also an Associate Professor in tﬂ= Deparooent oI
Psychiatry &% tha Albert Einstein College cf Msdicins ¥
Anderscn is 2 clinical nurss whe has served as ths Deputy
Director for the State of Maryland’'s Department of Hszlth and
Hygiene, Mantal Hygiene Administration. For further dstazails oo
ths bazkgrounds of thesse individuals, see attached curriculs
vita=s. Drs. Elon and Greenwald toured DCV on May 30, 1933; Ms

bndarson tourad on May 25, 26 and 30, 1585,

4/ Dr. Elon, Dr. Greenwald, and Ms. Anderson previcusly tourad
DCV o Jun= 6-7, 19%4 as part of cur investigation of th=
facilicy pursuant to CRIPA.

i
1Y
1

LN

r-—;‘[—ml.—:m»uh‘rmr T EET T T




i

(£) lack of ziaguate nursing statfi; {(5) medication errors

=
o]
[ @]
3
]
'O
R
]
b
o
if
O
(m)}
<
(]
ey
3
0
'y
n
.
o
"
0
H
'_J
'm
+
0
W
o)
0
O
&7
U
n
o)
n
(b
{
-
0
ib
Ut
)]
3
b

along with cilzations fo supporting dsclarations and documanzs,

ars summarizzZ balow

II. TACTS SUSSTANTIATING THE NEZD FOR A PRELIMINARY INI NITION
B Irzfeoguate Prevention Angd Treatmant QFf Dagubitug Ul-ars
Madiczl and nursing sarvices at DCV ars inadaguzats for Thsz

care, prevanlion and treatwent ol pressurs sores oFY 4sIUZliTls

vicars Zicr Decl. at 3, 6 99 13, 17; Anderson Dezl. 27 3, <4

€ -, 11 cur medical ard nursing consultanss bothk conclud=d

that DCV residzants continus £o sufifer unnecessary sxin prsaxicwns
that are not bsing ass=assad, &valuated and treated propsrly

Elen Deci. 2= 5 € 13; Andsrson Decl, az 6 9 16.5/

5 Bacauszs ths DOV pooulaplo has becomz largsly immobilis
througn old ags, dissass or injury, a high psrcentags of DIV
residants ar= at risk cf devaloping decubitus ulcsrs. And=z=rson
Dacl. a- 5 € 13. In fact, more than ons ou:z of evary tan CCV
residants suffers from dacubiti. Eleon at €-7 ¥ 1s; Andarsco
Decl. at 6 § 15. These sorss are not only painful, bu: £ no=-
treated pro parly, cculd lead te progressively worssning infactien
and sapsis, leading to risk of limb amputation or evsn d=sath

)
r

Elorn Decl. at 5-6 § 14. Howavar, most decubitus ulcers
preventable and all are L*ea*able if identified at an ez
stage. Elon at 6 ¢ 15; And=rson Decl. at 5 § 12. Tha
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The nzz 2t and 1mpropsy cars ol daculitus uvlcers a: 707 has
rad "dire conssgusnces" for a rumbey of rasidsnts Elenm T=zl. at
-~ - P —~ “ oo - = P -
£ € 17; rndsrson Deczl. az £ € 1z Tor exatele, a relazivs =% a
racently czzzazsed DOV residsnt described thns lack of adizazoz=-=
care DCV przvidad for his fzther’s sores
Rz th2 zima of his dzatn, my fzther rad
WiLLn rz= bsd sores Before entering DCV, =y fazher
nevar s.fifered with bed sores. Tha sores startced
[ - O =4 - i - -~ o —~
& few months alfter placamsnt ac DCV. They kept ¢
- - AR - .
wors=s At first, ths ked sores wars just largse;
bscama dz2sp LOO By tne time he had reachsd the hkosct
justc prior to his dsatrn, tnhn=2 hospital doctor showa2d ms Cna:
th= sor=s oa his buticcxs ware so d=z=0, hs could ©u= iz
hand 2= cthem. I saw th2se sores perscnally, and I ¢
attesZ that th2 sores wars humongous ... Givan tha =
tha leg sores and thea potentizl for infsction, it wa
dacidas that ths bast courss of actisn would b2 to - :
. ! T - o T
his lags amputated Trnis was dcone a:t the hospical
my fathsr's frail hsalch, he died a faw days later .
sores davalopsd in the Iirst place bacauss ths DOV s:1322 had
failad o keer my father walking arnd active and beczuzs fhay
: I - e T g P i A T P - = - R -
fa‘_l:“:il e b_lru:./c-__‘.} Turn Wy Lathnsy wihi.&e }.‘;e W33 oI T =z
Burgess T=2c.. at z-3 $% 3, ¢ (emphasis addzd) . &/
ur nuysing consulitani chssrvad the conditicrn of amoth=2y DCV
- - g b - - - F o - om0 = —— 2 = = < 1™
rasiden=, Clauds B., on hsr most recsant visit and dsscriksi It in
a similarly graphic waj
[The! dazubitus ulcer on hig hip is onz of thz wors:z I have
: = 2 h -— - = 3 - =
sean in my professiconal carear It was Gs2p, red anc raw
: 1 - - - AN~ o : — — -
with th2 skin completely eaten away Tt wzs c Fogi-]
- hard to view sugh sorss on tha body oI anoth hs :
Clauds kspt sguirming and crying out Irom pat /

5/ {...continusd)

madical cars that will treast ths sores once thay dsvaloo, £u:
mors importantly, will prevent thelr cccurrence in the firs:
placs. Elon at 6 9% 15, 16; Andsrsom Decl. at 5 ¢ 14

&/ A raview of records at DCV indicates that the facility Iist
"multipls dscubitus ulcers" as a causz2 of cothsr, more recen:
dzaths. Sze Elon Decl. at 7-8 § 20 (J 1233,

ohn B. on March 5,
Marie D. on May 35, 1883). -

i
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treazing physician manipulated the skin tissue to examinz

the wouni., Claude had to be restrained by the rnursa. T
havs s==n soma pratlfy hidsous bedsores ovar my 23 vaars of
nursinzs gractlice bul thnils parcicular sore was horrible zand
one 0f Trh2 worst I hava evar ssen. In my opinion, givsn the
inadsguzza carse and treatment, further skin breakd own is
imminen= for Clauds unless corractive actlion ig takan
immadizizly ... I watcnad ths physician pull o th= 1 T
£ sirn zissuz on top of the dacubitus ulcers [on Clauda’s
foc=l Zlaud= conzinusd Lo cry out in pvain. The skir s
red, raw and bruissd insids.
2nderson D=zl ac 6-7 99 17, 18 Dr. Elon described Claudz's hio
vlcer as "cuszty blusz and red, with unhealthy tissus ... [thaz]
looks liks 213 hamburgar." Elon Dzcl. az 8 § 22. Sha obsarvai
thas the ulzzr "hole' exitendsd "througn th2 muscle and dows Do
che bonmz." IZlon Decl. at 58 ¢ 22 Dx. Elon concluded that
becauss ¢l ZIV‘s inadeguate cars oI Clauds, he was at "hig:n risk
cf havirng nis wounds bacoming inizacted and is in dangsr of
rotencially Zosing his l=g unless corrective action is taken
immediately.” Elon Decl. at ¢ 9§ 23
Ind=2d, ssvaral DCV rsesidsnts havs racantly suffarsd
amputacion o parts of thair bodies duz to inadsguate czrs oI
dzcubitus uvlicsrs Eion Deci. a7 7 § 19. For example, Willizm &
rad his lsg amputated in Agril 1995 bscauss dscubitus bzd scres
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19 2 The sore became infeczted and spread to the rasz 2 -is
foor and to -is lower leg. Mr. Waters daclares that evan Thcugh
hisg foot pazzT2 prograssivaly worss, his doctor came to 322 nim
personally "znly a very faw timas Inscead of wvisually
inspecting =2 and my foot, h=2 would rely on ths written wazcoris
of thes nurs=ss evan thougnh his office was right arouni z:h=
cornzay Svom m=." Waters Dezl. a2z 1 9 2

Mr. Wazsrs indicates that his foob turnsd complet=lw £lack
and that Rz =232 £o bs sa2nt to ths local hospital whars zhs
doctors wara "shockad' at the condition of his foot RS
Decl. a= 2 € 2 Thay informaed him that ths infecticon wzz Liksly

7/ William currently suffers from additional sores in
large hole i= his right hip that has "eaten into th
decubirus ulcer on his richt buttock that is "raw,
beginning to eat into muscle tissue." Anderson De:

Dr. Elon descr

Decl. at 11 % 28. Th=a wounds can easily becoms
however, no cultures of the wounds had bzen order
ac 11 9 28; Anderson Decl. at 8 § 20. 1In addition, D

s
cbsaerved that William was left to lie on an alr mattress cthat was
improperly inflated, thus "offering no pressure relief." Zlon

Decl. at 11 9 2s8.
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ulcers thas zZszame infected and gangrans the inadeguats care
and ne2glsct = D.C. Villags was a significant contributing
faccor." =Zlzn Dscl. az 13 9 32

Mosss Z. had both oI his legs amputated after very dzlz el
treatment a1 IV Elon Dacl. at 11-12 9 29 He currsntly nzs an
vlicer at tn= zasz of his spins with ths top laysr of skin missing
ovar thz snzira area and skin breakdown complets to tha muszls.
Anderson D2zl. at 9 9 22 Within the past ssveral waaks, Mz
Anderson Twizz personally obssrvad that he was laftc sicting foz
prolonszd ariads ©f tims in his own urins which exacarbazel the
ulcars Arharson Dacl. at 9 % 22, Dr. Elon also observal ¥Moses
lying in nis cwn urinz and fscss Elom Decl. at 12 ¢ 3¢ She
furthsr nst=2 Cchat h2 was ilmproperlyv positionsd and that his
wounsd was noI Troperly hydrated dus ©o an inappropriats dysssing
Elon Decl. az 13 9 332 Dr. Zlon concludsd that "Mosss is as
imminent risw of infection Zu2 to his inadsguate treatmant.”
Zlon Daci. z2= 13 © 30.8/

Many r=sidents have bsen hospitalized recsntly for
complicaticns ralatad o decubitus ulcers Czorge A. {(possibiszs
infected d=zcubitus uvlecer, dahydration); Marise D. (amputazizsn of
lefc l2g éus zo infected dscubitus ulcers); william §&. (s=zzic
right knss; lsag amputated abovs ths kne=2 due £o n2crosis ani

8/ Dr. Elcocn
J.’'s two dac
ths wound wi
potential 1o

Decl. at

LN

T

™

ool W

V. (flap closure); Clauds B. (flap closurs);
observed inappropriliate traatmant of Hous:ton
ulcers which place him at "imminent risk that
larger and get infected ... [resulting inl a
limb, sepsis, and even possibly dsath." Elcn
-9 -
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Eouston J. surgical f£lap, lefc hip); Milten B, (c=2llulir
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cent healthy tigsu=z. Elon =22l

a= 9 § 23. Ls Dr. Elon stated, "If extended beyond thz nacro
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the D.C. Villzzs ‘curs’ could acztually exacerbate ths problsm.”

- o e e am ]y —_ - -1 + -
DCV alsc improgarly usss Intrasite g=2l1, which 1s normaily
- - —T— o — 1 7 o - = p — . . |
usad to ennance n2alTihy Lilssus growhin, Lo treat nacrotic or 42:5d

DCV’'s us=2 ¢ Zlase and Intrasite for Lamont R. significantly
. . : . .
daparts fror professionzl standards and "placels] Lamont at risk

of imminsns farm.” Elon Decl. at § at § 24 Sh= concludad that
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nt has led to a progression of Lamont’s
wounds and "tredisposss him to potentially losing a limb

unnacassavrily." Elon Dacl. at 9 9 24.10/

usa2s Elas2 for other residents with decubl
g Lament 2. E.g., Elon Decl. at § § 2¢ (si
lase for Lamcnt’s foot ulcer is inappropria:z
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s» Anderson Decl.
S

t 7 § 19 {(Lamont R. has dacubitus
left ankle and on

the ball of his left foot; "(tlh=
(continuad...)
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Firallw, the District of Columbia’s Long Term Cavs
Ombudeman, Ms. Anne Haro, states that she has observed cra

differant DCV residants The impact ranges from amputatics zn3
life-threzzarning iillness to death Such praciices ars dancs-ous
e A=l P ~I. Pi=CL 1 == 2 EPiet RN
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el mman Flhak oho - Smmalle Alhzarad S < ol D mene
declares that she has persconally observed dependent DCV rzszidants

- ] i T —t = - e ma T T,
rnaglaectad to check on tham." Baugh Decl. az 7 ¥ 15. Tyoizzlly,
incontinans rasidants ars left to sit in thair own facas Zrzm

2 1 - -~ 200 - — - - —— - -
1:00 in the aiternoon until after 6:00 at night. Baugh Dszl. at

7 % 1£. DNursss ars supposed LO b2 monitoring tha residents, but

Cezl. a2t 7 Y 15 Mr. Forte, ths PBresgident cf the DCV Resifzn=gz’
Assoclization, daclares, "I'va also sa2an residsants l=ft wes for

iq/ (...continued)

dacublitus ulcer I observed looksd infectad, was raw and ds
rad increasad to the size oI a guarter"; urins allow=d to
down his leg ontc sore).

- 11 -




Care Ombudstan has found that ths smell of urina is so
ovarpowarinz on one unit that residants "complain they czn'c
braath= ars z3% for fresh air." Ear:t Dacl. ¢ 27.
Qur rnursing consultant personally obssrved Mosss D. lzing
in bed in his own urin2 ol LwO Sa2paralte racant occasions
I obsarvz3i that the [ulcer] dressing was saturated with
urin=. The entire dreéssing, large portions of his body and
the hai linsns were sczxad. Ths bast way to dascrizse what T
saw was z pool of urins Around thes edges, the urines nhzad
drisd, l=2aving huge sIains. Thilis indicates to m2 that Mosas
had beer left laving inm his own urins for hours wighous
being chazkad Az a rroifessional nurse, I was ap i=z3 to
g==2 thzz. A rasident rsguiring total care who is badi-riddisn
should raver b= left £ long periods of time withous
suparvisicn ... RAfter tnz chargs nursa removed tha drassing,
I obszrvad thas Mosas’ urins had ssepsd through and w
laying directly on the wound contaminating tha dacubi
ulcar ... I returnad a s=2cond time to review Mosss’ ¢
four cdzys later on May 230, 1885, and was utterly appa i to
find almost ths exact same situaticon. Mosss was azZain
aving in his ked with 2z urirne soaked drassing ovar his
dacunizus ulcers The b2d was soaxing wsat. It apceavad
that Mosa2s had besn neglected again for hours )
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isgf th the care my fatheasr

Ivp him at DCV, his health

idly. When I would visit him, I ofter feound

d b itting iz his own feces or :
© =

e
T 1 i

n bed full of his c mell was awful, The
sir e neglected to mesat his nsads. I

and changs him mys2lf. Thz szafl

would only act when I would complain. In fact, cars alway

got worss the longer I ayed away from ths facility. Onl

whan I spoke up all ths time, did ths staff ever act Lo

provida anything to my Ifather. : : :

=]
z to clean him up
2
s

11/ Our medical consultant zalsc personally observad Mosss lving
in his own urine and feces. Elon Decl. at 12 € 3¢.
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Burgasgs Decl. ag 1-2
Mazie Edwarisz, a DCV
was "shocksi" at tha
Tha rooms Eztchett

DTV reszidanc La

.

14,12/ During that
- _ _

and direscz czre staf

Baugn
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DOV, neoting a urine sm=ll o
Decil. a= 1 12
mont R., who is paralyzad from the nesk Zown,
sultant during our recsnt visit thazt ==
g out ¢f his tennis shos Andarsco Dazl. ac
ad spilizd out of his cathster tubing, Zow
Lo his shoe and was affecting a dacublzus

an entire nzr
P Baucr Dec] o ¢
rapgalrsa augn eT . at 6 §
. ; e . e
Ltime, sn2 Lndlcated that "Che nursing
F= -4 T A - — 3 - - - -2 ~ -
£ fziled to attend to my basic rnzs=ds
m2 in b=d wet with urins for 1¢-12 houirs a2
3 -— - o= - = 37 — — - A ==
2en lnconmoinent. Nzediess to say, 1t 15 vary
- - ;
lthy and embarrassing to be left wst for such

f
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12/ Mzr. Royster
repaired, hs was lef
Decl. at 3 9§ 9.

TH

ed that wnan his wheelchair was bsing
t in b2d for four to five months. Roys:ter
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residents wnz explain, at l2ngth, ongoling shortag crhaT haors
- A - - - =
resulted in current basic czare dzficlencliss at trha
fza—m:114r 13 Tmat =mvias maakrisl Ty vairSAavoa PR
Tzl l1iCy. Lz lne2lyY sTQorlses SJLuzlly rairnz cICa Cne anoTonsr,

ravealing, Zcr exampls, s=2vzre shortagss of food, medicazicns,
madical surrlies, hot water for bathing, clean and approcyiaczs
eacing utensilis, and adsguats stail S22 Baugh Decl. at 1-3 €
3-3, §-12, %, 21; Forts Dezl. a7t 1-2, 3 99 2-5, 10; Rovster
Decl. atc 1-3 €9 2-7; Vaasay Dacl. az 1-3 €% 2-10; Szc-z Da-l. a=z

identifiabls by DCV residsnts For example, Ms. Baugh indizaces,

"the residsnis have sulfersd bacause of thass shortagss . zZzozn

Decl. at 2 € 3. Mr. Forts daclarss "thsz financial crisisz ‘in tha

District] has caussd real problers for residenits at tha

fazility." FTorte Decl, at 2§ 2

The prevalence ci thesz proilems is also readily appoarsnt to f

Lo

outside advocates who Iregu=antly visit DIV For exampls, ths i

District’'s Long Term Care Cmpudsman indicates that shz nas E
i

racaivad many complaints atoul ths shortags of suppliss az DIV 5
|

Eaxt Decl, € 15 She states, "I have varified throush dira-t |

13/ The wvas: majority of DCV residsnis are unable to effsctively

communicaze with outsidsrs. Manyv suffer from damentia,

Alznelmer s disease or some othar condition that rendsrs thsw

nable to speak clearly or at length. There are few DCV
*eSLdﬂnts without such limiting conditions As a resulc, tnes few
declarants nacessarily must speak for the others.

- 1ea -
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- h] tm v - 5 - = 3 = bl * - - - - o
Village hawv=z rcesn without <dizpers, bilbs, clean sh2sts, ducdsrm

cape oy chanzing dreassings for dagubitus ulcers, drinkins zurs,
E BRI Z g

vitamins that ares prescrikad o assisz in ths healing of
deacubitus ulzars." HEar:z Dszl. € 15 2nother gdwvoczats, Ms
Laurance, cf 2C Arg, daclaras that DCV staff have indicz-=2 o
na2r that car-ain activitiss relatzd to rasiden: care "dos nz:
occur in Th: mannsr thsy ars supposad to pecauss of a lazx o2
NeZ233aYY SILLDWETL, cr training." Laursnce D=cl. at 3

. . . s
lahir— o = hikschat-Sate "1"\-‘:\ yogl1oorm T o DogidAa-Fg 'nz'.'-':. bl alahal ol -
dversaly Lmpzsi the residsncs. Rasidznts hawvs raported =T,

[ U T - T S - R R T T e
among othsr things, they hzvs not baen ssrved julcs with lunmsn ox

. ——— = - e - - - - = - I Elmamre G mama wm o
sandwicrnzs Zor m=2als as 2z supstitute for meat; and Lhe, mzvz ToOL
- t = Rl 1 hl — - - Y“_,—.‘ -

bean szrvaeg fregh vegstakles or salzd for months Baugh T=zl. at

14/ Ms. Laurenc wparvisor of Voluntesr Rdvocacy
S=rvigss av DC A is the court-appointed Moniter £
class of individu davelopmental disakilitisas who &
besn outplac=d into tha comrunity from Forest Havan, a Dis
run institcution that was forced te close under court ordsar
19%1. Laurenca Decl. at 1 § 1. She is responsible for

monitoring conditions and sarvices provided to class membz
mental retardation who werz transferred to DCV. Laurence

L

at 1-2 9¢ 2,

™
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1€ 2 During the past f2w mon:ths, thers havs besn food
shortagas 27 all m2als Forzte Decl. at 2 % 3.158/
Tne Ciszrict’'s Long T . Care Ombudsman, Annz Ezro, canfirms

staff marosr comment on the poor guality of tha food sha wzas

Hh
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it
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fu
H
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s
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-
I

surprisasd you can eat 1t, it’s so

rard." Taursnce Decl. at ¢ 9 ¢

i

ly every resident “ulca;ed that food qua
Y roved markedly when the United Stataa’ ex
presant ac DCV. Howavear, thay lpdlcated that ths ina
and d*1p< ware sure Lo re;LAA again, as it a;wayb deoes,

ware gona. Sse, e.g., Baugh Decl. at 2 9§ 4; Forte Decl.

.m
W i

[ TR A

-3 0O O
O
=<

{U T

Y AY €1 0 AF
[\

= il
3; Poysuer Decl. at 3 ﬁ 7; V2asay Dacl. at 3 § 3; Scott Decl. at
2 9§ 4. Merton Decl. at 1 § 2. See furthser discussion of tnis

issue balow.
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bl i

No- cniv do

T
b

n2 food shortagss causs hungary, thay alsc

contribute -z i

'
T
I
(T

icnal problems thart can compromisa heal:z:,

including uniuly slowing the hazling ©f pressure sgras. §S==

Andsvson D=zl. at 11 9§ 25.

2. M=Zis51 Supgplies And Eguipment
Therse is a critical shortage of need2d medical suppliszz ac

DCV Tha shorzagss rangs from gasuze pads, olntments
mesicaticns, To cathzters -- and evan szac Significantly,

Elon D=cl. az 15 § 35 Ms. Andarson found similar daficiznzies.
Ardayson D=zi. as 10-11 9§ 24

Many r=szidants who signad declarations in suppoxt of this
Motion hzavs nad or currently have decublitus ulcers Moxe thzan

ona such residant daclares that medical supply shortagss such as
gauzs, bandagss and duodsrm tape havs dirsctly compromissd ths
staff's ability to properly treat thair sores. Baugh Dscl. a:z 4

§ 9; Roys=er Dacl. at 1 § 2; Veasey Decl. a2 2 § 3. S22 also

16/ Dr. Elon observed a madical doctor forced to do a i

debridsnant of dead skin tissus using improper eguipment bscauss
of lack of adsquate supplies. In addition, this same docteor usad
an improper ointment bacause he thought th2 facility still had a
shortage of the appropriate Silvadins ointment. Elon Decl. at 185

¢ 25,
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racant madizzl supply shorcagss at DCV, the "staff ave lz2i:z zc

- R L I~ ey o mem e ot Ee - o~y v e e om e o, & e
improvisa" cr=ating a maxf2-sniit pactceh £or her sores wnich "sicen
becomes dis’cicgad, leaving thz sensitive sors exposad and suziacr

Cna nurszs advised Ms. Rndsrson during hery racent touy Thas
therse had ks2n numeryous macication and sudply shortag=as, ani that
they nava r=2an short for so long, staff have lest track ol whaz
is and is nzt available Lriarscon Deacl. at 10 % 24 MNuamarous

. i g - a o ~ A —_ i, - - T - —— - - R =] - P
antibiozics, had kecoms commonslacs and that ths physiclan was
= - -— — % - - S, - - 3 - -~
forced, on cccasion, to substitute altsrnative medicazions

— — - € =~ [ 3 -
Arndarsscn D=cl. at 10-11 % 24 Firally, Dr. Gresnwald rsporcs

17/ Further, the Districtc rzas failed to pay two companies wnio
provids DCV with esseantial products that help prevent and trzat
dacubitus ulcars. Roombars Da2zl. a2t 2 % 4 Haynes Dacl. az 1 €
3. 1In fac:t, one company no longsr provides its therzapy bsds to
DCV. Hayness Decl. at 2 § 4. The Chief Financial Cfficer of the
other company declared that it would continue to preovids 1ts
mattrass overiay systams to DCV simply bscauss itc believes "it 1s
against public policy to stop s2rvice to the medically fragile
DCV residents who ars using our products ... [bacauss] their
lives may be at stake." Roomberg Dsacl. at 2 § 6. DNonetheless,
he could envision a day whan the District’s continuing refuszal to
pay for services rendsred would force them away from this posture
cussion

of benavolenca. Roomberg Decl. at 2 § 6. 8See further dis
below. ¢ : -
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girher marx in the record that ths drug had besn given, even iFf
it had not Dzan given, or indicate that tha resident rafusas fha
madicaxicon.” (@Gresanwzld Dezl. az 5-6 1 12.18/

The rasidants havs datailed gther current medical and zasic
cars supply shortagas. S22, e.g., Baugh Decl. at ¢-5 9 1¢
(zoothbrushas, combs, brushss, soap, lotion, paper towals, cuos,
light bulks); Rovster Dacl. at 1 99 2, 3 (toothbrushss,
toothpaste, combs, brush2s, s0ap, loficn, paper towsls, cups,
gauze, SIY3Tcn wraDd, catheters); Veasay Decl. at 1-2 § 2 (urins
bags); Moricr Decl. at 2 9 4 (proper hezring zid batteries) Mx .

simply kacsuss ches facilicy had "run out ¢f cathstars for ma.t
Rovster Dezl. at 1 % 2 Mr. Vszassy stated that becauss of cizs=
shortags of urins bags, he has bean forced to "re-us2 tha sams
dirty bay twy o thresz davs in a row." Veasey Decl. atc 1 9 2.

18/ Dr. Grzznwald also found that inacpropriatse psychotropic
ma=dicaticons are besing prescribad, which is but one of the many
daficiencies that he found in psychiatric care and treatmant at
DCV. GCresrwald Decl. at 6-10 99 13-24 (concluding that DCV's
care is uttarly bsreft of adsguate and appropriate psychiatric
assessment, propar psychiatric differential diagnoses,
appropriate treatment and sufficient monitoring of signs and
1

i

i

symptoms) . r. Greernwald zlso co

of proper assessments, some individuals likely are
inappropriately placed at DCV. See Greenwald Decl. at 10-12 g
26-30 (DCV physician admitcted "plenty of people are here who
should not be here”}.

ncludaed that because of the lack

™
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idenzs tc endure sgualid conditions and improper cars for
21y ailmencs.
3 Zcot Water For Bathing Brd Clezning Eating Urermsils

- . | 3 i hi - M - = % T T =
rnot provided regularly o the residanis, they are clzern 123t
- PR " lra M oy T 1 L =4 3 - - - -
Lo us= plas-ic "sporks Hart Decl i 18 Scma residanTs Cannol

mealtimas; ons resident was cobssrved eating fallen food cff
bench; another resident suffered weight loss szemingly from
h

aving adaptive eguipment to help her eat).

i
i
!
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ing Deficien
And Risk Of Earm

copulaticn. Mot only does this comport with commern sens2, Lt is

— e ——— g b e 3 - o a m
consistcent with reasonable professional standaxds Irmadazozts
-—d 2 P e -_— —~ oo a1 3 3
and inapprorriate staffing has resulted in residants nos

M - 3 = - - " 3 == -

raceiving Thz care and attenticn they reguire Andsrson TeIl. a
L] 1= ﬂ" s =
L=y, i N ==y, 33
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tha ovarpurizned stafi hazve fziled to meear the basic an
neads of ths residants. Ses Anderson Decl. at 15 G 33 (residsnts
not bathed frsgusntly enough, not turnsd on a regular basis o

prevent or minimize incidants of decubitus ulcers, not prc.:

with nessdsd tharapy, waights and nutritional nesds not monizorad

Ms. Raugh declared "over half ths time wz do not havs snough

nurses on ths unit. The nurss shortage means that thsy canno:t
actend to the needs oI the full care residents. There alwzys

- 21 -
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Baugh Decl. a= % 9 21.18/ Mr. Forte indicaczed that "[wlia’ra
usually snhort-szaffed all thz cima." Forte Decl, at 3 € 12 Ms
Laur=snce hzas zlsc concluded that thare ig nmot adeguzts s:tas o
me=t tha n2z3iz of tha residants. Laurancs Dasi, a: 3 € 5

Dr. CGra2srwald was told by DCV s:aff that thers zrse rurss znd
nurss’'s aids shortagas that lz2ad to situations wharvs fhara zr2
not ernougn s:z2if to fead psople or to bazthz people Grzanwz_2
Dacl. az 8-£ € 12 Thna stz2ff also indicaszzd that thse
reguiramancs of tubs fesdinss, nsbulizsr crzatmants, ani msiizal

ing
tubes clossly snough) Orn=e szaff perscn commentad to D
Grasernwald that as a resulk, "thars’'s ootttz b mistaksza v
Greanwald Decl. az 5 § 12
Nursas ofcen do not carrxy out tha duzlas thay ars oblig=zzad
to undartaks. Ms. Baugh d=clares, "[flcr nurses a:z DIV,
paparwork is more important than the residents. Nursss ofczex

19/ Ms. Baugh indicated that even though she is unable to crush
har own teazh, "ne stafiif parson or nurss hagd brushad my teasth for
the entire wazk before ths cutsids surveysys arrived." Baugh
Decl. ac 7 € 17. Ms. Morton has obsarvad that tha "stazff and
nursas oftan don’t groom tha residents properly. I1I've g==20
residents in need of such sarvices lsaft with tha2ir hair ne:
combad and nappy all day long." Morton Decl. at 2 9 ¢

29/ Ms. Andsrson, for examrle, noticed trhat nursing staff had
twice failed to provide Mos2s witil his paysician-ordered water
bolus injection which servaes to exacerpats Mosss’ skin breaXkdown
and places him at risk of dzhydration. 2nderson Decl. at 10 <
23.

- 22 -
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write enzrizss in the record without interacting with or szain
3 = 3 0 = : 1 T . ~—_——
word £o ths rasidancs Bzugh Decl. az 8 § 19 Ms., Laurancs
3 — R - =y T T — -—— = -
Gaclarss, " -in savaral pocasions, I have observad tha szz222

sitting in =z dayroom az 2 table talking to onz anothar wizh
[regsidanzs] sitring idls whiles ths TV is ¢n in the baskcsroons

nave nevar g=2n a superviscr tell tha staff that this tvgs 232
vehavior isg unacceptable. Laurenzea Decl. ac 3 1 s

A r=lzzivae of a racently dscezsaed DCV ragident dawail=<
similar rnazlzzt by nursing stcaff:

4
]
-

1}
{u

—

Wnils nz was alivse, ths DCV scaff did not take ¢ Y
hro=har adaguately; thzy didn’'t provids for his 2re
reads. It was a crime the way they treated him. just
ignored nim ... Th2 staff were very unprof @ssion Zzzi,
they wzrs a disgrace to their profession Wnanz
vigitesf nim, I found him needing a shave and nss b=
cleznzd up. I couldn't even find staff to halp care
of nim when I visited I wouid have to find my o
and shave him myself. I would also do my kes:z = nim
up mys=_l%f I never saw staff arocund to help T “his
wa3 cuIragsous naglect
Lawkins Dezl. 2t 2 15
Nursaz often writs in the record that thay parform czrizin
duties and y=t, in fact, thszy do not For example, Mr. Tcorzs
indicztad thz- "[lal lot ©f rasidents have gotten what I cz=_. =2
‘pancil bath’ where tns nursss write in ths record thas cinsy
bathad ths parson, but in fact, th2y had not." Forte Dazl. =zt 3
9 5. Ms. Baugh confirms tha: many times, nurses will "wrizs in

record that they have donz scomething,
n

i
o
b

I

ey will have not done anything at all."

i
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Oux

r.rsing consultant found several instances whara szalf
had wrictan i ths record thnat they had periormed cartain d:itiss
when, ir fzzz, they had res In one instance, Ms., Andersan
confroncad —ha2 medication nurss on a unit who had markai s Zha

was irmaccuraze. Bndsryson Dacl. at 12-13 § 27, Ms. Andarscn o zlsc
found thazt ths rnight shift szaff had marksd in the record cf
Catrerins &. that a certain procedurse had pesn dons througnous
the shifc, dzspite ths fact that thz shiit nad not yst bagzun
Andarscon D2zl. at 15-16 9 35.21/

Moraovar, the District has traditionally failesd to gzzfi DCV
with an adszuzte number oI parmanseni nursing s:tafi Lo mazt tha
neads ¢ tha residants 2s a result of this failurs, foxr z:
lazss tha pzst yesar, DOV has besn forced to rely on using azsncy
or contracst rursas to £111 staff unit positions

Ms. Znd=rson found that the nursing staff complemsntg,

the

ro DCV residents and placed tham at
risk of harm hndsrscon Decl. at 2-4, 14 ¢ 7, 132 Sn=2 concluded
that such widsspread us2 of contract nursss prasanis ”sefio;s
risks to tha health and safety” c©f the rasidents Anderson De=cl.

at 14 % She added, "(tihis overrelianca

21/ Dr.
record.

Elon
Elon

also noced lrrsagularities in entries in
Decl. at 1§8-19 ¢ 4s5.

jutl
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critical Lo snsure adaguats
12 % 33.22/
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o tha2 DCV rzsiden:is placing them at further risk of rarm
2 MzZication Errorxs

uy nursing ceonsultant azlso found an excessive number of
redication srrors at DCV. Andsrson Decl. at 3, 12 99 &, 27. Sha

medication er

cvayrburdanzi and confronted
agsncy/ConIiTaci nursaes wnt s
needs of L.I. Villags resids

22/ Consistent with this, M
contract nursas are not fami
mistakes such as improperly

constantly making medicaticon

R LI

Iors were 4o

e - [ T SRS, hl [ PR | -
ST LOC adsdihiacesy familiar wish zha
- ey 1 - - -
nI5 waersen Decl. ab 12 0% 38

ations I take and wnhen I taks cham.
nirsss aiter they hand mz thz wrong

Baugh indicates that because ths
lar with th2 residents, they make
reating residsnts’ decubiti and
errcrs. Baugh Decl. at 7-8 § 18.

5
1
C
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£ taks the $ills that they'vs givan me at the tims an

- ™o o - - ¢ A - - - ~
Szugh Dazl. =27 7-8 § 18 Mz, Forte also indicates thatz ths
—_ - - P e - = b - = 3 =
conmtrach nursss have commitisd a 1ot of madication errors on
—— —m mm A em o - - - —_ -3 . 3 1 . -
Ay Lllasllils, I'vae besn handad the WYong madicarion by 3

forcing me to corract her mistaks." Force =2zl

That thav’'va mads a mistake, they don’t likes it." Veassy IZscl.
-~ 3 § 2

Cur cornzultant further found that medications were rouzinaly
cocumented &5 having been administered to residents whan irn fact,
they nad nco besn Sz= 2ndsrson Dacl. at 12-13 94 27-30 (=211
redications on Unic 32 ware marksd as having besn adminiszersd
wnen thay had rot been; ma2dication nurse admitted that ths rs=cord
docurenting fhat seizure madication had been administered tc
Charles L. was inaccurate and that medication had not bssn glivern;
thres doszagas of ssizure medication had not been given to Ezuscon
J.; Edward S. had not been given his anti-ssizure medicaticn
twice in ths prior wesk)., Ms., Rndsrson concluded that "this typ=2

rossly violates accepted nursing standzrds

]

a

g
and is profassionally unjustifiable." Anderson Decl. at 13 § 27.
In sum, grossly deficient practice and the overuse of

temporary nurses have produced an unacceptably high risk of

T T T T T
3 LI




$1,000,000.

District

endors $1,022,178.835 in ©

paymant,
earlier this month.
National
its recent Junea
dus amounts for
Messenheimer Decl.

in Jun,,
for agency nursing servic
au.l‘l

completely Sgopp
Duval De
Sarvice, anotner
declaration,
agency
at 2 9 5.
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ntract nursing servi
it was owad ovar 5180,000
ces it had provided
District continues
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in past dus amounts to vendors who subpply neIzssary
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suppliers, gharmaceutical and drug companies, medical suzcl.
providars, a madical cxvgsn supplier, laundry service proviizrs,
Foz water boller repairmen, agancy/conoract nursing agsnsizz, and

the preventison and treatmesnt of decubitus ulcers Exnipiz z A
few ©f thasa vandors, including thoss who supply food produc:s,
medical supoliss, productis ralated to treating dascubitus ulzsrs,
laundry sa2rvizaes, and contracti nursing ssrvices, havs signad
dazlaratiorns dsztaliling amounts thay ars owsd by ths Diszrics.

S22 ganerallyv Dorr Dacl. (hot water boiller repair), Duval T=cCl.

(con-ract nurs=s), Hayn=zs Daczl. {therapy bads), Messanhaisar

Dazl. {(conzract nursas), Moganson Decl. (fcod and dietarv),

Eobinson Decl {laundry), Roomberg Dscl {mattress ovaylay

svstems), Scrnimpif Decl. (laundry), Williams Dacl. (madiczl :

23/ (...continuead)

o pay, Nzational has deaclared that it is now at the point ci

having te discontinue future service to DCV. Messenhsimay Tz2cl.

zt 3 9 7. As of tha tima National Patient Care Syst-ems, Inz., & i
supplier of mattress overlay systems, signed its Juns |
declaration, it was owad over $66,000. Roomberg Decl. at 2 € 4. |
Iz had not recs=ived payment for ssrvices rendered sinca QcIcber

19%4. Roomberg Decl. at 2 § ¢. As of the time it signed i:zs

June daclaration, District Hzalthcare and Janitorial Supply,

Inc., a medical products supply company, was owad closa to
$50,000. Williams Decl. at 1-2 % 4. As of the time they signad
rtheir declarations, ths District owed Nutech Laundry and
Textiles, Inc. over $8¢,000, and owed Healthcare Laundry Ssrvi
over $100,000. Robinson Decl. at 2 9 6; Schimpff Decl. a:- 1 9
Nutech no longsr providas laundering services to DCV. Rokzinson
Decl. at 1 ¢ 3.

C

S

> (D
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services; cInery vandors navs threatensd to stop supplying 7V cr
ave ar grzz: risk of being forced to stop soon Sz2 Duval I=aci.
a= 1, 2 99 ¢, 7 ("[blecauss of thes Districi's failure to pzv us3,

wa have haZ o cancel all contract nursing services with DIV} ;

Massanhaimer Decl. at 2-3 99 5-7 ("I teold [Vernon Hawkins,
Interim Dirszror, Dapartment of Human Services ("DES)] thzs ws

able to supply them with goods in Tha

can’'t afford to do businass indafinigely

S=2 s1so Eobinsorn Dacl. az 2, 3 €% 35, 2
COoppead usSing vandor pscauss "budgsIary

s Lo taks this action"; wvandor daslinzd

*o bid on futurs work bscauss District is not

"raliable") .24/ The actual loss of basic supply or nursing
24/ The Disgs:rict has made it exceedingly difficult for thzass
vandors to optain payment for amounts they are owsad. Statsmanis
mads includse: "we have been forced to speak with many diffarsnt
Dis=rict officials. Working with the D.C. Government has ka22n an
dministrative nightmare,” Robinson Decl. at 2 { 7; “some
individuals would not return my calls until I left a messagz with
the magic words that we ware threatening to terminate servicas,”

Duval Decl. at 3 § 7; "we ware forced to call repeatedly various
District officials in an attempt to obtain the funds wa wars dus.
Many timess, our phonscalls ware not returns

... wa waere cfiten
asked to re-fax the invoices we had already submitted causing
further delay," Messenheimer Decl. at 1-2 § 3; "[wle have mad=s
repeated telephone calls ... in an attempt to obtain paymant Wa
are always promised payment, but 1t never arrives, " Roombsrg

i {continuad...)

- 29 -

T 4 T e e e a4 A ey T £ RS e

T




<
L3
bt
[ON
8]
H
o
8]
LA
0]
v
1
Lt
o
[1)]
(T
T
©y
i
~
o
0
ol
0O
[
-
o
4]
1}
u}
LM
[0
'Y
T
I_I
et
{i
O
3
lrj
'
]
H
iy
o
4]
i
I
i

oy
{1
&
}-4
‘r
9
A1)
3
(),
>Q
th
b
‘ 4
1
o
[{}
Fo
a
1)
@]
|
rt
M
1o
t
M
i}
' +
[N
(b
My ]
1
[&)]
5
)
8]
jo
(D
(1]
[N
[§]
(8]
3

0
I

care and who n=2d such goods and §=2rvices to meet their goitern

retardacion who live at DCV, providsd through a contrast wizn
Georgetown Univarsity, will cesasz to exist aftexr June 30, 1::i3
Laurencs Suzz. Decl. at 3 § 28, and attachad lactaer from Haran
Clay, Dirscz-cz, DU Arc Pratt Monitoring Program Aicrnouzn T2

1 3 . = 3 = = s Y - — M .. = A - =
thess individuals by bransfsrring thaxm Lo communitv resifsnzss,
- -t ~ - ~ - 2 b} L =
the District has fzllen bahind its Juna 30, 1933 d=2adlirms Ior
T~ — o — I T g e = f=3 2 foud e - - -
accompiisnin z this Laurerce Supp. Decl. at 3 9§ &, and azcachad
¥ S
b - bl by - . = = L mlem TV e e e T T mer 4 - - - =
Clay letter ks a rasult cf thns Districti’'s dalay In Transisrrin
1 A dwAderiSnala 1Al Al with am=nl varardar-ia= mccveams=]x
these irngivicials, 1nclviclzals wWwiCo mantal recarCGaion CLUYTaErtly
-r - b - - ) - - ~ S v e - a— =
living at DCV would bs l2fz withnout nssdad habilicacion znz

24/ (...continuad)
Decl. at 2 § 5; "([tlraditionall
paying our invecices,” Haynas D2

o)
‘,—J
cr

-
f.J
= - Y

ict has bkesn slow in
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Changad Conditiong Dosz N
or Immediate Raliaf

O
q T

By clzais that the District might make that they havea

] 1 - ERE TN - — - A | — 2 1 -
und=avrtaken imitiatives o ¢orrect pash proplems and thas
— = T me-x PRGN =17 S -r - 3 = [ - Y oo o=
conditions nzvs g=ns2rally improvad, do=s not aliminate tha nzad
- = —
for immediaze r=2lief.25/
T FE Ao = o= A Aaw=-glean = ) v - R L. S
LLEQrTs zlrezd UNasSrcacsn cQ D-.——..po..\_\_u'_y 1Tmorove COLRILILONS
and ssrvigss caam Lo havs nos ultimately raached ths OV
= -~ 1~ . - B - — — - - -
rasidents For example, Maria Laurancs, the reprassntativs from
o~ a P - T - - - . — Ty -
DC Arc, declares, kased upon her racent visits to DIV, =—ha-z
3 . - - = - T = ; - === 1 T o-ez
aleonougn DCV nas put a 1ol ¢ nNew grecesssas 1n place, "I hDavs not

improvaments for the residants. Thne facility director, Ms.

Brasfield, a&ni ths

care and ssrvicas." Laursnce Decl., at 2 9 2.

Further, any attemplts at temporary 1 ovement apparsnily
only taka placs when DCV is under intense scrutiny, such as
25/ Ses United States v. W.T. CGrant Co., 345 U.S. §2%, 632 n.5
{1953) (v{ilt is the duty < the courxts tc baware of efforts to
defeat injunciive relief by protestations of rspentancs and
reform, especially whan abandonment sezams timed to anticipate
suit, and thare is probability of resumption”); LaShawn A. v.
Dixon, 762 F. Supp. %59, %82, %37 (D.D.C. 1991), aff’‘d, 93s0° F.2d
131¢ {D.C. Cir. 1993), cgerc. deniad, U.s. _ , 114 8. Cc. 691
(1954) (in responss to thes District’s late attempts to alleviate
some daficiencies in thes foster care system, the Court hald that

i

the District’s prooosed ramadial actions ware still too tentative
to maks injunczive relief unnecessary and that it would noz rely
on dafendants’ good faith alone given that it amounted to nothing
more than unsubstantiated promisss to improve) .
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b

during tours oy outsids survaeyors.25/ Onze tha outgidsrs

izzavs DCV, nzwavar, conditions ravsart to baing
deficient .27
26/ For exzmrle, on the firs:t day of our tour, tha DIV s72%7 and
adminiscrazcrs pasted a bright corange poster at Chs wain emtranca
o the facilizty trumpeting tha kick- 5ff of a brand naw dvspnaIia
clinic 2o b2 zonducted ovar Che nsax:t few days The cliniz wzs
peing s:tarxczZ evan though trne Department of Justice had
identifizd zsssssment and treatwent of dysphagia as a oroolsT at
o o lbs tour of trne facility about & year earlisr

Tzzl. at 11 § 25; Elon Dsczl. az 16-17 § a0

27/ Se=, =.=., Baugh Decl. at 2 § ¢ ("basic sarvices =~
residants wsars enhanced and increas=d {(ths waek of the Unizazl
States’ tour: to make it appesar to the cutsiders ag if trhars wars
no basic carz shortagss Fowsvar, this is mislesading. For
exampla, ths meals servad to us that waak ware of better gualicy
and greatsy guantity than they had been for meonths. Thz Zzzilicy
always puts oo a good show for the surveyors, yet poor sarvices
always rezurrn once tha outsiders lesavae"); Forte Decl. az 2z € 3

(" (olnce ths outsidsrs arrived last week, conditions imzrowvaid and
w2 had everyihing ws nesedad ... Bzfore thasy arrivad, cha mzzls
ware bad ... Now that ths outsiders zre gcne, conditions ars
wersening a=zin"); Royster Da2cl. at 3 § 7 ("(wihile the cuzsids
surveyors ware here last waz2k, wa ware provided with juics a:z all
meals for ths first time in months. Ths ma2zls improwved during
that tims as wzll. However, I fully expect the quanuy 0f the
m2als to go down agaln once they’'re geonea. This is always ths
pattern”); Vzasay Decl. at 3 % 7 ("[tlhe facility alwzays improves
conditicns and services whan outsiders tour DCV. QOthear than whan
tha outsids surveyors were hare last wesk, w2 had not had juice
for mon=hs. In fazt, last w22k whan ths surveyors wars hara,

foed quality improved gresztly ... Howaver, once the survayors
leava, things always revert back to the way thay had bean");
Scott Decl. at 2 1 ¢ ("{llast wsek, whan tha outsids survevors

were here, thz food was positivaly bsautiful. This always
happens whan outsiders are visiting. Howevar, the food is not to
my llklng once they go"); Morton Decl. at 1 9 2 (r{llast wazk, I
was happy because I knew the food would improve while ths outside
survayors ware here"}; Anderson Decl. at 10 9§ 24 (an even

inc
chargs nurss reported to our nurse consultant that the medical
supply shortages were as recent as ths prior wessk, howavar,
another nursa stated: "things have gotten better thlS wask") .
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IIT. STANDASZE FOR A PREELIMINARY INJUNCTIO

thnat th2a varz. saz2king the preliminary injuncoior
g b J

t ", r will prewsil on
tha merits; 2, the likslihood that ths moving party will o=z
irreparably injured absent such relief; 3} the prospscs thas
other parnizs interasted 1in the procsadings will be harmad 22 ths
Court granzs 2 preliminary injuncrien; and 4} the pukliczc irnzsrass
in granting thz relief sougn: Washingcon Macro. Area Trarsig
Comm’'n v. Ez_idav Tgurs, Inc., 53% F.24 821, B42-42 (D.C. CJir

838 ©¥. Supr. 251, 283 (D.D.C. 19%%%); Natigrnal Fed'n of F=d
Emoloveas v, Carliucci, 6380 F. Supo. 414 (D.D.C. 1%358); Euvorn v

. L : -
Cariivosd 272

,,,,,,,, Supp. €1 (D.D.C. 1%82); T.I.M,E.-DC, Inz. =
I.2. M. Nac’: Zengion Furnd, 3%7 F. Suzp. 237 (D.D.C. 19384}

Tnasa four factovrs azy2 to b2 balanced relativs to onz
anothar Tha necessary leval for possibility oI succsss oo ths

eguitabls factors. Washington Mstryo, Ar=sz Tra

..... P e o

§43-44. Importantly, courts have recognizsd that whers tns
irreparable injury zlleg=ad involvas denial of conszitutional
rights, the moving party’'s burden of proving each of thza four
factors is lessened. A. Wright & Arthur R. Miller, Fed=rzal

Practcice and Procedure, Civil, § 2%45 at 440 (1973); Enillios wv.

L T T T s



=
’_‘
0
0
8]
111
01
o
1§]
i1
(t
o
Iy
0
0
H
§
(L
()
it
o
0
11
tn
~]
LY]
o
"

. Supo. 732, 801 [(W.D. ¥ich.

18350}, aff’'s, $32 F.24 ¢33 (gth Cir. 1921} {(in a prisco
conditicns czs2, the court concluded that "when an allegad
gdeprivaTicon I a constitutionzl right is inwvolvad, no furzhsr
showing of irraparabls narm is nscessary")

A Tns united Stzz=s Is Likelv To Succead On Trhe Marics

As ouzlinad abova and as clearly set cut in the many
attachad declzrations signed by individual DCV resid ,
ralacives o IZCV residents, tha United States’ expsrts, anz

glvan tha District’s clear viclaticn of ths DCV residants’
constitutionzl rights.28&/

Thnzre 15 no guestion that individuals living in state-
cparaced facilitiles have & right, at a nminimum, to decsnz and
humana czrs ol thealir basic human nsads For exampls, individuals
in states-yurn inmstituticns nave a "right to adaguate fcod,
shalter, clozhing, and ma2diczl cara."” Youngberg v. Romas, 437
U.8. 307, 315 (1982) Tiesz ars the "esssntials of ths cars that
28/ In dsciding this issus, the Court is not reguirad to find
that ultimate success by ths movant is a wooden mathematicsl
probability. Washington Metro. Area Trangit, 559 F.2d at 843-44
Such an approzch could be umnacesszarily harsh and lead to an
exaggsratedly refined analysis of the merits at an early stags in
the litigation. Id. If other eguitable elements ars preassnt,
"it will ordinarily be encugh

that the plaintiff has raised
guestions going to the marits so serious, substantial, difficult
and doubtful, as to make them a fair ground for litigation and
thus for more desliberative investigation." Id. at 84¢, guoting

Hamilton Watch Co. v. Banrus Watch Co., 208 F.24 738, 740 (24
Cir. 1833).

- 34 -

L

T T ErTE T T T Y T R X T ' ' |




2te muszt provids." Id. at 324.29%/ Howevar, it is

evident tnza- -hese ess2ntials are currently not being prov:

DCV, producinz daily viclations of the residents' basic and
fundamental constitutional rigihts
Ir thz Zzster care context, this Court recognizad suzh

by the same 2=Zfendants, thne District of Columbia and th=
Dapartmant -7 Zuman S=2rvices. LaShawn A. v. Dixon, 742 F. 3.o2n.

daniegd, C.=2 , 114 §. Ct. €91 {19354%) Thare ars styixinz
similaritisz zet-wean the LaShawn case and the present aczicn

LaShawrn, thz CTourt held cthat although the plaintiff class m=mbars

had “commitizi no wreng, they in effect havse been punishzi zz
chough they nzd."  I4. at $£33. As is true of ths LaShawn <lzss3,
tha DIV ragifzant-s hava dons socilety no wrong and thay desszrvz no
punisntmants Td. at 9%95.30/

[\
O
~
n

[

uch individuals also have a constitutional liberty inzerest
in reasonzply safe conditions, frzedom from undue bodily
restraint, and a right to minimally adeguate or reasonable
training to ensure safety and liberty interests. Younchbarg, 457
U.§. a- 315-15, 318-1%. This Court has found that children in
the Districz’s foster care system had analogous rights thasz
includsd tha right "to safsty from psychological and emoticnzl

n

T e’ w T

harm." LaSnszwn A., 752 F. Supp. at %92-3. The Court also n=ld
that the plzintiffs had a constitutional liberty interes<c in

-

appropriate placements and case planning if such services ware
riecassary tc prevent harm. Id. at 993.

30/ Ths=
"wards oFf
them with al

and ensure th

s members in LaSnawn and the DCV residents ars both
District whe rely wholly on the District to provide
of life’'s n=acessities ... to protect them from harm

2ir well-being." LaShawn A., 762 F. Supp. at §33.

g . (continu=d...)
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At e o

\ - ; - . -
In this case, the injuries to the DCV residents ars clzarly

4 - b fand 3 - 2 . . |

irrecaraktle Thera can be no compensatlion or correc-icn Trovided

limb, hungsr, and risk c¢f d2ath becauss ci the negliganzs and
daficgient czve affordad tham by Dsfsndants. .31/
30/ (...cecntinusd)
As was Lns case in ngggﬂg DCV residents must '"rely o
District to provids them with food, sheslter and dav-to- "
LaShawn A., 782 F. Supp. au 960. The two casas share co-
=¢mllaflﬁi€5 as wa2ll, including: Dbeleaguarsd city emp
rying te &o their best to provide basic cars necessit
Dlagded withn excessive cassloads, staff shortages, inadszo
resources, ilnadeguate administrative supports, and budgazary
constraints; the upper managamens of the DES, as well as trhz
former mayor, repea:edly being made aware of mos:t, if no:t all of
thae d=ficisncies; ths District hiring temporary employsas rathsar
than parmanant employees to £ill vacancies; ths District arcuing.
hat it is opera ating at a severe deficit and that all depariments
within tha city are under stringent budgstary constraints; and
the Court using ths languags "pesrpetual stzte of crisis" to
describe the widespread desficient conditions in the foster care
system. Id. at 970, 877, 981, 987, 589, 93§, e
31/ D.C. Circuit courts, including this Courtg, havs fournd
irreparable injury con wmuch less compelling facts: Naticnal Fed'rn
of Fed, Emo‘ovees v. Carlucci, 680 F. Supp. 416 (D.D.C. 1583)
(granted plaintifis’ application for an expandsd preliminazy
injunction where government’s compulsory random urinalysis drug
testing was held to be a substantial intrusion and violative of
plaintiffs’ constitutional rights); Huvnh v. Carlucci, €73 F.

Supp. 61 (D.D.C. 1988} (granted plaintiffs’ motion for a
preliminary injunction against enforcement of a regulatien chat
denied security clearance to recently naturalized cicizens whare
irreparable 1n3urles included injury to caresrs and injury to

(continuad...)
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The irrzgarable injury stemming from the deprivazisn cf 2TV
residents’ cznstitutioral rights is amply captured in the wivris
of a2 relativse of a DIV residant who recently died afcer

o
o
0
(r
o
i)

v r at DCV, I bacame ugsz: covar

ons ... I'm overcome with guil:z

It my brother there and hes endai o

difficult for me to live with., =

2 shut down so that no ons els=s will

brother did. I'm afraid azlcz zf

neadlessly. It’'s a national diszrzacs

4

residants have suffsrad irragar-z-ls
harm is overwhzlming The many attached daclarations vy sxgers
rasidents, reslatlvsas, an dvocatas, and Defendants’ own

individuzls confinsed in DCV undar presant conditicns will suifsr
irreparabhlse nzrm without this Court’s intexrvention

C Trara Is No Subsztantial Harm To Other Parties

In ordzr to pravant the issuance cf a preliminary
injunction, the D.C. Circuilt has advis=d that it must have =
"sarious zdvarge effect” on cother interested parties. Vircinis

Paetroleum Jobbers Ass'n, 259 F.2d at $25.

There can be no "harm" oxr "seriocus adversgs effact!" Lo

Defendants by the issuance cf a preliminary injunction irn this

31/ (...conzinusd)
self-worth and well-being); T.I.M.E.-DC, Inc. v. I.A.M. Nac'

Pension Fund, 597 F. Supp. 256 (D.D.C. 1984) (granced pla;“-;ff’s

motion for preliminary Lnjunctlon to enjoln defendants r*o“
pursuing its withdrawal liability assessment against plaint
where irreparable injury was the threat of diminished consum
confldence and the elimination of business opportunities) .

l H
b oth
3 rh

L]
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b

casa. Any siffoprts undertaksn cor expensss incurred to o
nesds of thsz 2CV residents are simply basic and fundamen-szl
chligaticns ¢I ths District cf Cclumbia for as leong as

undartakes -z provids a havan to individusals who nesd nurs:

care and sarvices. Defendants cannot be "harmed" by doinz whaz

v

they are alr=zdy legally obligated to do. Sse, e.ag,, Zzlznzuzs
v. Continenzal Wingate Co., €55 F. Supp. 620, 630 (W.D. ¥ico.
1987) ("d=f=2ndants cannot claim that they will be haymai =
complving wizh [the lawl since an injunction will only r=z.uirs
that whicn ths law already reguires™); Association for Zzzzri=F

Constituzion raguires that the state

4
L

elt
funding to bring its facilities into compliance with
constitutiona ope

standards, c¢r abandon
facilities).

Eny expanses incurred in the future to provide mirnimally
ad=sguate care and services to residents captive in ths
ingtitution, do not amount to "harm" or a "sericus advarss

effect” to ths District. 2Any monies ordered to pay vendors will

simply remunsrate tham for goods and/or services the Dis=rict had

i
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he Ccur:s mus:z considar tha harm not only to tha Dafisndzancs

but alsc to thos= partigs nct bsfore the Court who may o2

interasced i the proceadircs Armalgamatsd Transic Unicen, 20—
CI0 v. Donovar, 534 F. Surs. 38%, 555 {(D.L.C. 1382} Ir this

case, othar interasted partiss include the vendors who sussly

coods and s=arvices to DCV. Howsver, any form of relief thac

incervantion.

22/ This 1is consistent witn the Court’s earlier ruling in
LaShawn, whare the Court found the District'’s arguments about
fiscal constraints unavailing: "Thz Court is well aware oI the

3
r

District’s financial pligh%, but this cannot relieve the District

of liability for depriving tha children in its foster care of
their constitutionally protected liberty interests." LaShawn A

L

762 F. Supp. at 987.
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D. Tz Issuance QOFf Th=s Dreliminary Irdunctign Ig I- Tha
—_—at A -
Euz_ic Interasy
3= — 1 - 1 — - - =R
The D.C. Cilrcuilt 1ngic¢atzes thaz the public interesz mas hazve
[ - : - —_— - —
"many fzc=3" with comoeLlng 1nterescs Virginia Petroliesy

Jobbers 2zs‘n, 2%% F.24d at 928 Fowaver, tThare can bs no
compsting inmzerssts hare bacauss tne public alwavs has 3 sIrony
intavest irn s=-auring that ios gitizensg’ corstituticnal ani ls3zal
rights zrs T=C Ir £z2z7, this Court nfas h=ld thaz ths issczncs
©of a praliminayy injuncoion sarvad thn=2 public infavres:z "o
ensuriny prcosction of constituticonal righis.” Huvnh, 6737 7T
Supp. a1 &7 Ss= also National Fed'n of Fe=d, Emplovsss, 231 7
Supp. &% 43% ("ths public interest lies in enjoining
uncenstituzicnal ssarchnes®); Nationsl Black Poligs Ass’‘n, 222 7
Supp. aT 2£3 {"it is in ths pubklic’s interest to prozect Ths
infringsments of plaintiffs’ constituticnal rights"). :
By enaccing CRIPA, Congress recognizsd that thare 1s =z
nationzl, or public, intersest in protecting the rights of
instituticnzlized persons Through CRIPA, Congress auincrizsd
the Attornsy General to brinmg sult to szcurs those rigats Iz
doing so, Cengress stated "the Attornzay Gansral's authority
extends to initiating suilt ‘for or in ths name of tha Unitel

States,’' ir order to represent th= nationgl interest in s=acu

constituzionally adeguate care for institutionalized citizzns."

H.R. Rep. No. 897, 9sth Cong., 2d S=2ss. 13 (1980) (emphasis

- 40 -
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la

captive in am insticution, and desperately in need oI help from
the Courc Zznce, tha 1ssuances oI the regussted preliminary
r - -

R _——— - - = = b - } N I

interssts, .7 tThe interests < th2 soCiesty in which they ~i02")
T T o - - - - =] - 1 - N
The lzrnz-standing and clsar public interest in proteciing

; i - 3 ~1 L. £ - - F

“he cons-itu-ionzl and legal rignts of its citizens along wizn

- — hj - - - == t.-" - ] v
the grez:t=r nz23d o prctect thoss who cannot halp themsalvas,

- — - | - _—— o= = mao AR 3
compels thz conclusion that ths United States has met its purden

3 - Ll o~ —
public irnterast
. e m D DT
iv NICESSIZY REMIDY
S =11 £ rVim Lo . E I o iz
Bas=3d cn 21! of ths forzgoing, immediate injunctive rslief

k =

is nacessary to prevenl substantizl and serious harm to DCV
residents. The United Statess has drafted a proposed ordsr

s=tting forsh the reguired ramediss in ordsr to enjoin ths

care and treatment in tha following arsas: (1) care of dacubitus

ulcers; (2) care of incontinant residents; {(3) nursing staiIf and

Y
~

practices; (4) medication administration; (5) food and drin

¥ LR
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carea itams

people wit

-

and egulpment;

alrerrnativa placemancs

S - - -— - - . =y 1 - - [ -
mantal retardstion In addiction, the Unic=3 Szzz=s
zr raguiring Dafendancs to pay in full all

them irn the

et T T Ao S S
vnwillingnessg Co ramed

e e AE TNV asm orgas ) o o -y — iy T m Ve v ey e
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