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INDUSTRIES, LLC, RUTH AND SONS, LLC, JWM 
COMMERCIAL CLEANING, RT CLEANING, 
KENNETH CLANCY, GIOVANNI ALABENA, 
FELIPE SO'1'O, RAUL TIJERINO, and DOES 1-500, 

Defendants. _______________________________________________________ -x 

-

CLASS ACTION COMPLAINT 

Plaintiffs Victor Zavala, Arturo Zavala, Eunice Gomez, Maximillano Mendez, 

Carlos Alberto Tello, Antonio Flores, Hipolito Palacios, and Octavio Dcnisio, on behalf of 

themselves and all others similarly situated, by and through tbeir attorneys Cohen, Weiss and 

Simon LLP, Garcia and Kricko, and Bahan and Associates, for their complaint state as follows: 

INTRODUCTION 

1. On October 23,2003, United States Immigration and Customs 

Enforcement officers raidcd multiple Wal-Mart Corporation ("Wal-Mart") retail locations in 21 

states across the country arresting hundreds ofjanilors on alleged immigration violations, 

including the named plaintiffs Vidor Zavala, Arturo Zavala, Eunice Gomez, Maximiliano 

Mendez, Carlos Alberto Tello, Antonio Flores, Hipolito Palacios, and Oetavio Denisio. 

Simultaneollsly, on information and beliet~ ('ederal agents raidcd Wal-Mart's corporate 

headquarters in Bentonville, Arkansas seizing documents and materials as part of an on-going 

criminal investigation. On information and belief, Wal-Mart otIicials subsequently confirmed 

that the company has been advised by the U.S. Attorney for the Middle District of Pennsylvania 

that Wal-Mart is the object ora federal criminal investigation. This is an action by plaintiffs on 

their behalf and on behalf of all others similarly situated in the United States, under the 

·2· 



Case 2:03-cv-05309-JAG-MCA     Document 1      Filed 11/10/2003     Page 3 of 29
-, 

" , 
, . • , l-

Racketeer influcnced COITUpt Organizations Act, 18 U.S.C. §1961 et seq., 42 U.s.C. § 1985(3), 

the Fair Labor Standards Act ("FLSA"), 29 U.S.C. §201 et seq., the Civil Rights Act of 1871,42 

U.S.C. § 1985(3), the t-lcw Jersey Wage and Hour Law ("NJWHA), NJ.S.A. 34:11-4.1 etseq., 

the New JeTscy Law Against Discrimination, N.J .S.A. 10:5-1 et seq., and common Jaw to seek 

redress for damages directly caused by the exploitative criminal enterprise created by Wa1-Mart 

and various of its janitorial contractors to systematically violate immigration and protective wage 

and hour laws and other laws for their own profit and benefit. 

JURISDICTION AND VENUE 

2. This Court's jurisdiction is based upon 28 U.S.C. §§1331 and 1337; 18 

U.S.c. § 1964( c), and applicable principles of supplemental jurisdiction under 28 U .s.C. 

§ \367(a). 

3. Venue is proper in this judicial district pursuant to 28 U.S.C. §§ t 191(b) 

and (d); and 18 U.S.C. §J965. 

THE PARTlE,S. 

Plaintiff~ 

The Class Representatives 

4. Plaintiffs Victor Zavala, Arturo Zavala, Eunice Gomez, Maximiliano 

Mendez, Carlos Alberto Tello, Antonio Flores, Hipolito Palacios, and Octavio Denisio, are 

residents of the State of New Jersey and are nationals of Mexico. These plaintiffs (the "Class 

Representatives") seek to represent a class consisting of thousands of janitors, currently, 

tonnerly, or in the future to be, employed to clean Wal-Mart stores. Each of the Class 

Representatives worked tor Wal-Mart and one of its co-employer Contractor Defendants. At 
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material times, the Class Representatives were employed within the jurisdiction ofthis Court. 

S. Octavia Denisio is a native of Mexico. He was bom on November II, 

1984. IIis immigration status is that of an undocumented alien who may be subject to 

deportation from the United States at the initiative of the U.S. Citizenship and Immigration 

Bureau of the Department of Homeland Security ("USCIS"). Denisio is presently released under 

his own recognizance and was arrested pursuant to the October 23, 2003 raid by USCIS of the 

Wal-Mart store located at Old Bridge, New Jersey. Denisio has performed cleaning services for 

Wal-Mart tbr one year. Denisio was paid a lump sum weekly compensation of $350.00 and was 

obligated by defendants to work 7 days a week. He worked at least 60 hours per week bllt did 

not receive overtime pay. Denisio did not hav(l worker compensation or health insurance 

benefits, was not entitled to receive sick leave or disability benefits and did not have taxes or 

F.J.CA withheld from his pay. 

6. Hipolito Palac;ios is a native of Mexico. He was born on August 13, 

1979, His immigration status is that of an undoc\mlented alien who may be subject to deportation 

(rom the United States at the initiative of USC IS. He is presently released under his own 

recognizance and was arrested pursuant to the October 23, 2003 raid made by USCTS in the Wal· 

Mart SlOre located at Piscataway, New Jersey. Palacios performed cleaning services for Wal­

Mart liJr 42 months. He was paid a lump sum weekly compensation or $350.00 and wa~ 

obligated by defendants to work 7 days a week. He worked at least 60 hours per week but did 

not recei ve overtime pay. Palacios did not have worker compensation or health insurance 

benefits, was not entitled to receive sick leave or disability benefits and did not have taxes or 

F.I.C.A. withheld from his pay. 
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7. Antonio Flores is a native of Mexico. He was born on June 13, 1978. 

His immigration status is that of an undocumented alien who may be subject to deportation from 

the United States at the initiative oftJSC1S. Florios is presently released ul1der his own 

recogni:t.ance and was arrested pursuant to the October 23,2003 raid by USCIS of the Wal-Mart 

store located at Piscataway, New Jersey. Flores has performed cleaning services j'Jr Wal-Mart jor 

the preceding 24 months at Wal-Mart stores in New Jersey. Hc was paid a lump sum weekly 

compensation of $400.00 amI was obligated by defendants to work 7 days a week. He worked at 

least 60 hours per week but did not recdve overtime pay. Flores did not have worker 

compemation or health insurance benefits. was not efltitled to receive sick leave disability 

benefits and did not have taxes or F .l.e.A. withheld from his pay. 

8. Carlos Alberto T clio is a native ofM.:xico. He was born on September 

9. 1979. His immigration status is that of an undocumented alien ,,·ho may b~ subject to 

deportation Irom the United St;.Itcs at the initiative of USCIS. Tello is pres~ntly ~deaseci \mder 

his own recognizance and was arrested pursuant to the October 23, 2003 raid made by uscrs in 

the Wal-Mart stores located at Old Bridge, New Jerqey. Tello has performed cleaning services 

for Wal-Mart for one year. He was paid a lump sum weekly compensation of$350.00 and was 

obligated by deiendants to work 7 days a week. He worked at least 60 hours per week but did 

not receive overtime pay. Tello did not have worker compensation or health insurancc bene tits, 

was not entitled to receive sick leave or disability benefits and did Ill,t have taxes or F.l.C.A. 

withheld from his pay. 

9. Maximilillno Mendez is a native of Mexico. He was born on May 11, 

1984. His immigration status is that of an undocumented alien who may be subject to deportation 
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from the United States at the initiative of USC IS. Mendez is presently released under his own 

recognizance and was arrested pursuant to the October 23, 2003 raid by USCIS in the Wal-Mart 

store loc·ated at Old Bridge, New Jersey. Mendez has performed cleaning services for Wal-Mart 

for one year. He was paid a lump snm weekly compensation of$350.00 and was obligated by 

defendants to work 7 days a week. He worked at least 60 hours per week but did not receive 

overtime pay. Mendez did not have worker compensation or health insurance benefits, was not 

entitled to receive sick leave or disability benefit~ and did not have taxes or F.I.C.A. withheld 

from his pay. 

10. Eunice Gomez is a native of Mexico. She was born on August 30, 1977. 

Her immigration status is that of an undocumented alien who may be subject to deportation from 

the United States at the initiative of USC IS. Gomez is pre8ently relea8ed under her own 

recognizance and was arrested pur~uant to the October 23, 2003 raid made by USClS in the Wal­

Mart store located at Old bridge, New Jer~ey. Gomez. performed cleaning ,~ervices fi-lr Wal-!v[arl 

for 29 months. She was paid a lump sum weekly compensation 01'$500.00 and was obJigated by 

defendants to work 7 days a week. She worked at least 60 hours per week but did not receive 

overtime pay. Gomez did not have worker compensation or health insurance bcnefit~, was not 

entitled to receive sick leave Of disability benefits and did not have taxes Of F.l.C.A. withheld 

from her pay. 

11. Victor Zavala is a native of Mexico. He was born on May 9,1975. His 

immigration status is thaI of an undocumented alien who may be subject to deportation from the 

United States at the initialivc of USC IS. Victor Zavala is presently released under his own 

recognizance and was arrested pursuant to the October 23, 2003 raid by USCIS in the Wal-Mart 
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store located at Piscataway, New Jersey. He has performed cleaning services for Wal-Mart for 

36 months. He was paid a lump sum W(lekly compensation of $500.00 and was obligated by 

defendants to work 7 days a week. He worked at least 60 hours per week but did not receive 

overtime pay. Victor Zavala did not have worker compensation or health insurance benefits, was 

not entitled to receive sick leave or disability benefits and did not have taxes or F.I.C.A. withheld 

from his pay. 

12. Arturo Zavala is a native of Mexico, He was bom on February 10, 

1974. His immigration status is that of an undocumented alien who may be and subject to 

deportation from the United States at the initiative ofUSCIS. Arturo Zavala is presently released 

under his own recognizance and was arrested pursuant to the October 23,2003 raid by USClS in 

the Wal-Mart stores located at Old Bridge, New Jersey. lIe has pertormed cleaning services f()r 

Wal-Mart tor IWO months. Arturo Zavala was paid a l\lmp SUIlI weekly t'nmpe.nsationof 

$350.00 and was obligated by defendants to work 7 days a week. He worked at least 60 hours 

per week but did not receive overtime pay. Arturo Zavala did not have worker compensation or 

health insurance benefits, was not entitled to receive sick leave or disability benefit~ and did not 

have taxes or F .l.e.A. withheld from his pay. 

13. Felipe Condado is a native of Mexico. He was born on April 20, 1974. 

1Ii~ immigration status is that of an undocumented alien who may be subject to deportation from 

the United States at tl1e initiative of USC IS. Condado is presently released under his own 

recognizance and was arrested pursuant to the October 23,2003 raid made by uscrs in the Wal­

Mart stores located at Old Bridge, New Jersey. Condado has pedbrmed cleaning services thr 

Wal-Mart jt)r six months. He was paid a lump sum weekly compensation of $350.00 and was 
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obligated by defendants to work 7 days a week. He worked at least 60 hours per week but did 

not receive overtime pay, Condado did not have worker compensation or health insurance 

benefits, was not entitled to receive sick disability benefits and did not have taxes or r .LC,A, 

withheld from his pay. 

Defcpdapts 

14, On information and belief, Wal-Mart is a Corporation formed under the 

laws of the State of Delaware with principal corporate offices in Bentonville, Arkansas, WaI­

Mart has aggressively followed a low cost, union-hostile, high volume sales strategy that has led 

it to become the largest employer in the United States and the largest retailer in the world. Wal­

Mart operates hundreds of stores in all 50 states, including in Old Bridge, Bricktown and 

Piscataway, New Jersey, where the named p!aintitTs were employed, 

15, Deltmdants Facility Solutions Tncorporated, Facility Solutions 

International and Mitchell Industries, LLC, are companies formed under the hlw, of the State of 

New.Tersey with principal offices located at 44 Blackbone Hills, Glasbourough, New Jersey, 

16, On information and belief, defendant Kenneth Clancy is the owner or 

proprietor (together in some caSC$ with Brandon Clancy. Tyler Clancy or other family members) 

of Facility Solutions Incorporated, Facility Solutions international and Mitchell Industries, LLc' 

17. On information and bclict~ defendant Ruth and Sons, LLC, is, on 

infon-nation and belief a company formed under the Jaw of the State of New Jersey. Defendant 

Giovanni Alabena is a principal of Ruth and Sons LLC. 

18. On infomlation and belief, defendant .JWM Commercial Cleaning is a 

company formed under the laws orthe State of New .Jersey and its principal place of business is 
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located at 35 IJnion Street, Dover, New Jersey. 

19. On information and belief, detendant Felipe Soto is the owner of 

defendant JWM Commercial Cleaning and re~ides at 35 llnion Street, Dover, New Jersey. 

20. On information and belief, defendant RT Cleaning is a company fonned 

under the laws of the State of New Jersey and its principal place of business is located at 22 

Charles Street. Apt. A-I, New Brunswick, New Jersey. 

21. On information and beliet~ defendant Raul Tijerino is the owner or RT 

Cleaning and resides at 35 Charles Street, Apt A-I, New Brunswick, New Jersey. 

22. Defendants Kenneth Clancy, Facility Solutions Incorporated, Facility 

Solutions International, Mitchell Industries, LLC, Ruth and Sons, LLC, JWM Commercial 

Cleaning, RT Cleaning, Giovanni Alabena, Felipe Soto and Raul Tijerino art.' refern:d to 

cl>llective1y a~ the ''Clancy Companies." The Clancy Companies acted ,,5 agc'tl\s fOT defendant 

Wal-Mart in the hiring ofplaintiffs to p~rform cleaning servic<ls at the Wal-Mart storc:; in 

Bricktown, Old Bridge and Piscataway, New Jersey. 

23. Plaintiffs did not know Ih~ true names and capacities of the defendants 

sued in this complaint as Doe~ 1-500, and therefore stle these defendants by such fictitiou~ I,ame~ 

and capacities. Plaintiffs will amend this Complaint with their true names and capacities when 

they are learned. On infonnation and belief, each of Does \-500 have acted as agents for 

defendant WaJ-Mart Corporation in the hiring and working of class members to perform cleaning 

services at Wal-Mart stores across the United States. 

24. Defendants Facility Solutions Incorporated, Fadlity Solutions 

International, Mitchell Industries, LLC, ,1WM Commercial Cleaning, RT Cleaning ,Felipe Soto, 

-9-



Case 2:03-cv-05309-JAG-MCA     Document 1      Filed 11/10/2003     Page 10 of 29
, , • • • 

Kenndh Clancy, Raul Tijerino, and Does 1-500 are referred to collectively as the "Contractor 

Defendants"). 

CLASS ACTION ALLEGATIONS 

25. The named plaintiffs, as class representatives, bring this action for 

damages, injunctive and declaratory relief on their own behalf and on behalf of a class comprised 

of all persons who have worked as janitors in the United States for om: or more of the defendants 

and who were denied overtime pay and otherwise not provided the wages, benefits or protections 

to which they are entitled by law. 

26. The size of the class makes a class action both necessary and efficient. 

The class consists of thousands of janitors employed at Wal-Mart stores throughout the United 

States and an indefinite number of janitors who WtlfC employed or are to he employed i.n Wal­

Mart stores. IVlclll ber~ of the clas~ are ascertainable but are S(J numerous as to make joimkr 

inherently impossible. 

27. This case involves common questions oflaw and fact aftecting the rights 

of all class members, including: (a) the status ofplaimiffs as cmploy."es; (b) W,\!-Mart's ~tatus as 

ajoint employer of plaintiffs; (c) whether Wal-I\·1art knew or should have known of the 

Widespread violations offederal and state law suffered by janitors working in its stores; (d) the 

status of the Contractor Defendants who acted as Wal-Mart's agents tor the purpose of securing 

janitorial!abor; (e) whether Wal-Mart and the Contractor Defendants conspired in an effort to 

bypass and subvert the legal protections to which plaintiffs are entitled, and (f) the relief 

necessary to remedy the defendants' unlawful conduct as alleged in tl1is Complaint. 

28. The claims of the named plaintiffs are typical of the claims of the class as 
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a whole. The illegal wag~ practices that defendants have followed, as alleged in this Complaint 

concerning the named plaintiffs in New Jersey, are typical oHhe illegal wage practices that have 

and will continue to operate to the detriment of other class members nationwide. 

29. The individual plaintiffs can adequately and fairly represent the interests 

of the class as defined above, because their individual interests are c,onsistent with, not 

antagonistic to, th~ interests of the class. 

30. Counsel for plaintiffs possess the requisite resources and ability to 

pros~cute this case as a class action and are experienced labor and emp loyment attorneys who 

have su~cessfully litigated other cases involving similar issues. 

31. Defendants have implemented a scheme which is generally applicable to 

the plaintiff c1a~s, making it appropriate to issue final injunctive relief and,corresponding 

d"c/aratory r<;licf with respect to the class as a whole. Class corti t!cation is also appmpriate 

because the common questions oflaw and fact predominate over any queslions affe~ting only 

individual members oflhe class. Further, the prosecution of separate actions against defendants 

by individual class members would create a risk of inconsistent or varying adjudications which 

would e~tablish incompatible standards of conduct fbI' defendants. For all the,'e and other 

r~asons, a class action is superior to other available methods for the fair and efficient 

adjudication of the controversy set tbrth in this Complaint. 

FACTUAL BASIS .FOR CLAIMS 

The k'raudulent Scheme 

32. Wal-Mart and the Contractor Defendants have engaged in and profited 

from a nationwide fraudulent scheme designed to defraud the United States government through 
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the non-payment of taxes and injure and exploit the plaintitls and those similarly situated 

through wideseale violation of protective tederal and state labor and employment law. This 

scheme dates back to at least 2000. Plaintiffs allege, on information and belieC that at material 

times each Contractor Defendant was acting as a co-conspirator or agent of at all limes Wal-Mart 

and, at various times, with other Contractor Defendants to pursue the scheme. On information 

and belief, beginning in or before 2000, Wal-Mart entered into a conspiracy or conspiracies with 

Contractor Defendants, similar in material respects to the conspiracy Wal-Mart entered into with 

the Clancy Companies for the provision of janitorial services in several locations in New Jersey, 

33. The essential elements ofthe fraudulent scheme are these, Wal-Mart 

routinely makes use orthe labor of undocumented immigrants and recent documented 

immigrants leglt! immigrants to perform necessary janitorial services nationwide. These workers 

comefrolJ1 across the globe and present a ready pool of easily exploited labor. Driven by po~crty 

and the lack of econl'mic opportunities at hon1e, they enter the United Status where they become 

part of a labor terce Wal-Mart has testered and benefits frOlTI. On information and belief. Wal-

Mart has, as the joint employer of its janitorial services personnel, knowingly hired ill excess of 

10 illegal aliens each year for the duration of the fraudulent scheme. The fraudulent scheme 

relies on the cmployment of plaintiffimmigrants, failing to pay their wages and overtime and 

benefits as required by federal and state law, and concealing their practices trom detection. All 

of defendants' acts were in furtherance ofthis conspiracy and in so acting, each defendant was 

acting within the scope of its agency and thus with the authori:7.ation ofthe remaining defendants. 

34. An essential component oftht: scheme is an ef1i)rt to disguise Wal-Mart's 

role as a joint employer of its janitors. Wal-Mart purposefully contracts maintenance and 
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janitorial services through the Contractor Defendants, who are ostensibly independent entities, in 

an effort to shield itself from the systematic labor law and immigration violations that are the 

routine clements of how il obtains necessary janitorial services. On information and be1iel~ Wal-

Mart is and was fully aware of and acted to aid and abet the rampant violation of federal and state 

law by the Contractor Defendants. 

35. At all times material to this Complaint, Wal-Mart and the Clancy 

Companics have actcd as joint employcrs with respect to the named plaintiffs, and Wal-Mart has 

on information and belief acted as joint employer with Contractor Defendants with respect to the 

class of janitors as a whole. Wal-Mart and particular Contractor Defendants have jointly 

exercised meaningful control over the work performed by plaintiffs; jointly exercised meaningftll 

control over plaintiffs' wages, hours and working conditions, including quality and quantity 

standards, spt;ed. scbe,\uling and of the tasks plaintif£~ performed; jointly required that plaintiffs 

perform work that is an integral part of deltmdants' business and jointly exerci~ed conlrol over 

the plaintiffs such that all members of the class are dependent npon Wal-Mart as a matter of 

economic reality and that Wal-Mart, together with the relevant Contractor Defendant(s), share 

the power to set the plaintitTs' wages and determine their working conditions and jointly reap the 

benefit~ from the underpayment of plaintiffs wages and non-compliance with other statutory 

provisions governing their employment. Thus, while Wal-Mart employs a myriad of janitorial 

contractors, it retains de facto control over the essential eJement~ ofthe employment relationship, 

namely, the decision to hire and fire, the direction of pcrsotlllel in the tasks they are to pcrfi:mned, 

the staJ1dards ofthcir pertormance and the hours of their work. 

36. Wal-Mart was fully aware of and aided and abetted the rampant violation 
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of immigration and labor law and other laws by its various janitorial contractors. As a practical 

matter, the only commodity sold to Wal-Mart by the Contractor Defendants is plaintiffs' labor. 

Since the plaintiffs receive no health, retirement, insurance, vacation, sick or bereavement or 

Social Security benefits in connection with their employment, nearly all of the cost of 

defendants' contracts with WaJ-Mart go 10 pay the plaintiffs, with the remainder proilting the 

Contractor Defendants. On inlbmlation and belief. Wal-Mart is aware of the number of man­

hours necessary to dean its facilities to its standards. the staffing levels, the hours worked by the 

plaintiffs on their premises and of the number of janitors employed at each location to do so. On 

information and belief, Wal-Mart employs personnel whose duties include review, inspection 

and oversight of janitorial services provided by plaintiffs. Thus, on information and belief, Wal­

Mart knows or should k.now that plaintiffs have been routinely underpaid for their labor. 

37. On infomlation and helic±: Wal-Mart is aware or should reJ~llnably hav~ 

known of the systematic violation of immigration law by the Contractor D<lfendant~. Wal-Mart 

management personnel are in continual contact with plainti nil in connection with tbeir review 

and supervision of plaintiffs' work and are aware ofthe level ofser\'ice~ provided lind the hours 

regularly worked by these cmployees and the costs of the underlying janitorial contracts. As is 

alleged in paragraphs 38-56, infra, Wal·Mart was aware that janitorial contractors in New Jersey 

were systematically hiring and employing illegal aliens at mulliple locations in that state. 

Wal-Mart Enlists The Clancy Companies in New Jersey 

3M. Pursuant to this fraudulcnt scheme, Wal-Mart contracted as an agent in 

New Jersey the Clancy Companies to perform cleaning services at a number of different 

locations over the past three years. On information and belief, the Clancy Defendants were able 
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to underbid other cleaning service companies since their practice is to hire undocumented 

immigrant workers who are paid less compensation than documented workers who are employed 

in the industry. On information and belief, the Claney Companies were formed with the intent 

and know ledge to hire foreign undocumented workers willing to perform cleaning services for 

far less compensation than required under the FLSA or NJWHA. Furthermore, the Clancy 

Companies, as part ofthe scheme, failed and refused to withhold or pay any payroll or income 

taxes as required by New Jersey and fecicl'allaw. Under circumstances such as the ones 

descrihed herein, the Clancy's Companies were able to obtainjanitorial contracts for several of 

the stores Wal-Mart Corporation operated in the State of New Jersey. 

39. On information and belief, Wal-Martjoined with the Clancy Companies 

knowing that the Clancy Defendants would defraud the United States government and tl:c 

persons employed to clean Wal-M~rt's New Jer~ey stores. Wal-Mart employed and con~r>'.cted 

the companies owned by Kenneth Clancy with fu!1 knowledge that these cl)mpames would enter 

into cleaning service ~grcements with Wal-Mart for far less monetary cOll8ideration that Wal­

Mart would pay a company that hired only documented workers. On information and holief, 

Wal-Mart officers in charge of cleaning service contracts had knowledge that the Clancy 

Defendants employed undocumented aliens since Kenneth Clancy wa~ not able to produce any 

documentation tor his employees. 

40. Wal-Mart decided to hide hehind the curtain that the Clancy Companies 

would create by having the Clancy Companies, as Wal-Mart's agent, he facially responsible t~)r 

hiring plaintiffs with the intention that liability would rest with the Clancy Companies for any 

labor or inunigration law violations. As outlined below, in an attempt to further distance Wal-
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Mart from liability, Kenneth Clancy used different subcontractors to oversee the operation and 

the employment performance of the plaintitTs. 

Development of the Scheme in New .Jersey 

41. Three years ago, in or about October of20aa, an individual, known as "EI 

Caballito," who was working at the Wal-Mart store at Manahawkin, New Jersey, offered plaintiff 

Victor Zavala employment as a cleaner at that store. An agent of Kenneth Clancy and of the 

Clancy Companies, known as Roberto (last name unknown), himself a Colombian national, then 

offered Victor Zavala another contract at a Wal-Mart store in Bricktown, New Jersey. 

42. A number of undocumented immigrants worked at the Bricktown Wal-

Mart facility throughout the time Victor Zavala worked there. Victor Zavala initially worked for 

less thim the minimum wage required by the FLSA and NJWHL. The payment II)r his services. 

was in ca~h. All of the other i11~gal alien~ working at the Bricktown location were also paid in 

cash. The ma.nager of the Wal-Mart store located in Manahawkin, New Jersey. St('phall G, knew 

that there were undocumented immigrants wurking without employment authorization at his 

store, 

43. In or ahout July of2001, Kenncth Clancy hired a ncw supervisor Giovanni 

Alahcna, of Ruth and Sons, LLC. Alahena oftered Victor Zavala the opportunity to us~ a crew to 

perform the cleaning services at the Wal-Mart store in Old Bridge, New Jersey. Albena and 

Kenneth Clancy knew and intended that Victor Zavala would rely upon undocumented Mexican 

nationals to staff the Old Bridge operation. Indeed, Alhena and Kenneth Clancy knew and 

intended that the operation be so statTed, to permit the Clancy Companies to obtain Wal-Mart's 

business to their mutual profit and benefit. 
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44. In or about February of2003, Alabena, offered Victor Zavala the 

opportunity to contract another crew of workers at the Wal~Mart store in Piscataway. Albena 

and Kenneth Clancy knew and intended that Victor Zavala would rely upon undocumented 

Mexican nationals to staff the Piscataway operation. Indeed, Albena and Kenneth Clancy knew 

and intended that the operation be so staffed, to permit the Clancy Companies to obtain Wal-

Mart's business to their mutual profit and benefit. 

45. On information and belief, during all these relevant times, Kenneth Clancy 

and the Clancy Companies, with the knowledge ofWal-Mart employees and managers, 

continued to hire and employ undocumented workers in exces~ of 1 0 per year. 

46 On information and belief, defendants furthered the aims and goals ofthe 

conspiracy to defraud throllgh the routine use of the mails and means of wire cornmUllications. 

On information and belie±: defendants use ofth" mails and means of wire communkation would 

be reflected ill'.he bu~im:ss records of the Contractor Defendants and Wal-Mali which w\iuld he 

in the possession of defendant~, if not in the custody or federal authorities. In particular, on 

information and belief, contracts for janitorial services, invoices and correspondence related to 

the provision of janitorial services were routinely sent by either mail or wire throughout the time 

the conspiracy flourished. 

47. Kenneth Clancy made the agreements for performance of 3ervices with 

Wal~Mart and then through the Clancy Companies hired sulrcontractors which in turn paid the 

undocumented aliens to perform the cleaning services in the Wal-Mart stores. 

48. The named plaintifls as de~eribed above, worked from three years to three 

months and during this time I) were paid in cash or with checks that did not have income, Social 

-17-



Case 2:03-cv-05309-JAG-MCA     Document 1      Filed 11/10/2003     Page 18 of 29
, , 
, .. " • 

SeclIrity or Medicare taxes withheld, 2) were obligated to work a minimum of 60 hours per 

week, 3) were obligated to work seven day, per week, 4) were not paid for overtime work as 

required by law; 5) were not given vacation time; 6) were not provided with workmen's 

compensation benellts, health insurance or sick leave, notwithstanding the fact that workplace 

accidents occurred and some of the plaintiffs suffered from chronic illnesses. PlaintilTs worked 

under these illegal and discriminatory circumstances described herein for a period of time, 

commencing in or about October of 2000 and ending only with federal law enforcement raids on 

October 23,2003. During all this time, defendant Kenneth Clancy carried on his operation 

without providing any of the benefits plaintiffs were entitled to under federal and New Jersey 

law. Officers, manager~ and agents ofWal-Mart knew that the above illegal and discriminatory 

practices were OCCUlTing in the storcs where plaintiffs worked and, to further the conspiracy 

hetween the Clancy Defendallt~ and in furtherancF. "rthe fraudulent scheme tkscrihcd hCl'ein, 

ehose to continue doing busines~ with Kenneth Clancy and the Clancy COlnpanies. 

The Scheme Bel:ins to Unravel in New ,Jersey 

49. During August 2003, on infhrrnation and belief; Wal-Mart corporate 

officials notified Kcnneth Clancy that imminent action was pending by uscrs, In an elTurt to 

harbor the i11egal alien~ and protect the scheme, Clancy then arranged that the source of payment 

to the plaintiffs would be changed to another entity. In particular, Kenneth Clancy contracted 

with JWM Commercial Cleaning to supervise the work of the plaintiffs employed at the Wal-

Mart stores located at Old Bridge and Piscataway, New Jersey. Felipe Soto acted as direct 

supervisor ofthe plaintifls. His responsibilities included making the payments to the plaintiffs 

for their ~erviccs, dealing directly with any problems that arose with Wal-Mart supervisors, 
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repair of machinery and all their admini~trative duties related 10 the servicing contracts. 

50. In a further effort to preserve the scheme and harbor Ihe illegal aliens, 

Kenneth Clancy also contracted with RT Cleaning, a company owned by Raul Tijerino to 

supervise the performance of Felipe Soto. 

51. Soto or Tijerino would pick up the named plainti ffs and drive them to their 

places of work, al Wal-Mart stores in either Old Bridge or Piscataway, New Jersey. 

52. Also begilllling in August 01'2003, and for the very tirst lime, defendant 

Kenneth Clancy began to exhibit some concerns regarding the immigralion status of plaintiffs. 

Heretofore, neilher Kenneth Clancy nor any other management orticials of the Clancy 

Companies ever asked any oflhe named plaintiffs tbr any information regarding compliance 

with laws and requirenlents regarding employment of aliens. 

53. At one poinl, in or about August of 2003, Felipe Soto and Raul Tejerino 

frantically hegan to ask plaintiff\; tor identification documents and sl)cial security numbt)r~ that 

could be used to establish a legal right to work in the United Slate;. Thi5 was in furth.:;rance of 

the conspiracy among Wal·Marl and the Clancy Companies and was intended to harbor the 

plaintiffs ~ and the conspirators - from detection by law enforcement officials. When plajntiff~ 

confirmed that they did not have and could nol obtain sueh documentation, Soto and Tejerino 

instructed them to buy fraudulent identification documents in Ncw York City to protect their 

employment. Soto and Tejerino gave plaintiffs an October 24, 2003 deadline to comc up with 

Identification documents. 

54. Kcnneth Clancy offered to take plaintiffs tram New Jersey to New York 

City to buy the fraudulenl identification documents. Kenneth Clancy advised plaintiff Victor 
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Zavala that he should use his van and they would all go to New York to buy the false 

identification and social security cards for the plaintiffs. 

55. Plaintifis reJused to do so. 

56. On October 23, 2003, federal law enforcement agent~ raided Wal"Mart 

stores in J 7 states, arresting close to 300 maintenance and janitorial personnel on immigration 

violations, including plaintiffs. 

COUNT ONE - RICO 

57. Plaintiffs repeat and reallege each ofthc allegations contained in 

paragraphs I through 56 as iffully set forth herein. 

58. At all relevant times, eaeh of the plaintiffs were a "persons" within the 

meaning of RICO. 18 U.S.C. §§1961(3) and 1964(c). 

59. At all relevant time~. Wal-Mart and the Contractor Defendants were 

"persons" within the meaning of RICO, 18 U.S.C. ~§1961(3) and J962(c). 

60. At all relevant times, Wal-Mart and the Contractor Detcndants fonned an 

association-in-fact for the purpose of profiting from a systematic violation of immigration and 

labor, wage and hour laws and other laws. This a~sociation-in-fact was an "enterprise" within 

the meaning of RlCO, 18 U.S.C. §1961(4). 

61. At all relevant times., this enterprise was engaged in, and its activities 

atTected, interstate and foreign commerce. within the meaning of RICO, 18 U.S.C. §1962(c). 

62. At all relevant time~, each of the conspirators aS~llciatcd with thi~ 

enterprise conducted or participated, directly or indirectly, in the conduct of the enterpri~e's 

afiairs through a "pattern ofracketeering activity" within the meaning of RICO, 18 U.s.c. 

·20-



Case 2:03-cv-05309-JAG-MCA     Document 1      Filed 11/10/2003     Page 21 of 29. . ,'. 

' .. • 
§1961(5), in violation of RICO, 18 U.S.C. §1962(c). 

63. Specifically, at all relevant times, Wal-Mart, the Clancy Defendants and 

Does 1-500 engaged in "racketeering activity" within the meaning of 18 U.S.C. §1961(1) by 

engaging in the acts set forth above, and, in particular, in paragraphs 33,36,37,39,45,46,47, 

48, 52, 53 and 54. The acts set forth in these paragraphs constitute a violation of one or more of 

the following statutes: Mail Fraud, 18 U.S.C. §1341, Wire Fraud, 18 U.S.C. §1343 and Bringing 

In or Harboring Certain Aliens undcr 8 {J .S.C. §§ 1324(a)(1 )(A)(iii) and 1 324(a)( J )(A)(v)(I) and 

(II). Each of the Conspirators committed andlor aided and abctted the commission oftwo or 

more of these acts of racketeering activity. 

64. The acts of racketeering activity referred to in the previous paragraph 

constituted a "patkrn ofrackcteering activity" within the meaning of 18 O.S.C. § 196 J (5). The 

acts alleged were related to each other by virtue of commOl1 participants, acornmon victim (the 

plaintiffs and those similarly gituated to them), a common method of commission and th,~ 

common purpose and c!)mmon re~ult or denying to plaintiffs the protections of wage and hour 

and other prophylactic labor law~ and enriching Wal-Mart and the Contractor Defendants at thl.: 

plaintiffs' expense. The fraudulent scheme continued for over three ye,trs until October 2003 and 

threatened to continue longer but for a criminal investigation by the United States goverlUI1ent. 

65. As a result of the Defendants violation of 18 U.s.C. § 1962(c), pJaintiff~ 

and those similarly ~ituated to them have heen harmed in tht, amolffil of many millions of dollars. 

66. A~ a result of their miscondul;t, are liable to pJainti!Ts for their losses in an 

amount to be detennined at trial. 

67. Pursuantto RICO, 18 U.S.C. § J 964(c), plaintiffs are entitled to recover 
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threefold it~ damages plus costs and attorneys' fees from defendants. 

COl1NTTWO 

RICO CONSPIRACY 

68. Plaintiffs repeat and reallege each of the allegations contained in 

paragraphs I through 67 as if fully set forth herein. 

69. At all relevant times, the plaintiffs and those similarly situated to them 

was each a "person" within the meaning of RICO, ISO.S.C. §§ 196\(3) and 1964(c). 

70. At all relevant times, Wal-Mart and the Contractor Defen.dants were each 

a "person" within the meaning ofruCO, 18lJ.S.C. §§1961(3) and 1962(d). 

71. At all relevant times, Wal-Mart and the Contractor Defendants fbrmed an 

association-in-fact for the pl.llpose of defrauding and injuring the plaintiffs and those Similarly 

situated to them. This ass(Jcialion·in-fact was an "enterprise" within the meaning of RICO, 

18 U.S.C. §1961(4). 

72. AI all relevant times, this enterprise was ellgaged in, and its activities 

affected, interstate and foreign commerce, within the meaning of RICO, 18lJ.S.C. §1962(c). 

73. As set forth in Count One, at all rdcvant times, each of the persons 

associated with this enterprise conducted or participated, directly or indirectly, in the conduct of 

the enterprise's atTain; through a "pattern of racketeering activity" within the meaning of ruco, 

18 U.S.c. §1961(S), in violation of RICO, 18 U.s.C. §1962(\~). 

74. At all relevant times, Wal-Mart and the Contractor Defendants werc each 

associated with the enterprise and agreed and conspired to violate 18 U.s.c. §1962(c), that is, 

agreed to conduct and participate, directly and indirectly, in the l;onduct of the affairs of the 
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aforementioned enterprise through a pattern of racketeering activity, in violation of 18 U.S.C. 

§ 1962(d). Tn particular, each of these defendants agreed to commit two or more of the acts of 

racketeering specified in paragraph 63. 

75. The conspirators committed and caused to be committed a series of overt 

acts, in furtherance of the conspiracy and to affect the objects thereot~ including hut not limited 

to, the acts set forth above and, in particular, in paragraphs 33, 36,37, 39,45,46,47,48,52, 53 

and 54. 

76. As a result of the Conspirators' violations of 18 U .S.C. § 1962(d), the 

piaintiffs and those similarly situated were damaged in an amollnt equal to many millions of 

dollars. 

77. As a result of the conspiracy, Wal-Mart and the Contractor Defendants are 

Hable to plaintil1'i I(lf their losses in an amount to be determined at triaL 

78. j'ursuant to RICO, 18 U.S.c. §1964(c), plaintiffs are entitled to recover 

threefold its dmnages plus costs and attorneys' ree~ from these defendants. 

COUNT THREE 

CONSPIRACY TO VIOLATE CIVIL RIGHTS UNDER 42 U.S.C. 81985(3) 

79. Plaintiffs repeat and reallege paragraphs I - 78 hereof as sct forth fully 

herein. 

80. By their actions described above, deiendant Wal-Mart and the Contractor 

Defendants conspired and acted with animus toward the plaintiffs as undocumented and 

documented immigrants with the purpose of hindering and preventing federal and state officials 

from performing their affirmative obligations to the plaintitIs, including but not limited to the 
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obligations of these officials to insure that all employees in the United States are paid federal and 

applicablc state statutory minimum wages and overtime, and that they enjoy minimum benefits 

such as workers' compensation protection and Social Security coverage. Plaintiff" have been 

injured in their persons and property and have been deprived of rights and privileges guaranteed 

by the laws and Constitution ofthe United States. Accordingly, plaintiffs seek compensatory 

damages and punitive damages from Wal-Mart and the Contractor Defendants for their violation 

o!'the Civil Rights Act of 1871, 45 U.S.C. § 1985(3). 

COUNT FOUR: 

f'AIR LABOR STANDARDS ACT 

81. Plaintiffs repeat and reallege paragraphs J - 80 hereof as set forth Fully 

Iwrein. 

82. Sections 6 and 7 oithe FLSA, 29 U.S.C. §§ 206 and 207, establish the 

right of all persons who are "suffered or permitted to work" to be paid a minimum wage for all 

hours worked and overtime pay at one and one-halftImes the person's regular rale Ibr all hOUTS 

worked in excess of forty hoUTs per week. Section 16(h) of the FLSA, 29 U.S.C. § 2l6(b j, 

entitles such persons to recover all unpaid wages plus interest, an equivalent amount as 

liquidated damages, and reasonable attorneys' fees and costs. At all times relevant t~l lhi~ aehon, 

defendants, and each of them, failed and retltsed to pay plaintiffs minimum wage for all hours 

works and the overtime premiums required by the FLSA, to plaintiffs' damage in amounts to be 

proven at Irial. Plainli ffs Victor Zavala, Arturo Zavala, Eunice Gomez, Maximiliano Mendez, 

Carlos Alberto Tello, Antonio Flores, Hipolito Palacios, and Octavio Denisio consent to be 
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parties to this action pursuant to FLSA 29 U .S.C §256. 

83. Detendants' failure to provide compensation fiJr all hours worked by 

plaintiffs with the knowledge, consent, and expectation of defendants' supervisors and other 

managing agents constitutes a deliberate and willful violation of the FLSA. 

84. The term "employee" is defined in the FLSA as "any individual employed 

by an employer." 29 U.S.C. § 203(e)(I). An "employer" is defined broadly as "any person 

acting directly or indirectly in the interest of an employer in relation to an employee." ld. § 

203(d). The verb "employ" is defined expansively to mean "suffer or permit to work." rd. § 

103(g). All members of the class are or were employees of one of the Contractor Defendants as 

well as of Wal-Mart, for which he or she performed services within these definitions. At all 

material times, defendants have acted as plaintiffs' "employers" and are or were "(~mploying" 

them wit!lin the l11"aning (,rlhe FLSA and under princij:,lc;. of C011111'0n la\\I. 

85. As plaintiffs' joint employer, under common law and ~ta(utory dctlnitions, 

Wal-Mart is jointly and severally liable for the plaintiff janitors' back pay, liquid,lted damages, 

and other relief under the FLSA. 

86. By virtue of defendants' unlawful failure and rdusal to pay plaintiffs 

overtime wages and other wages and benefits to which they are entitled, plaintiffs have lost 

wages due to them in amounts to be proven at trial. Detendant~ are liable to the mcmb(;[s of the 

class for class members' unpaid wages and liquidated dan1ages under FLSA § 2l6(b), attorneys' 

fees and costs. 
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herein. 

• 
COUNT FIVE: 

NEW JERSEY WAGE AND HOUR LAW 

(By those Plaintiffs Employed in New Jersey Aeainst 
the Clancy Companies and Wal-Mart) 

87. Plaintiffs repeat and reallege paragraphs I - 86 hereof as set forth fully 

88. Section 5 of the NJWHL, N .J.SA §34: 11-56a4 establishes the right of all 

"employees" to be paid a minimum wage for all hours worked and overtime pay at one and one-

half times (he person's regular rate for all hour~ worked in exc.:ss of forty hours per week. 

Section 26 of the N1WHL, N.J.S.A. §34: 11-56a25, entitles such persons to recover in a civil 

action all unpaid wages plus interest and reasonable attorneys' fees and costs. At all times 

relevant to this action, defendants, and each of them, failed and rcthsed to pay piaintirrs 

minimum wage for all hours works and the overtime premiums required by the NJWHL, to 

plaintiffs' damage in amounts to be proven at trial. 

89. TIle term "employee" is defined in the NJWHL to include as "any 

individual employed by an employer." NJ.8.A. § 34:11-56a1(h). An "employer" is deJined 

broadly as "any individual, partnership, association, corporation or any person or group of 

persons acting directly or indirectly in the interest of an employer in relation to an employee." 

]d. §34:11-56ai(g). Th", verb "employ" is defined expansively to mean "sutler or pennit to 

work." fd. § 34: 11·56a 1 (I). All named plaintiffs arc or were employees of one or the Clancy 

Companie~ as well as ofWal-Mart, for which he or she periixmed services within these 

definitions. At all material times, defendants have acted as plaintiff.~' "employers" and are or 
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were "employing" them within the meaning ofthe NJWHA and under principles of common 

law, 

90. As plaintiffs' joint employer, under common law and statutory del1nitions, 

Wal-Mart is jointly and severally liable for the plaintiffs' back pay, interest thereon and 

attorneys' fees under the NJWHA. 

91. By virtue of defendants' unlawful failure and refusal to pay plaintiffs 

overtime wages and other wages and benefits to which the} are entitled, plainti tI.~ have lost 

wages due to them in amounts to be proven at trial. Defendants Me liable to the members of the 

class for class members' unpaid wages, interest and attorneys' lees under Sec.tion 26 of the 

NJ.SA §34:11-56a25, 

herein. 

CQIJNT SIX: 

Nt~JERSEY LAW AGAINST DISCRIMINATION 

(By tho§e Plaintiffs Employed in New ,)Ilrs!;y Against 
the Clancy Companies and WIIi-Martl 

92. Plaintiils repeat and rea1\ege paragraph$ I - 91 hereof as set forth fully 

93. The New Jersey Law Against Discrimination (the "LAD"), N . .l.S.A. 10:5-

I e/ seq" provides that is il unlawful discrimination for an employer, because 01; inter alia, 

national origin or nationality to discriminate against individuals in compensation or in terms, 

conditions or privileges of employment. N..I.S.A. 10:5-12 In the evcnt ofulllawfi.ll 

discrimination, thc LAD provides for compensatory and punitive damages. N.J.S,A, 10:5-3. 

94. At all material times, defendants have acted as plaintiffs' "employer" and 

are or werc employing plaintiffs with the meaning of the LAD and under principles ofcommon 
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95. At all times relevant to this action, defendants, and each of Ihem, failed 

and refused to pay piaintil1's minimum wage I'or all hours worked and failed and refused 10 pay 

plaintiffs overtime premiums as required by law. Through these and other actions specified 

above, defendants willfully violated the LAD by discriminating against plaintiffs in 

compensation, terms, conditions and privileges of employment by virtue ofplainliffs' status as 

Mexican nationals. 

96. As plaintiffs' joint employer, under common law and statutory definitions 

Wal-Mart is jointly and severally liable for the plaintiffs' compensatory and punitive damages. 

97. By virtue of defendants' unlawful discriminatory acts, plaintiffs have 

suffered economic losses due to lost wages owed to them in amounts 10 be proven at trial, as well 

as danJages du~ to physical and emotional stress. 

DEMAND FOR JURY TRIAL 

Plaintiffs hcreby re(juest ajury trial on all issu<:s so triable. 

WHEREFORE, Plaintiffs pray Ibr relief in their favor: 

(I) Certifying this case as a class action; 

(2) Entering a judgmenl declaring the rights of Ihe parties; 

(3) Entering preliminary and permanent injunctive relief prnhibiting 
defendants from further violations of law; 

(4) Awarding the plaintiffs and all those similarly situated damages, including 
compensatory, treble and punitive danmges, in an amount to be 
determined at trial; 

(5) Awarding plaintitls and all those similarly situated liquidated damages 
under Section 216(b) ofthe FLSA; 
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(6) Awarding plaintiffs and all those similarly situated their reasonable 

attorneys' fees; and 

(7) Awarding plaintiffs and all those similarly situated such further relief as 
the Court may deem appropriate. 

Dated: Montclair, New Jersey 

November 10, 2003 

0005269'::1) 
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