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PRELIMINARY FINDINGS OF FACT

Background

1. The Hawaii Youth Correctional Facility (“HYCFI$ a secure
juvenile correctional facility operated by Officétbe Youth Services (*OYS”)
and located in Kailua, Hawaii. OYS is administraty associated with the
Department of Human Services (“DHS").

2. Children who have been adjudicated delinquenburt may be
committed to HYCF, the only such secured facilitythe State of Hawaii.
(Declaration of Lois Perrin, Ex. B, “DOJ Report”&a{“DOJ Report”).) HYCF
IS separated into three housing units: the Sed0eed Facility, which is
comprised of three housing modules for boys, theeDlation and Assessment
Cottage (“O & A”) for girls, and Ho'okipa Makai, @ttage for housing short-
term boys. (Declaration of Kaleve Tufono-losefaufono-losefa Decl.”) 11 6,
7,8,9)

3. Plaintiffs are three teenagers who have beefirgmhat the Hawaii
Youth Correctional Facility and who have been sciigié to a campaign of
unrestrained harassment, abuse, discriminationsatation because they are or

are perceived to be lesbian, gay, bisexual or ¢ggamder (“LGBT”). Each of the

! The Court’s findings herein are based on thetéichrecord before

the Court, and are preliminary in nature.
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Plaintiffs has been confined at HYCF on more tha@ occasion. See
Findings of Fact 4, 5, 6.) Plaintiffs sought aedaived permission to proceed
in this action using pseudonyms. (FAC { 19; 9/6208er.)

4. Plaintiff R.G. is a gay female who has been icadf at HYCF on
three occasions, for a total of approximately 15ths. (Declaration of R.G.
(“R.G. Decl.”) 1 2, 3,7, 44-47.) R.G. was firstnémed at HYCF from March
2004 to June 2004.1d;; Tufono-losefa Decl. Ex. G.) R.G. was later read to
HYCF in August 2004 and remained there until Aud@@@5. (R.G. Declf 7;
Tufono-losefa Decl. Ex. G.). R.G. was returnetHydCF a third time on
September 8, 2005, after the complaint in thisoachiad been filed. (R.G.
Decl. 1 47.)

5. Plaintiff J.D. is a boy who was perceived tagag while at HYCF
and has been confined at HYCF on two occasiong total of approximately
six months. J.D. was first confined at HYCF froatyJ27, 2004 until January
4, 2005. (Tufono-losefa Decl. Ex. I.) J.D. wasireed to HYCF a second time
on June 20, 2005 and remained there until JulY652 (Declaration of J.D.
(“J.D. Decl.”) 11 50, 53; Tufono-losefa Decl. EX,. |

6. Plaintiff C.P. is a transgender girl who wastficonfined at HYCF
in February 2004. (Declaration of C.P. (“C.P. D8d¢ 10.) C.P. remained at

HYCF for most of 2004, excepting a short-lived &ygplacement in July of
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2004. (C.P. Decl., 1 11, 25.) C.P. was placeafister program in December
of 2004 and remained in foster placements untikeemrn to HYCF in August
of 2005, just weeks before this action was filéd.P. Decl. § 51-52.) C.P.’s
confinement at HYCF totaled approximately eight then

7. Defendants are, in their individual and officalpacities:Lillian
Koller, Director of the DHS; Sharon Agnew, DirectdrOYS; Kaleve
Tufono-losefa, thélawaii Youth Correctional Facility Administrator
(“YFA™); and the following Youth Corrections Office (*YCO”) and Youth
Corrections Supervisors (“YCS”): YCO Cynthia Hubb¥CS Phyllis
Rosete, YCO Earlene Josiah, YCO Leila Holloway, YBénhry Haina (also
a HYCF Investigator), former YCO and current YCSdWiSimao and YCO
Michael Kim? (FAC 1 21-31.)

8. Plaintiffs filed a motion for preliminary injution seeking relief on
their due process, equal protection, establishiclanse and access to counsel
claims. Plaintiffs ask the Court to require defamti$ to refrain from harassing,
abusing, discriminating against, or isolating piidii& based on their actual or

perceived sexual orientation, gender identity ar, s@refrain from failing to

2 Plaintiffs have informed Defendants of their inttéo dismiss
Defendant YCOs Alvaro and Koehler from this actimmoth their individual
and official capacities, as well as YCS Phyllis &esin her individual capacity.
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protect plaintiffs from anti-LGBT and sex steredtygp peer harassment and
abuse; to refrain from endorsing religion and emgg religious
indoctrination, and to refrain from obstructingipl#fs’ access to counsel.
Plaintiffs also ask the Court to direct defenddatsake measures necessary to
redress the alleged severe climate of anti-LGBTsmdstereotyping
harassment at HYCF, including the prompt retentiba mutually agreed-upon
corrections expert to guide development and implaat®n of necessary
policies, procedures, and trainihg.

Defendants Knew That Conditions at HYCF Were Unsafdor Vulnerable
Youth Long Before R.G., J.D. and C.P. Were Sent Thie

9. On August 14, 2003, the ACLU of Hawaii issueeport detailing
systemic problems at HYCF, including many of theafe conditions that
plaintiffs allege persist to this day and thredteem with irreparable harm if
not enjoined, including excessive confinement alason cells, inadequate
supervision and training of YCOs, lack of accessdonsel, and a completely
defunct grievance procedure. (Perrin Decl. | 2&Aat 3.)

10. Since the summer of 2003, the ACLU of Hawad an-counsel
Alston, Hunt, Floyd & Ing have monitored conditioaisHYCF and have tried,

without success, to obtain cooperation from stéieials, including

* For the Court’s convenience, plaintiffs intendite a proposed
injunction in addition to these proposed finding$amt and conclusions of law.
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Defendants Agnew and Tufono-losefa, to correct askedged but uncorrected
deficiencies that plaintiffs contend threaten tbjeat them to unsafe conditions
at HYCF. These include the need for adequateitrgiof staff regarding
treatment and care of vulnerable youth and LGBTtlyau particular, the need
for adoption of an effective grievance system,rbed to cease the practice of
endorsing religion generally and specific anti-LG8Tiristian denominations in
particular, and the need to ensure meaningful adoesounsel and the courts.
(Perrin Declf 3 & Exs. E, G; Alston Decl. 1 7-8 & Exs. 1-4), 6.

11. On August 16, 2004, when all three of the pitigwere confined
at HYCF, the United States Department of Justib€)d”) launched a year-long
investigation of conditions, policies and practie¢$lYCF. (Perrin Decl. 4 &
Ex. B.) Atthe conclusion of DOJ’s initial visib HYCF on October 8, 2004,
DOJ provided defendants with two extensive orari@dings informing
Defendants Agnew and Tufono-losefa as well as foifirst Deputy Attorney
General Richard Bissen of DOJ’s preliminary findihndDOJ Report, at 1-2.)

12. On August 4, 2005, the DOJ issued a reportrfqdhajor
constitutional deficiencies at HYCF, including ta® to protect wards from
self-harm, staff violence, and youth-on-youth viale, excessive use of
disciplinary isolation, lack of adequate supervisiand an inadequate

grievance system. (DOJ Report at 5-6.)
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13. The DOJ Report is admissible pursuant to Feé&virl. 803(8),
and the Court accords substantial weight to iteudindings regarding the
conditions, policies, patterns and practices at A& of October 2004, as
those findings are the result of a thorough onisiestigation by neutral
investigators from a government agency charged thighresponsibility of
seeking “remedies for any pattern or practice ofdeat that violates the
constitutional or federal statutory rights of clndd in juvenile justice
institutions.” (DOJ Report at 1.)

14. Although defendants are currently in negotraiwith the
Department of Justice, they have offered no evideéhat those negotiations
encompass LGBT issues, or that the outcome of thegetiations will address
the core issue presented by plaintiffs’ Motionti-uGBT and sex stereotyping
harassment, abuse, and discrimination.

Plaintiffs’ Experiences At HYCF Establish a Patternand Practice of
Unrestrained Anti-LGBT Treatment and Sex Stereotypng At HYCF

Plaintiffs Were Subjected to Relentless Verbal Abwy Staff and Other
Wards Based on Plaintiffs’ Actual or Perceived Setwrientation or
Gender Identity

15. Plaintiffs submitted extensive evidence thaytivere subjected by
HYCF staff and by other wards to a relentless cagmpaf verbal abuse,
including derogatory comments and name callingetas plaintiffs’ actual or

perceived sexual orientation or gender identityucMof the verbal abuse
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occurred in the presence of or was reported to H¥@H, to the YFA, or even
to the Director of OYS, yet investigation and dudicie of offending staff and
wards were at best infrequent and at worst nones

16. The record before the Court is replete withuthoents and
testimonial evidence demonstrating a barrage dfaldrarassment and abuse.
The examples listed below are intended to be rthtiste and not exhaustive.

17. The staff at HYCF, including Defendants Josiatl Hubbell,
routinely referred to R.G. as “butchie” or othasrslbased on sexual orientation
or failure to conform to gender stereotypes. (RDE€cl. at 1 10; Transcript of
12/20/05 Hearing (“Tr. I") at 11:15-12:21 (R.G.)xanhscript of 12/21/05
Hearing (“Tr. II") at 71:1-72:11 (Hadley); Joint Ex26 (Daily Report written
by Defendant Hubbell stating that R.G. “carriesskérlike she’s the bull or
something”); 27 (Daily Report written by Defenddosiah that that the other
wards complained about how “sick” R.G. and T.RBstthie action” is, that it

IS “nauseating,” “unwelcoming” and “just down righasty”); 29 (Daily report
written by Defendant Josiah noting that R.G. “hasd&ntity problem. Too
much thinking that she is a boy.”); 30 (Defendangidh stating that that “staff
Is getting tired of the butchie action,”); 32 (Bareport written by defendant
Hubbell, stating that R.G. is “playing the bull38 (Comment Report written

by Defendant Hubbell describing “footsies” as “but@ction”).)
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18. Defendant Hubbell regularly referred to R.(d ather female
wards as “fucking bitches,” or “fucking cunts,” areferred to female wards
who identify as gay, who express romantic feelifogther girls or who fail to
conform to sex stereotypes as “butchie.” (TrtlT&1-72:11 (Hadley); 86:9-16
(R.G.); 87:11-88:16 (J.D.))

19. Defendant Tufono-losefa held a group meetindorl 20, 2005
focusing on R.G.’s romantic relationship with arestfemale ward, T.R. (R.G.
Decl. § 27-35; Tufono-losefa Decl.  37; Tr. at 183187:15; 199:4-18.)
During this meeting, Defendant Tufono-losefa expeesher own views that
being gay was “wrong” and “disgusting” and requitkd other wards to
develop rules and punishments for R.G. and T.R5. Recl. 1 27-35; Hadley
Decl. {1 3; Tr. Il at 74:6-76:1 (Hadley).

20. Being repeatedly referred to as a “butchief¢ad that R.G. had
never heard prior to being confined at HYCF) made.Reel “ugly.” (Tr. | at
11:15-12:14.) Such consistently negative commizate HYCF staff,
including the YFA, to R.G. regarding her sexuakatation has changed the
way that R.G. views herself and others. R.G. faslg she is not “normal” and
believes that relationships with other women artg“rionantic.” (R.G. Decl.
42). Instead, R.G. now refers to dynamics in k&tionship “butchie shit”

even though that word makes her feel badly abouselfe (d.)
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21. On aregular basis, other wards called J.Desasuch as

“Wahine” “pussy,” “gay fucker,” “head,” “dick suckg “faggot,” “mahu,

gay
motherfucker,” and “fucking gay bitch,” (J.D. Defifi 6, 18, 19, 24, 29 & Exs.
A, B; Joint Exs. 57, 61, 86.) Defendant Haina, whseked by another ward if
J.D. was gay, replied, in the presence of othedsydiYes, [he] is a legal
known fag” (Bidwell Decl. { 31; Joint Ex. 86.) In his dacation testimony,
defendant Haina did not deny making this statement.

22. Many of these incidents occurred in the presericdYCF staff, or
were reported to staff, but the paucity of disciphy records submitted by
defendants indicates that, with respect to the magbrity of instances, staff
took no action. (Joint Ex. 61.) Even when staitumented incidents,
disciplinary measures were either non-existent@mevineffective in stopping
further harassment. (Joint Exs. 65 (no disciploravard J.D. said “grabbed his
nuts”); 66-67 (discipline for “fighting” for ward.D. said called him mahu and
who staff saw spit on and hit J.D.); 79 (J.D. ré@dharassment and social
worker talked to wards); 80 (YCO describes relesstlearassment, stating she
talked to wards); 81 (YCO describes continuing ssmaent, no evidence of
discipline).

23. Certain YCOs and YCSs routinely called C.Podatory names

based on her sexual orientation and/or genderitgeritefendant YCS Mitch
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Simao repeatedly referred to C.P. as “cupcake™andcake.” (C.P. Decl. {1
17, 20; Tr. I at 131:3-8 (C.P.).) Another YCO, &&w, regularly referred to
C.P. as “twinkle toes” and “fairy.” (C.P. Decll1$®; Tr. I. at 131:17-20 (C.P.).)

24.  Although C.P. was originally housed with thdggat O & A, most
of the male staff at HYCF still referred to heraalsoy, or “he.” (C.P. Decl. |
15, 21.) Although defendant Haina typically reéefito wards only by their last
names, he regularly referred to C.P. as “Mr.” aodststently referred to C.P. as
“he” or “him” (Tr. | at 132:15-22.)

25. On one occasion, when female wards were bigieich other’s
hair, Defendant YCS Simao told C.P. she could ma@ether hair up, and that
she was not allowed to play with her hair “like thids.” Various YCOs
threatened to cut off C.P.’s hair, to send her faeehe boys” side or put her in
isolation or lockdown because she is a transgegider(C.P. Decl. 1 16, 19,
21; Tr. I at 130-1-16.)

26. Wards at HYCF also routinely called C.P. detoganames, such
as “fucking faggot” and “fucking mahu,” in the pezge of staff. (C.P. Decl. {
19; Tr. I at 131:15.) Stalff testified that suchmeacalling was a daily
occurrence. (Tr. | at 220:19-22 (Alvaro).) Altlghusuch comments were made
in the presence of HYCF staff, and although C.amained about such

harassment even when it occurred outside the pres#HYCF staff, the staff

10
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failed to discipline or stop the wards from callingr names. (C.P. Decl. § 19.)
C.P.’s account is corroborated by contemporaneadiaal notes by her
treating physician over a period of nearly a ydaat relate material details of
the harassment suffered by C.P., including thaagelr COs routinely ignored
such harassmentSéeExh. 54 (bates no. 1498, 10/6/04), (bates no. 1499
(11/29/04), (bates nos. 1500-01, 1503, 8/15/0513/85).)*

27. The record before the Court establishes tiat garbal abuse and
harassment is commonplace at HYCF. (Tr. | at @46973:23-75:15 (Bidwell);
id. at 220:19-22 (Alvaro (stating that, although he wiot recall hearing wards
call J.D. names like “faggot,” “it's a daily thirigj), and continues unabated
with no regard for the detrimental effects thdtas on plaintiffs and other
wards at HYCF. (Tr. I. at 71:20-73:5 (Bidwell);d8vell Decl. | 16.)
Additionally, the conduct of staff and other wamdshis regard frequently has

been investigated inadequately or not at all. d&ddéhe limited evidence

* The court finds that statements made by wards t@@well, Nurse Hadley
and other medical staff in the context of medigsits and for purposes of
defining or explaining the patient's own mentapbysical state, including, for
Instance, anxiety, depression, or other psycho&dgicemotional upset, are
admissible as statements for purposes of mediaghdisis. Fed. R. Evid.

803(4).

11
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defendants have adduced regarding discipline ofisvegsponsible for the
harassment and abuse reported by plaintiffs supptaintiffs’ claims that staff
and wards were virtually never disciplined for seomduct. See supr§ 22.

28. Dr. Robert Bidwell is the treating physiciartHMCF as well as a
professor at the University of Hawaii Medical Sch@md is an expert in the
field of adolescent medicine with special expertisadolescent medicine in the
juvenile correctional setting, and in the treatmatGBT adolescents. Dr.
Bidwell testified that the use by HYCF staff ofrtex like “faggot,” “mahu,” and
“butchie” to refer to wards is a daily occurrent¢ddd CF, and is symptomatic
of a culture of abuse toward LGBT wards at HYCFr. (. at 73;23-75:5.)

29. Dr. Bidwell testified that such name-callingedited at teenagers
confined at HYCF is far more damaging than simlame-calling directed at
adults. (Tr.lat 69:21-70:17.) First, whereasaleedmay have a well-defined
sense of self, for adolescents, in general, idedgvelopment is a core
developmental task, (Ryan Decl., Ex. B at 3) an thdolescents are far more
likely to be psychologically and emotionally affedtby name-calling and other
identity-based harassment than adults (Tr. | 25690:17; Ryan Decl., Ex. B
at 4-5.) Second, LGBT adolescents are a partigwainerable population in
this respect because their developing sense ofiigamcludes issues of sexual

orientation and gender identity, and many LGBT adoénts previously have

12
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received negative messages from authority figugganding their sexual
orientation and gender identity. (Bidwell Decl1T). Third, in the youth
correctional setting at HYCF, the guards form sdnmgt of an extended family
for the youth, and, unlike youth in non-custodettisigs, wards at HYCF
cannot retreat to the safety of their home andlfaatithe end of the day.
(Bidwell Decl., T 17). Indeed, wards typically Ic4COs and YCSs Aunty or
Uncle. (Bidwell Decl. 17.) Thus, name-callinglasther identity-based
harassment based on actual or perceived sexuatairan or gender identity by
guards at HYCF often is acutely damaging to warldle tvave been entrusted to
the state’s care by the family court. (Tr. I. 8t81-70:7; Bidwell Decl., 1 16-
17;see alsRyan Decl., Exh. B at 6-7.)

30. The casual use of the word “butchie” duringrconiom testimony
by Defendants’ withess YCO Lawrence Alvaro rein&g@laintiffs’ testimony
that that word is used commonly at HYCF to refegitts who identify as gay,
who express romantic feelings for other girls, twowail to conform to sex
stereotypes. (Tr. | at218:12-17).

31. Based on the record before the Court, it slyikhat plaintiffs will
again be subjected to unrestrained verbal harassandrabuse by staff and

other wards should they return to HYCF.

13
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Plaintiffs J.D. and C.P. Endured Physical and Sexuassaults By Other
Wards and Threats of Sexual Assaults Based on Piiffisi Actual or
Perceived Sexual Orientation or Gender Identity

32. The record before the Court contains extergogeimentation of
anti-LGBT sexual assaults, physical assaults arehth of sexual assault,
including rape. The examples listed below arendésl to be illustrative and
not exhaustive.

33. J.D. suffered unabated anti-gay sexual haragsanel abuse by
other wards at HYCF, including physical assaulid frequent threats of rape.
(J.D. Decl. 19 5, 17, 18, 19, 22, Exs. A, B.)

34. Many wards threatened to physically and/or abyxassault J.D.
on aregular basis, Tr. I. at 82:11-15, and seassdulted him repeatedly by
subjecting him to various forms of unwanted sexaathing. For example,
after making threats of rape and demanding that“gil2e him head,” J.D.’s
roommate climbed on J.D.’s back while J.D. slg@tD. Decl. § 3.) The
incident made J.D. so frightened that he begafetpssitting on the toilet to
keep from being attacked from behindd.)

35. Other wards also jumped on J.D. and pantomengaging in anal
sex with him. (J.D. Decl., Ex. A). They grabbed.& buttocks or rubbed
suggestively against him, in one case while heiw#éise shower. (J.D. Decl. 1

9, 19, 22 & Exs. A, B). Wards placed their pubgrk on J.D.’s head or body.

14
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And wards repeatedly told J.D. to “give [them] head“be their bitch,”
meaning have anal sex with them. (J.D. Decl. 13323, Ex. B.)

36. One ward repeatedly hung his testicles out$ihorts and asked
J.D. to look at his “eight pack,” put his testiclas].D.’s hands, said to J.D.
“suck on this [referring to his penis], don’t useuy teeth,” and repeatedly
sprinkled pubic hair on J.D.’s head and body. .(DEcl. 17, 18 & Ex. B;
Joint Exs. 51, 61, 62, 81.) Another ward rubbedeseon J.D.’s face, exposed
his penis and demanded that J.D. join him in tleeven. (J.D. Decl. 1 19.)

37. On August 2, 2004, J.D. wrote a grievance ttedant Tufono-
losefa spelling out in some detail the campaigardi-gay verbal and physical
harassment, sexual abuse, and threats of rapetlaadphysical harm directed
at him. (Joint Ex. 61.) Although J.D.’s grievargpecified that his roommate
had threatened to rape him and had jumped on hiotiémng having anal sex”
and thabtherwards had “done the same,” had entered the shawels he
was showering, were sitting next to him “rubbingamp[him],” and were
putting pubic hairs on his head, Defendant Tufoosefa’s only response was
to order that J.D. be placed in a single cell anth$truct YCOs “to pay extra
attention on [J.D.] to prevent other wards fromdsaing him.” Id.)

38. Moreover, despite the instruction to singld-¢4b. and to watch

out for him, YCOs continued to ignore harassmeutrafused to take action

15
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when J.D. reported it to them. (Tr. | at 81:25188:85:8-86:9; 91:6-23; Joint
Ex. 61.) In fact, YCOs also disregarded the irettam to keep J.D. in a single
cell, and on several occasions he was requiredaresa room with other wards.
(J.D. Decl. 1 12.)

39. On August 8, 2004, J.D. wrote a letter to Ddé&srt Tufono-losefa

describing the continuing harassment and explaithag

this issue is not diminishing. Itis Progr_essir&%_th_reats exposure,
sexual harassment, frottage, and fondling, intitnocha This crap
happens on a daily basis and | am not exaggerakogme this is too
much shit for me and way too much stress. . aven't even been here a
month and | gotta deal with all this SHIT!

| am not threatenim]:] you but very soon | will eithert myself or
someone else and I know none of us want this tpdérap (Joint Ex. 57.)

Defendant Tufono-losefa received the letter on Audll, but it was not until
August 12", four days later, that a social worker referrédl Jor a mental
health assessment, leaving J.D. at risk of selfaHar four days without any
intervention. (Joint Ex. 61.) Although he wasarkd by medical staff on
August 16th, (Joint Ex. 61), J.D. was kept in ifola “to provide [him] with a
reasonably safe environment,” Tufono-losefa Decf. 32, until some time
between August 23, when medical records refleav&® still in a holding cell,
and August 31, by which point he had been relebsetl to his module. (Joint
Ex. 85.)

40. J.D.’s public defender had grave concerns ahisutmotional and

physical well-being and safety and thus broughetgipn for writ of habeas

16
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corpus to have J.D. released from HYCF. (BrownlDi6.). The matter came
on for hearing in August and September 2004 andtegkin a written opinion
issued by Judge Frances Wong in March 2005. (Bidecl. § 7; Bidwell
Decl. 1 32; Supp. Bidwell Decl., Ex. 1.) That dpminformed the supervisory
defendants of the urgent need for “policies andaipen procedures that are
appropriate to the treatment of [LGBT] youth, teat standards for the conduct
of youth correctional officers and other staff, dndt provide on-going staff
training and oversight” in order to address thestsgnic” problem of anti-
LGBT harassment at HYCF. (Bidwell Decl. 1 32; SuBmwell Decl. Ex. 1 at
11.)

41. Although J.D. continued to report harassmeraanasion, (Joint
Exs. 65, 78, 79, 80, 81, 82, 86.), Dr. Bidwell ifgetl that J.D. demonstrated
over time a “growing cynicism that anything woul@ke a difference. He did
everything he should have done. . .. and | thwvdnéually he decided that the
system just wasn’'t working, that there was no asd,so he kind of stopped
talking about stuff.” (Tr. | 66:15-67:5.)

42. When J.D. was returned to HYCF in June of 2885 harassment
and threats of assault continued because ward$ath@&nown J.D. from his

previous commitment told new wards that J.D. was a.D. Decl. {1 47, 51.)

17
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43. Over the medical staff's objections, Defendaufono-losefa
transferred C.P. in September 2005 from the gilsto the boys’ unit. (Tr. | at
180:8-16; 181:5-9.) After C.P.’s transfer, C.Pswabjected to escalating
harassment and abuse from other wards, includiggigdd and sexual assaults,
masturbation directed at her, and threatening camdsauch as “suck my
dick”, “put this in your mouth and suck on it”, tgive me head,” and threats of
rape and assault. (C.P. Decl. {1 32, 33, 34, B&Buwell Decl. § 46; Tr. | at
131:15-23;compareloint Ex. 45 (10/22/04 C.P. Ltr. to YFA, reportiogly
minor problemsyith Joint Ex. 48 (11/17/04 C.P. Ltr. to YFA reportinggtd
time” from boys’ teasing, name calling, and “makinguble,” and stating “I
feel hurt and it makes me go insane and angry.”).)

44. Some of the male wards touched C.P., pulledhliey threw things
at her, told her to “give [them] head,” or askednpission to rub her legs. (C.P.
Decl. 1 33, 36.) Other male wards made commekes ‘i want to feel your
ass,” “lI want to fuck you,” or asked her to show heeasts. (C.P. Decl. | 34;
Tr. lat 131:19-23.) Other male wards mooned pelled out their erect
penises and showed them to her, or started masthgba front of her. (C.P.
Decl. 1 34.)

45.  Dr. Bidwell testified that C.P. told him repedly during her stays

at HYCF of the “daily harassment, verbal harasspsarhe physical

18
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harassment, [and] sexual overtures,” that she exqpeed. He further testified
that the harassment was so severe that C.P. haatémed suicide because of
what she was going through,” (Tr. |1 65:21-24) dmattC.P., as well as R.G. and
J.D., exhibited several symptoms of post-traunsttiess. (Tr. |1 67:9-68:23.)

46. The testimony of defendants’ withess, YCO Rmesedicates an
awareness on the part of HYCF staff that C.P. wbeltharassed and abused if
she were transferred to the boys’ side. (Trt B:42-9:6.)

47. Defendants’ own former juvenile correctionsexg submitted
declarations stating their expert opinion that theljeved MTF transgender
wards were “better off in O & A with the girls thamywhere else at HYCF and
that the placement kept them physically and psydioally safe.” (Griffis
Decl. at 1 8, 11see alsdMiesner Decl. at I 7, 10; Roush Decl. at § 11.)

48. Plaintiffs’ testimony and supporting declarai@and testimony
from Dr. Bidwell indicate that defendants’ pattenmd practice of failing to take
appropriate measures to stop and to prevent ves&alial and physical anti-
LGBT harassment has severe medical and psycholsep&rcussions for
plaintiffs. (R.G. Decl. 42; J.D. Decl. 55-56; Cecl. 65; Bidwell Decl.  16-
18; Tr. I. at 67:9-68:10, 73:23-75:15 (Bidwell)idbExs. 1,2.) Similarly,
declaration testimony from Caitlin Ryan providesdewce of clinical research

results indicating that unrestrained anti-LGBT Isaraent of teenagers leads to
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dramatically higher risk of depression and sui@ttempts and has long-term
repercussions for mental health. (Ryan Decl.,Beat 3-5 (“LGBT young
adults (ages 21-25) who experienced high levetnafgay victimization in
middle or high school were twice as likely to repmymptoms of depression
and substance abuse problems associated withaddgiwere their LGBT
peers who experienced low levels of victimizatidioreover, 44% of LGBT
young adults with high levels of victimization dugi adolescence reported
suicidal ideation during the past six months, comgavith 8% who had
experienced low levels of victimization. More thso thirds (68%) had
attempted suicide, compared with 20% who repoadvictimization levels
during adolescence.”).)

49. Based on the record before the Court, it ilyikkhat plaintiffs will
again be subjected to unrestrained physical anges@ssaults and threats of
assault by other wards should they return to HYa&@ig, that such treatment will
inflict significant harm on plaintiffs.

Defendants Responded to Anti-LGBT Harassment bylasimg Plaintiffs

50. Defendants, as a matter of policy, employelhigm as a means of
“protecting” certain LGBT wards, including C.P. ahd., from conditions at

HYCF. (Tufono-losefa Decl. 11 14, 25, 29, 32.)
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51. Inresponse to grievances filed by J.D. in Asigd 2004,
regarding the continuous harassment he faced fther wards at HYCF,
Defendant Tufono-losefa directed that J.D. be mlanesolation for his
“safety.” (J.D. Decl. § 11-12, 32; Joint Ex. 6Lifdno-losefa Decl.  29.)

52.  While J.D. was in the isolation cell, he wasvented from making
any phone calls or writing any letters, allowed boer of solo recreational
time and one shower per day, and was allowed oBlpke and a book given to
him by the nursing staff. (J.D. Decl. 11 34-36.)

53. The conditions in isolation were unbearableJtér. {d. at  33-
36), causing him to cut up his Remeron (sleep nadidic) into small pieces and
take a little bit at a time so he could sleep alf.d(J.D. Decl. § 32 & Ex. A;
Joint Exs. 59-60, 63; Tr. | at 118:14-20.)

54.  Similarly, when Judge Wong asked at J.Dabeas corpus
hearing, which was held at the end of Septembed 20@t defendant Tufono-
losefa be told of the family court’s concerns alibet harassment, (Joint Ex.
76),defendant Tufono-losefa again ordered that he &eeplin isolation. (J.D.
Decl. 1 32 & Ex. A.) J.D. was returned to the medapproximately one week
later. (Tr.188:23-89:8.)

55. J.D. found solitary confinement so psychololyadifficult that

both times he was isolated he requested to retutimetmodule rather than
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remain in isolation, despite his knowledge thawoaild suffer further
harassment in the module. (J.D. Decl.  36; @t.88:9-89:12.)

56. Similarly, in response to C.P.’s complainthafassment,
Defendants first subjected her to social isolabgmphysically segregating her
from the other wards in the module and later bydsenher to a holding cell.
(C.P. Decl. 11 38, 39; Exs. A, B; Joint Ex. 48.h&W not locked down, C.P.
was instructed by YCOs not to have anything to @b any of the male
wards—she was not supposed to sit with or near tepeak with them, look at
them, or interact with them in any way. (C.P. D&cB8, Joint Ex. 48.)

57. When C.P. returned to HYCF in August 2005, deémts held her
in solitary confinement for 6 days, again, allegdadr her “protection.” (C.P.
Decl. 1 55; Tufono-losefa Decl. | 25-27.) She wakated in a holding cell,
under video surveillance for 23 hours a day witthimg in her cell other than
her pillow and a blanket. (C.P. Decl. 1 55.) 83 allowed one hour a day to
leave the cell for recreation and showering. (O€xl. 1 55.) She was not
permitted letters, writing instruments, radio, elevision, nor was she allowed
to interact with any other wards. (C.P. Decl. {) 56.P. reported to Dr. Bidwell
that she was “going crazy” in the holding celloifi Ex. 54 (bates no. 1503).)

58. Although R.G. was not put in a holding celle shpeatedly was

threatened with lock-down or early dorms based @®¥’ disapproval of her
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sexual orientation. (R.G. Decl. 1 13.) Lock-dowefers to being held in a
locked cell. (Tr. | at 14:22-15:13.) Early dormeans that the ward is sent to
his or her cell earlier than the others and loc#tedn for the remainder of the
night.

59. The expert evidence before the Court regartiiagise of isolation
in juvenile corrections comes from three nationadlgognized experts retained
at one point by defendants. (Tufono-losefa DegElL@-11.) Those experts
uniformly conclude that long-term segregation ofason of youth is
inherentlypunitive, and that imposing such isolation as afof protection is
“not an acceptable correctional practice for jules)i (Roush Decl. 12-13ge
alsoMiesner Decl. {11; Griffis Decl. 112.). Indeedeaf those experts
characterized such treatment as “inexcusable.’e¢kier Decl. { 11.) Another
stated that HYCF may be the only juvenile facilitythe country that employs
this practice. (Griffis Decl. §12.)

60. Roush, Miesner and Griffis also confirm Dr. Ball's testimony
and the testimony of plaintiffs J.D. and C.P. thelwmss that social isolation is
experienced as punishment, (Roush Decl. § 12)ratdptolonged isolation can
cause serious psychological consequences. (Mi&sawr 11; Roush Decl.
12; Griffis Decl. 1 12; Bidwell Decl., 1 26). Dte its misuse by corrections

staff, psychiatrists have recommended that theotis®lation in juvenile
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corrections be eliminated entirely. (Roush Ded?2f) And when isolation or
segregation is used, it is accepted among profesisiohat it should be used
“sparingly” and only in response to serious behalimfractions and for short
periods of time “while the ward poses an immineantger to others.” (Miesner
Decl. § 11see alsdRoush Decl. { 13; Griffis Decl.  12.)

61. The only evidence submitted by Defendants ppstt of their
practice of isolating LGBT wards for their own “peation” was the opinion of
Defendant Tufono-losefa that it was an appropmatg to protect J.D. and C.P.
from harm. Notably, however, defendants did nekge qualify Tufono-losefa
as an expert in the area of juvenile corrections.

62. Based on the record regarding defendants’ipeact using
isolation as a form of protection, it is likely trgefendants will isolate
plaintiffs from other wards should they return t¥ €F. Such a practice is
inherently punitive, and will cause the Plaintiffsther serious harm.

Defendants Imposed Disparate Punishment and/or Tareant on

Plaintiffs Based on Their Actual or Perceived SeXuarientation or
Gender Identity

63. The evidence before the Court also reflectateem of selective
and unequal enforcement of “rules” and policieséstain YCOs, with
knowledge of the supervisory defendants and ncorespto curtail such

discrimination. The following examples of discrmatory treatment on the
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basis of sexual orientation or gender identityiatended to be illustrative and
not exhaustive.

64. Although defendants assert that they investighitgrievances and
that the protocol at HYCF is to refer all assatdtghe police for prosecution,
(Tr. 1177:20-178:6), it does not appear that dééems seriously investigated
plaintiffs allegations of verbal abuse, threats asshaults, and defendants have
adduced evidence that indicates they rarely disagdlthe wards responsible
for such conduct, and have provided no evidendetiieg ever reported any of
the assaults or threats against plaintiffs to thlecp. See, e.gH.R.S. 8 707-
716 (terroristic threatening) § 707-733 (sex agdauhe fourth degree). For
example, there is no evidence that J.D.’s Augug084 complaint that wards
were forcing him to give them his sleep medicatibmint Ex. 57 at 4, was ever
investigated, yet on September 9, 2004, J.D. wasalined for giving his
medication to another ward, Joint Ex. 63.

65. Staff threatened to send R.G. to “the boys’odléhe facility or to
isolation if R.G. talked with or about her girlfnd, including saying “l love
you” or calling her “love,” although staff and oth&ards were permitted to talk
far more graphically about their heterosexual retethips. (R.G. Decl. 1 10,

11, 13, 33, 36; Tr. 1 12:23-13:15 (R.G.); Joint EX3, 18.)
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66. On April 20, 2005, Defendant Tufono-losefa edla meeting of all
female wards to discuss the relationship betweé&h &xd T.R. During that
meeting, Tufono-losefa threatened the female wartksdisciplinary write-ups
and loss of privileges if they failed to participan criticism of R.G. and T.R.’s
relationship. (R.G. Decl. 1 28; Tr. Il 74:6-75:@2adley).) Tufono-losefa led
the female wards and staff in attendance in devwadp@ set of rules to be
applied to R.G. and T.R. These rules included & and T.R. were not
permitted to talk with each other without permissitom staff, were not
allowed to communicate non-verbally, such as bydrs&gnals, and were not
permitted to write letters to each other. The eguoences for breaking the rules
were first a verbal warning, second a time-outalsg and third, for total non-
compliance, a referral to HYCF staff. (R.G. DEEB5.) The rules and
consequences developed at the April 20, 2005 ngeetanre documented in an
Internal Communications Form (“ICF”) dated April, 22005, which identifies
Defendant Tufono-losefa “YFA” as the “originator(R.G. Decl. T 35, Ex. A;
Tr. 1. 208:7-209:15.) Ms. Tufono-losefa now maingathis meeting concerned
the general topic of “the importance of all wardddwing the institution’s
rules.” (Tufono-losefa Decl. 37.) Yet, HYCF's nwternal report, authored

by Ms. Tufono-losefa, shows the meeting was t@eatsconcerning R.G. and
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her girlfriend (R.G. Decl. Ex. A), and several girls who were prasonfirmed
the meeting focused on their relationship. (Hadleyl. 13.)

67. In contrast, defendant Hubbell actively encgadha dating
relationship between R.G.’s girlfriend T.R. and alenward, passing notes
between the two of them while both were housed¥aCH, telling R.G. that she
should let T.R. go so she could have a “norma# &ihd that “[T.R.] deserves
better you know, you should let her go because.[t&h have a better life with
boys and she deserves a family.” R.G. Decl. 12@,723. Defendant Hubbell
tormented R.G. by waving in R.G.’s face a note feomale ward to R.G.’s
girlfriend T.R. (R.G. Decl. 1 23.)

68. Defendant Josiah wrote a disciplinary repayarding C.P. on
August 20, 2004, stating that wards are not peeohitto use their journals as a
way of [sic] means to communicate homosexual @hstiips and behavior. If
such disallowed and inappropriate behavior perdiséspriviledge [sic] of
having a journal will be taken away.” (Joint EX.b The record is devoid of
evidence that any rule existed barring heterosexaatls from writing about
their relationships in their journals, or that drgterosexual ward was ever
disciplined for such conduct.

69. Based on the record regarding defendants’ipeact selective and

unequal enforcement of “rules” and policies by @iexty COs, it is likely that
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plaintiffs will be treated in such a manner agdiowdd they return to HYCF,
which will cause the Plaintiffs further serious mar

Defendants Have Been on Notice of the Systemic Nadwof the Anti-LGBT
Climate at HYCF For At Least A Year And Have FailedTo Properly

Investigate the Claims or to Adopt Policies and Proedures or Implement
Training

70. The record before the Court contains substiamtidence that
discrimination and verbal, sexual and physical smaent and abuse based on
actual or perceived sexual orientation or gendentity are systemic problems
at HYCF that have not adequately been addressddfeyndants.

71. The Comment Forms and Daily Reports are usedhasans by
HYCF staff to communicate with each other aboutatveduct of the wards on
a daily basis. (Tr. Il 43:21-44:3; 44:14-25 (Hubpe Thus, although a number
of staff members at HYCF were aware of that badiff sihd wards routinely
referred to R.G. and other wards who failed to oomfto sex stereotypes as
“butchie,” “bull” or other derogatory terms, defeards presented no evidence
that any staff member or ward was ever investigateatisciplined for this
verbal abuse and harassment. (Joint Exs. 26, 23B® 32, 38.)

72. By contrast, defendants investigated minor benal infractions
by R.G. on a routine basis and often imposed disafy measures on R.G. as a
result of the staff’s findings. For example, Rvias disciplined for having fruit
punch in her room (Tr. |1 32:4-12 (R.G.)), for stayitoo long at her girlfriend
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(Tr. 11 46:21-47:9), for making a plate of chicksalad for her girlfriend and for
drinking out of her girlfriend’s cup. (Tr. Il 42-10 (Hubbell).)

73. Defendants have been on notice of plaintiff.B.&aims of anti-
LGBT harassment, discrimination and abuse sinteaat February 2005
through the filing of grievances, and through 1@iasl correspondence from Dr.
Bidwell to the supervisory defendants in and aftgril of 2005. (R.G. Decl. 11
15, 39, 40; Bidwell Decl. § 54-55.)

74. Despite being on notice of R.G.’s first formamplaint of
discrimination and harassment in February 2005 (R&zl. § 15), HYCF did
not initiate an investigation for months thereaft€fufono-losefa Decl. { 38.)
Nearly one year after R.G.’s initial complaint, tivavestigation has yet to be
completed. (Tufono-losefa Decl. § 38; Tr. | at 22:202:7.)

75. With respect to J.D., he stated in his Augu&0®4 grievance that
he had not “notified any YCQO's [for] fear of retaion from wards and also fear
of YCO's teasing and even wanting to do somethinfpim].” (Joint Ex. 61.)
DOJ’s findings suggest that fear was well foundBdJ Report at 20. Yet
nothing in the record suggests that the supervidefgndants ever provided
staff with any directive or training about theirliglation to intervene when they
see or hear such harassment, to investigate a&nd feéport when harassment is

reported to them, and to refrain from participatinguch harassment.
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Moreover, defendants presented no evidence thaiether conducted any
investigation regarding YCO participation in harasst of J.D. or even
informed YCOs that they must refrain from such bamaent. J.D. testified that
no one ever told him that he should not fear reggifor telling YCOs about
harassment or that he should report any YCO haedsim defendant Tufono-
losefa. (Tr.lat81:19-82:10.) J.D. also testifthat a couple of the YCOs did
intervene to stop the harassment, but that mostaliédind that defendant Haina
witnessed incidents of harassment and did nothfig.| at 85:1-86:9; Joint

Ex. 62.) Instead, one YCO told J.D. to go “kidkdtharasser’s] ass.” (Tr. | at
91:6-23.)

76. In March of 2005, the family court issued aisien about J.D.’s
habeas petition. The 2005 family court opinionepped “The Model
Standards Project: Creating Inclusive Systems @BTQ Youth in Out-of-
Home Care,” which sets forth recommendations feating child welfare
settings that are safe, respectful and nurturindefbian, gay, and transgender
youth. (Perrin Decl., 1 17, Ex. LJhe decision recommended the adoption of
LGBT protective standards without delay. Althougitice of this decision was
provided to defendants Tufono-losefa, Koller, argh@w (Bidwell Decl. Ex. F;
Tr. 71:8-19), defendants have taken no steps toeaddhe harassment of

LGBT youth at HYCF. (Perrin Decl. § 10, Ex. H.)s Aresult, J.D. was
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subjected to the same unsafe conditions and pesaticring his second stay at
HYCF.

77. Asto C.P., defendants have been on noticerfal harassment
and abuse since February 2004. (Bidwell Decl.,HEX.The medical staff
objected to her transfer to the boys’ side in Septr 2004 1d. Ex. C) and
detailed the potential for abuse. C.P.’s own @mees regarding her treatment
on the boys’ side began in October 2004, shortlyrdfer transfer. (C.P. Decl.
Exs. A, B.)

78. The numerous attempts by both Dr. Bidwell amdisid Hadley to

address the harassment and abuse perpetrated by Bt#ff and other wards
against Plaintiffs have been ignored by the curagiministration. (Tr. | at
71:8-73:5 (Bidwell); 202:12-19; Declaration of Midwell (“Bidwell Decl.”)
19 15, 22, 24, 40-50, 54, 57; Supplemental Dectaratf Dr. Bidwell (“Supp.
Bidwell Decl.”) 11 5-8; Declaration of Linda Hadl€¢{Hadley Decl.”) § 5.) Dr.
Bidwell testified — and contemporaneous documegfteast — that the current
administration was aware of the abuse and harassshptaintiffs and other
youth and that the abuse is systemic. (Tr. | &-19; 73:23-75:15; 64:9-15;
Bidwell Decl. Exs. C, D, E, F.)

79. Although defendants adduced evidence thatithestigated a few

specified instances of harassment against planttfappears that many more
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incidents of threats and assaults were not invastdy Defendants adduced no
evidence that they ever disciplined the wards nesiie for the assaults, abuse,
and harassment against plaintiffs, or that thepnte the assaults to the police.
This is particularly notable in light of defendanifono-losefa’s testimony that
the protocol at HYCF is to refail assaults to the police department for
prosecution. (Tr.1177:20-178:6.) In sum, theorel reflects a pattern of
differential treatment of incidents of anti-LGBTraasment.

80. Moreover, none of the supervisory defendanie@@@or Koller,
Director Agnew or YFA Tufono-losefa) have ever rsged in writing to any
of the communications by medical staff regardingati-LGBT treatment of
plaintiffs in this case — even after one of Dr.\Bell's letters, copied to
Defendants Koller and Agnew, referenced the facolyrt’s opinion
concerning the systemic problems of anti-LGBT alars# harassment at
HYCF. (Tr. |l at 71:20-25 (Bidwell), 202:12-19 (Tarfo-losefa); Agnew Decl. |
11; Bidwell Decl. Ex. F; Supp. Bidwell Decl. § 3}5.

81. Despite being on notice of plaintiffs’ claimsh@arassment,
discrimination and abuse for over one year, defetsdiaave failed to implement
adequate policies and procedures to ensure safitioms of confinement for
HYCF wards who are or who are perceived to be LGBerrin Decl., 1 10 &

Ex. H; Supp. Perrin Decl. § 17.) Indeed, Defeng&atve not stated that they
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intend to adopt any new policies for the protectdb GBT youth, nor have
they offered any evidence that their negotiatiorth #ihe Department of Justice
are addressing the lack of policies, procedures ti@mning as to these issues.

HYCF Remains Hampered By Inadequate Policies and&edures

82. The DOJ Report found that the “most fundamemtablem that
plagues HYCF is the absence of policies or proagita govern the facility.”
(DOJ Report at 3.)

83. The absence of adequate policies and proceucespounded
by defendants’ failure to train the individuals egfed to enforce themld( at
4) (“Security staff . . have received no training in over five yearsd &éiave no
rules to guide their decisiori¥ (emphasis added). DOJ found that “staff and
administrators were either unaware of the existeh@my policies or
procedures or were cognizant of their existencegyeirant of their content.”
(Idat4 n.4.)

84. Infact, as of April 2004, none of the HYCHEtaad received any
formal training since the 1980s. (Tr. | at 19024t:4 (Tufono-losefa).)

85.  Since the filing of the Complaint in this actjalefendants have
readopted the same 1984 policies that DOJ condeam&alitdated and
intended for an adult institution.” (DOJ Repordat.4; Perrin Decl. Ex. D.)

On September 21, 2005, Defendant Tufono-losefaedan ICF, which
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provides, in part, “Effective immediately, per [datlant] Sharon Agnew’s
verbal directive on September 13, 2005, the HYClkcles and Procedures
series dated 1984-1990s is considered as existaigy policies and
procedures used to govern HYCF daily operatiorfkd” 6 & Ex. D.)

86. Most strikingly, since the release of the ACRBEport in August
2003, HYCF has adopted and implemented only six p&heies and
procedures to govern HYCF, which became effectiv®©otober 24, 2005.
(Tufono-losefa Decl. § 41 & Ex. D°).These six policies took approximately
one year to draft and adopt. (Tr. | at 202:20-263Tufono-losefa).) This
lengthy period is due in part to the fact thathaltgh not required to do so
under the governing collective bargaining agreeseih HYCF staff, OYS
and HYCF choose to follow past practices and engagdengthy and
“grueling” process with respect to every new policgt is proposed at HYCF.
(Tr. I at 202:20-204:10 (Tufono-losefa).)

87. The House Committee on Human Services, thet&&wmmmittee
on Human Services, the House Committee on Judi€¢iduD”), and the Senate
Committee on Judiciary and Hawaiian Affairs (“JHW9mmenced an

informational briefing in November of 2005. (Superrin Decl. § 7 & Ex. 2.)

> One of the six new policies is apparently beingriteen due to
problems with its implementation. (Tr. |1 153:254182.)
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Defendants Agnew and Tufono-losefa were preseait &ur of the
informational briefings. (Tr. | at 188:16-23.) @efdants concede that HYCF
requires approximately an additional 79 policied #rat it will take 1¥2 to 2
years to complete the drafting and negotiation @sedor the remaining
policies. (Tr.1173:6-174:16; Supp. Perrin De§f],9-10 & Ex. 2.)

88. HYCF does not have policies in place to prot€zBT youth — or
any other vulnerable youth — from harm. (BidweddD 11 13, 14; Supp.
Perrin. Decl. { 18.) Defendant Agnew expresslyigtdthin a September 2005
news interview on KITV that no policies were in @afor gay and lesbian
youth. (Perrin Decl. 1 10 & Ex. H.)

89. Even after the six new policies went into effeicHYCF,
Defendant Tufono-losefa, while testifying to thewda Legislature, could not
identify a specific policy regarding sexual origmda. (Supp. Perrin Decl.
17.) Furthermore, both Dr. Bidwell and Nurse Hadkstified before the
Legislature that as of November 2005, there arpaticies at HYCF
concerning gender identity. (Supp. Perrin Dedl89)

90. Defendants have offered no evidence that theg,lor are
considering, any policy to address LGBT issuedugiag appropriate
responses to the persistent patterns and practictaff discrimination,

harassment and abuse of wards based on their actpafceived sexual
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orientation or gender identity and staff failureptotect plaintiffs from ward-
on-ward verbal, physical and sexual harassmenahode based on actual or
perceived sexual orientation or gender identityve@ that defendant Tufono-
losefa herself has participated in harassment @idgcrimination against R.G.,

these conditions are unlikely to change withousmig guidance.

Defendants Tufono-losefa, Agnew, and Koller Failetb Ensure Adequate
Staffing, Training, Classification and Supervision

91. Defendants’ former experts — whose expertigevianile
corrections is undisputed — performed a staffimglgiand training needs
assessment of HYCF in June 2004, after which teysad defendants Agnew
and Tufono-losefa that HYCF “was in desperate rededore staff to protect
the safety of wards” and that they should “usesediand expanded staff
training to establish a juvenile corrections cudttir(Roush Decl. § 7-&ee
alsoMiesner Decl. § 5 (“HYCF did not have sufficiena$f . . . the staff was
not properly trained and . . . most of the stadf ot have the proper attitudes or
demeanor to work with troubled youth”); Griffis De§ 5.)

92. Ciriffis testified that, based on his observagiodHYCF “did not
have a classification system for aggressive vierable wards, and there were
no policies, training or supervision, rendering ém¥ironment very unsafe for
the wards.” (Griffis Decl. 1 5.) Roush concludes testimony by explaining

that “it is the responsibility of the administratito create an environment that
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is physically and psychologically safe for the wavdthout violating the
wards’ rights.” (Roush Decl. § 18ee alsdMiesner Decl. § 5; Griffis Decl. at |
5.)

93. In August 2005, DOJ suggested remedial meas@@sssary to
bring staffing and supervision at HYCF into confagnwith constitutional
requirements, including: (1) training existingfé&o that they perform their
duties adequately; (2) ensuring that there arecseffit staff to safely supervise
youth; (3) providing staff with adequate trainingdaequipment to supervise
youth at risk of suicide; (4) providing staff wittaining on HYCF’s suicide
prevention policy; (5) developing and implementadgequate policies and
procedures to ensure that youth are adequatelgqieat from physical
violence; and (6) developing and implementing ad#g|policies and
procedures regarding the proper use of force by ¥ @al staff. (DOJ Report
at 26-28.)

94. As of August 12, 2005, HYCF had not providexdring on certain
core issues such as adequately trained staff trgigpe youth, the proper use of
force, investigation techniques, and the identifamaand protection of

vulnerable youth. (Perrin Decl. § 5, Ex. C.)
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Defendants Tufono-losefa, Agnew, and Koller Failetb Ensure a
Functioning Grievance System

95. In 2003, the ACLU found the grievance procads$¥CF to be
“completely defunct.” The wards found the prockegBe—many saw
supervisors throw away their grievances, or welek iy the guards that they
were thrown away or ignored. (Perrin Decl. Ex.t28-29.)

96. Two years later, the DOJ Report again concludad“HYCF's
grievance system is dysfunctional.” (DOJ Repo@) The most significant
legal deficiencies were “difficulty in filing claismand the common presence of
intimidation and retaliation against those youthovelne able and dare to do so.”
(Id.) The DOJ found that the subjects of the compdaunsually the supervising
YCO, often retaliated against the complainantd.) (

97. Plaintiffs’ experiences demonstrate the fytitift HYCF's
grievance system. Some grievances take montleséive a response (Joint
Exs. 9, 49; C.P. Decl. Exs. A, B) while others reeano response at all (R.G.
Decl. 1 38 (February 2005 ICF).) And even whemi@vwg@nce gets a response, it
Is not treated confidentially, putting wards akrisr retaliation. See, e.g.Joint
Ex. 86 (medical notes indicating J.D. complaineat thCOs had shown other
wards his grievance form).)

98. Although HYCF recently adopted another new\gnee system

(Tufono-losefa Decl. 1 41 & Ex. D), the new systerstill ineffective.
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Defendants Agnew and Tufono-losefa testified betbeelegislature that the
new grievance procedure still takes 3 months omnagéeto complete an
investigation of abuse and/or neglect and has aoeglure in place to address
conflicts of interest such as when a complainbigud a supervisor or the YFA.
(Perrin Supp. Decl. 11 14-16.) The HYCF staffiteesst that the new procedure
works no better than the old procedure, and isrdeghas a “waste of time.”
(Tr.1161:14-162:6.)

99. The absence of a meaningful grievance systetY & renders
HYCF unable to address plaintiffs’ complaints canagg the conditions of

their confinement should they be returned to HYCF.

Defendants Are Not Qualified to Make Decisions Regding the Protection
of LGBT Youth From Harm

100. Prior to accepting the position as the YFANYCF, Defendant
Tufono-losefa had never worked in a managerial @@pat any corrections
facility. (Tr. 1 at 190:1-4; Tufono-losefa DeclxEA). Indeed, Defendant
Tufono-losefa had never worked before in a juvefaitglity at all, and her only
professional experience with juveniles was in 19882. (Tr. | at 190:12-16;
Tufono-losefa Decl. Ex. A).

101. Defendants failed to establish defendant TaHasefa as an expert
in any area, including that of juvenile correctionanagement. Furthermore,

defendants set forth no evidence that Tufono-lokafareceived any training in
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how to administer a juvenile correctional facildyhow to ensure the safety of
vulnerable youth, including LGBT youth, in a juviencorrections setting.
Similarly, defendants failed to offer any evidenicat defendant Agnew has
been trained in these areas or has the expertiessery to provide defendant
Tufono-losefa with guidance in these areas.

102. On this factual record, it is undisputed thafendants Agnew and
Koller have ratified the key HYCF practices chatled by plaintiffs: anti-
LGBT harassment by HYCF employees, failure by HYéD#ployees to take
adequate remedial measures in response to knowmaessment based on
sexual orientation and gender identity, placemé&@.B. on the boys' side, and
the use of isolation in lieu of protection of vulable wards. Despite being on
notice of such practices and conditions, theraiswndence in the record to
suggest that defendants Agnew or Koller have imteed to ensure that
defendant Tufono-losefa and other HYCF staff'sslens about plaintiffs’
safety and the use of isolation are made based enexcise of professional
judgment. Dr. Bidwell sent copies to defendantsdyg and Koller of his letter
to defendant Tufono-losefa detailing extensive ssreent of R.G. and quoting
Judge Wong's decision regarding harassment of (Bldlwell Decl. at § 32,
33,54, Ex. F.) The record contains no evideheg ¢ither defendant Agnew

or defendant Koller took any action in responsthtoletter. Similarly, copies
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of complaints regarding C.P.'s transfer to the bsigle and about her isolation
in a holding cell were provided to defendant Agnévdwell Decl.

1 44, 49 Ex. C, E), and there is no evidencedbhtgndant Agnew took any
responsive action. (Bidwell Decl. 45, 50.)

103. Indeed, defendant Agnew's actions appeanie inagpeded the
ability of defendant Tufono-losefa and her stafobdain needed expert
guidance and training regarding the range of aat@ptrofessional decisions
regarding ward safety and the use of isolatiorth@igh defendant Agnew
initially requested assistance from the Nationakhile Detention Association
Center for Research and Professional DevelopmedfANCRPD") and
contracted with them to conduct an assessmenteguitron HYC staffing,
training needs and conditions, in June 2004 shesti®ad the conditions
assessment, the most critical piece of the prdjeshinating a team of
nationally-recognized experts whose work for HYC&sviunded in part by a
grant from the Office of Juvenile Justice and Degliency Prevention
("OJJIDP") (a division of the United States Departhad Justice). Roush Decl.
19 2, 6-7. After terminating the NJDA CRPD teaefethdant Agnew retained a
new consultant, Nancy Emmert, to advise HYCF oncped and training. Tr. |

at 193:15-25.
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104. Moreover, after defendant Agnew was told i iexerviews by
the NJDA CRPD team that HYCF was being operated paticies and
practices more appropriate for an adult correctitanality, which is
problematic in juvenile facilities, and that it $h@ use revised and expanded
staff training to establish a juvenile correctiaodture,id. at 8, after the DOJ
report was issued, and after this lawsuit was fitktfendant Agnew ordered the
reinstatement at HYCF of the same outdated politi@asDOJ characterized as
"outdated and intended for an adult institutio(Perrin Decl., 1 6 Ex. B at 4
n.4 (DOJ Report).) Despite evidence that thdiectve bargaining
agreements do not require union approval for patltgnges, it appears from
the record that defendant Agnew has elected ty dieéaadoption and
implementation of new policies by agreeing inforip#b negotiate all proposed
policy changes with the unions. (Tr. | at 203:12+23.)

105. Although defendants have hired a new conslissancy Emmert,
defendant Tufono-losefa, who runs the day-to-dagrajmons at HYCF, was
never consulted formally about hiring Ms. Emméir. | at 193:21-25.)

106. More importantly, defendants neither souglgualify Ms.

Emmert as an expert in juvenile corrections mana&gé¢mor presented any

evidence of her qualifications to the Court. Indleds. Emmert’'s name is
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conspicuously absent from defendants’ oppositioef land supporting
declarations.

107. Ms. Emmert has never been retained by anethts facility as an
expert for the administration of a secure juvefalglity, has no professional
experience working in or advising a secure juvefa@lity, and in fact has only
four months of professional experience workingng aecure correctional
facility prior to her retention to advise HYCF. r(T 206:11-207:16.)

108. Ms. Emmert’s lack of qualification with respéz the protection of
LGBT youth is evident from her statements that Biy~ transgender ward at
HYCF who had not obtained genital surgery wouldenher head shaved and
be placed with the boys. (Tr.1155:15-156:18;dyaDec.  5; Hadley Decl. §
10).

HYCF Staff Endorsed Religion In The Course of Perfoming Their Duties

and Endorsed Specific Christian Denominations ThaView Homosexuality
as a Sin

109. There was a consistent past practice at HYf@Hawing no
personal items or reading materials in wards’ catteer than a Bible. (R.G.
Decl. 19, 10 ; C.P. Decl. 1 23; Perrin Decl. 1188x. F.) Although the
practice formally was prohibited by a June 2004eofdom Defendant Tufono-

losefa, the new policy was not enforced, and YC@tinued to restrict reading
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material, allowing wards to have only the Biblaheir cells. (Perrin Decl. Ex.
G).

110. Plaintiff C.P. testified that in 2004 theresnwaaperiod of months
during which she, and other wards, were not allotedaave any reading
material in their cells other than the Bible. (Crecl. § 23.)

111. The record also reflects that it was well kndtat certain YCOs
brought their Bible to work (Tr. | at 219:16-18 {#Alro)) and that HYCF staff
engaged in discussions of a religious nature wdlds. (Tr. Il at 18:21-19:12;
23:24-24:1 (Rosete).)

112. R.G. testified that several HYCF staff memlsengled her out for
proselytizing, including YCO Josiah and teacheriaa Tanji. (R.G. Decl. 11
9-10, 14.) The record also establishes frequdigioas discussions between
R.G. and Defendant Rosete while R.G. was confinétiy&F. These
discussions included accounts that the Bible datsideing gay is “not of God”
and that the Bible states that “man should nowdly man” and that anyone
who did so would be punished and go to hell. (R€cl. 1 4-5, 9; Tr. 1l 10:6-
17; 21:9-22:19 (Rosete).)

113. Itis also clear that while Defendant Rosesy mot have initiated

all of the conversations with R.G. concerning Re'seteligious views about
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homosexuality, Rosete initiated at least some@ifith(Tr. | at 17:19-25 (R.G.);
Tr. Il at 19:5-12 (Rosete).)

114. HYCF's lack of appropriate operating policipsycedures and
training permitted YCOs to institute informal paés and practices based on
their individual religious views (DOJ Report 3-43upervisory defendants
knew about these policies and practices (BidwetlDEx. F, 5/17/05 letter;
Perrin Decl. Exs. E-G), and ratified and endors$eaht by ignoring complaints
or taking inadequate steps to prevent further tima (d.)

Defendants Denied Requests by R.G., C.P. and Oth®@fards to Speak to A
Lawyer

115. After the ACLU of Hawaii issued its Report2@03, HYCF began
requiring written consent of parents and guardtaralow the wards to speak
with the ACLU concerning the conditions, policiesd practices at HYCF.
(Perrin Decl. § 12; Tufono-losefa Decl. Ex. C.)

116. The timing of this policy change supportsraerience that it was
adopted with the purpose of hindering wards’ actegsunsel to challenge the
conditions of their confinement. This inferencéudher supported by
evidence that Defendants Agnew and Tufono-lose¥a inat applied uniformly
any policy restricting meetings between lawyers aadls, but have permitted
meetings between wards and defense counsel ia¢tien. Specifically,
Defendant Tufono-losefa testified that she permittards to meet with
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attorneys representing herself and the other Defatsdn this action, in order
to assist the Defendants in preparing their defeanse that she did not believe
that it was necessary to obtain parental conserthé&se meetings. (Tr. |
195:14-196:1.) Tufono-losefa also testified tiagleciding to permit their
own lawyers to meet with J.N., she and defendamefg“didn’t base the
decision on the best interest of J.N.,” and thdaat she did not “believe it
was” in J.N.’s best interest. (Tr. 1196:10-1&ynew and Tufono-losefa
allowed the meetings to take place nonethelesseama allowed JN to be
deposed at defense counsel’s request. (Tr. | 09B9Y:6.)

117. HYCF does not have a law library, nor dogsotvide wards with
legal assistance from trained paralegals or lawiyetise community. (Perrin
Decl.  11; Tr. | at 162:7-17.)

118. HYCF's current policies and practices haver@néed plaintiffs
from contacting counsel concerning the conditiohtheir confinement at
HYCF. For example, in August 2005, shortly aftez telease of the DOJ
Report, R.G was denied permission to call her a#tpat the ACLU. (R.G.
Decl. 1 43.)

119. Similarly, when C.P. was returned to HYCF ungist, 2005, just

weeks before this action was filed, Defendant Taoftosefa refused the
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ACLU’s request to see C.P., and stated that allests were to be referred to
the Attorney General’s office. (Perrin Decl. I €3P. Decl. T 63.).

120. HYCF's policy and practice of requiring padrdonsent also has
hindered other potential plaintiffs in this lawsfiim contacting the ACLU.
(Supp. Perrin Decl. 1 19.)

121. HYCF's “new” practice of allowing wards to rezpt a visit with
the ACLU, which was developed several weeks af@npffs’ motion for
preliminary injunction was filed, is insufficient £nsure that wards have access
to civil counsel of their choice, even if that cteis the ACLU. The new
practice has not been adopted formally at HYCFsth# has not been trained
in the use of the policy (Hardy Decl. {1 10-11, E}, and defendants are free
to return to their former policy of restricting &ss to counsel.

122. Given the inconsistent enforcement of HY CFgBqgres and
practice concerning access to counsel, and thexebs¢ any evidence that
defendants have provided staff with training regaggblaintiffs’ right to speak
with counsel, plaintiffs may well be denied the ogpnity to speak with

counsel should they be returned to HYCF.
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Credibility Determinations

The findings set forth above are based in parherCourt’s preliminary
credibility determinations, including the specifieterminations explained
below.

123. Defendants requested, and the Court orddrectvidentiary
hearing on plaintiffs’ Motion to allow defendantstest the credibility of the
plaintiffs.

124. Defendants offered as evidence of bias retewegpaintiffs’
credibility a series of instances in which plaifgtiivere disciplined for various
infractions of HYCF rules. The Court finds for poses of this motion,
however, that plaintiffs’ testimony was crediblecluding their testimony that
they did not fabricate allegations in order to lggtk at defendants for
discipline they imposed. This preliminary findirggbased on: (1) plaintiffs’
demeanor on the stand; (2) defendants’ own docwsnetiich, for example,
corroborate the frequent use by HYCF staff of grent“butchie” to describe
R.G., (Joint Exs. 26, 27, 29, 30, 38), and othexwiovide contemporaneous
corroboration of other material details of plaifgtitestimony; (3) corroboration
by other withesses, who reported their personamasions to medical staff in
the course of seeking medical treatment (BidweltIDExs, B, C, D, E, F; Tr. Il

at 74.6-76:1 (Hadley); Joint Exs. 54 (C.P.); 8®(Jl.and (4) the expert medical
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opinion of Dr. Bidwell that plaintiffs’ contemporanus and subsequent conduct
Is consistent with that of victims of traumatic &ssment. (Tr. | 67:9-68:10.)

125. Moreover, plaintiffs’ stories are supportedthgir own
contemporaneous grievances and statements to rhstiffaeand are further
corroborated by the testimony of Dr. Bidwell thavéry single one” of the
approximately 12 to 15 LGBT wards who have beembpeGBT at HYCF
have complained of similar harassment and abuke.l &t 75:6-15.)

126. The Court has serious reservations, howebeytalefendant
Tufono-losefa’s credibility in light of what, at big can be characterized as
misrepresentations to the Court.

127. First, Ms. Tufono-losefa declared under oagt HYCF's retained
experts, Larry Meisner and Nelson Griffis, told bt it was appropriate to
house male-to-female (“MTF”) transgender youth with boys, and that the
norm in juvenile corrections is to house wards Hasetheir genitalia.
(Tufono-losefa Decl. {1 10-11, 22). Both Meisned &riffis submitted
declarations flatly denying that they ever madensstatements. (Meisner Decl.
1 8-10; Griffis Decl. § 9-11.) Moreover, therdiide likelihood of an innocent
misunderstanding, because both Messrs. GriffisMiedner declared that they
would not have rendered such opinions, becaugein professional judgment

housing MTF transgender youth with male wards aCiHYs unsafe and
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inappropriate. (Meisner Decl. 10, Griffis Defl11.) Despite being given the
opportunity to explain her inaccurate declaratestitnony before the Court,
Defendant Tufono-losefa failed even to addresssiee.

128. Second, Defendant Tufono-losefa testifiedesponse to
guestions from both plaintiffs’ counsel and the @ptlnat she did not direct nor
did she have any knowledge of an April 21, 2005 tkk& memorializes the
results of the group meeting of the female wardgeming plaintiff R.G. and
her girlfriend T.R. (Tr. | at 187:1-11). Howeveefendant Tufono-losefa also
testified that an ICF ordinarily would not bear n@me unless she or her
secretary created it, that she did not create thrd A1, 2005 ICF or direct her
secretary to do so, and that her secretary wouldneate the document absent
defendant Tufono-losefa’s authorization. (Tr. 820209:15.)

129. Rebuttal witness Shauna Kamaka, a HYCF sa@eder, who was
present at the April 20 group meeting, testifieat tthe received the ICF from
Defendant Tufono-losefa’s secretary with instrucsido review the ICF with
R.G. and T.R. Kamaka distributed the ICF to o#taff members, who had
requested documentation of the newly-created fubes the April 20 meeting.
(R.G. Decl. Ex. A; Tr. Il at 62:10-63:15 (Kamaka).)

130. While it makes little difference legally whettthis instance of

alleged discrimination was a matter of official ipglor simply part of an
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accepted practice, it appears to the Court thae¢mfnt Tufono-losefa
attempted to dissociate herself from the ICF sbead in order to make it
appear to the Court that the document does na&atedifficial policy, that she is
not personally responsible for the allegedly disanatory restrictions outlined
in the ICF, and that the ICF should not be treatedorroboration of R.G.’s
version of the April 20 meeting, including R.G.&stimony that the meeting
was run by defendant Tufono-losefa (and was naiugrtherapy” as Tufono-
losefa asserted), and R.G.’s testimony that defanbafono-losefa called her
relationship with T.R. “disgusting” and “wrong” beagse it is a same-sex
relationship (which Tufono-losefa denies). On ti@isord, the Court concludes
that defendant Tufono-losefa was in fact the oatpn of the ICF and
misrepresented her role and her statements in ée¢éimg and in issuance of the
ICF itself.

131. Third, Defendant Tufono-losefa testified thet decision to
isolate J.D. was also based on her concerns asingf a psychological
assessment of J.D. (Tr. | at 181:25-183:6), how#vsrtestimony is
undermined by the fact that the assessment to wbed¢bndant Tufono-losefa
referred was not requested until November 1, 200vbrthsafter both of J.D.’s
periods of isolation. (Tr. | at 210:24-211:11.4rthermore, after his two

periods of isolation, when J.D. again requesteldigm in order to have a
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reprieve from the continuous harassment, Defentaftuno-losefa denied
J.D.’s request. (Joint Ex. 82.)

132. Finally, it appears to the Court that cert#fidefendant Tufono-
losefa’s decisions have been inappropriately megovdy her interests in
defending this actionSee suprd&inding of Fact 116.

133. In light of defendant Tufono-losefa’s appanmagrepresentations
to the Court, the Court finds her testimony regagdther disputed matters is
not credible, including her testimony that shemhd call R.G.’s relationship
with T.R. “disgusting” and “wrong,” her testimonlyat defendants investigated
C.P.’s allegations of derogatory comments (Tufoogefa Decl. { 18) but found
insufficient evidence, and her testimony concerriivgreasons for decisions
regarding where to house C.P.

134. The Court has concerns as well with respedetendant Hubbell's
credibility. Although defendant Hubbell testifidtat she never called the
wards names nor treated them differently on théslagheir actual or
perceived sexual orientation, this testimony isarmdned by numerous
documents authored by defendant Hubbell referong.G. as “butchie” or the
“bull” as well as by the testimony of R.G., J.Ddadurse Practitioner Linda

Hadley. (Tr. Il at 71:1-72:11 (Hadley); 86:9-16.(R); 87:11-88:16 (J.D.).)
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The Court thus finds at this stage that defendaniddll’s testimony is not

credible.

,tAt ;Q%Eime Of Filing, Plaintiffs Had A ReasonableExpectation Of Return
0

135. Plaintiff J.D. is 18-years old and has bedd&CF on two
occasions and is subject to HYCF's jurisdictionilumis 19" birthday, pursuant
to a stayed mittimus order. (J.D. Decl. § 2, 30,Beclaration of Carolyn
Brown (“Brown Decl.”) 11 10-13 & Exs. 1-2.) Plaiffit].D. is currently on
probation from the Family Court. (J.D. Decl.  B4own Decl. § 9-13 & Ex.
1.) J.D. remains subject to return to HYCF unisl 19th birthday (July 2006)
even for a technical probation violatiorSeeBrown Decl. 11 9-13, Exs.1-3.)

136. With respect to wards who, like J.D., are oybption, the
Attorney General found that “[cJommitments for pation revocation
accounted for 27%" of first-time commitments to H¥.C(Supp. Perrin Decl.
Ex. 1 ("AG Report”) at 2,13; see also Brown Def]19-14 (stating that the
percentage of revocations in Ms. Brown’s twentyrgesd experience as a
Public Defender in Family Court is up to 30%.))

137. Plaintiff R.G. is 18 years old and has bearfined at HYCF on
three occasions, including once after this actias Wiled. (R.G. Decl. 1 3, 7,

47.) R.G. is under HYCF's jurisdiction until he®th birthday. id. 1 2;
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Tufono-losefa Decl. Ex. G.) R.G. is currently argle from HYCF and has
been placed in an independent residential progfara. Decl. § 50.)

138. Paroled wards may be returned to HYCF for isi@p of
misconduct that falls well short of unlawful activi (Kamaka Decl. 15-9, Ex.1;
Hardy Decl. §8-9.) There are many examples ofddadnduct that can trigger
a return to HYCF, including breaking curfew, noldaing program rules, not
attending school on a regular basis, running aaagyen quitting a job.
(Kamaka Decl. 19, Ex.1).

139. Paroled wards may even be returned to HYCEdosslely on the
actions of a third party. (Kamaka Decl. 15-9, EXardy Decl. 18-9.)

140. Nearly half of paroled wards are returned Y&CIH for parole
violations. (Supp. Perrin Decl. Ex.1 at 2, 13; HaDecl. 17-9.)

141. Defendant Tufono-losefa testified that a coreteve estimate of
the number of wards returned every month to HY ©/fparole is five. (Tr. |
at 192:20-24.)

142. Plaintiff C.P. is an 18-year-old transgenddngho has been
confined at HYCF on three occasions. (C.P. D€ER,fL0-25, 51-52.) C.P.
was subject to the continuing jurisdiction of HYG#til her 18" birthday on
December 8, 2005.Id. 1 10; Tufono-losefa Decl., Ex. H.) Thus, at timediof

filing her expectation of return was reasonabletli@rsame reasons as R.G.
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R.G. Still Has a Reasonable Expectation of ReturrotHYCF

143. In November of 2005, Plaintiff R.G. did notwen to her
residential placement program as scheduled andrbéxesa, HYCF'’s parole
coordinator, testified that he intended to reconund¥at R.G. be detained at
Oahu Community Correctional Center (“OCCC”) ungiri9" birthday should
R.G. fail to return to her program by November 3005. (11/21 Tr. at 15:18-
16:20.) Mr. Enesa’s recommendation was due intpdrts belief that HYCF
was not a “good place” for R.G. because he fedratishe would subjected to
harassment by HYCF staff if she were returned tcCHY (11/21 Tr. at 23:6-
24.)

144. Although R.G. returned to her residential plaent on November
23, 2005 and remains on parole from HYCF and stibpeeturn at any time,
for any number of reasons, defendants continuederathat R.G. will not be
returned to HYCF under any circumstances and idstehbe sent to OCCC.
But Mr. Enesa, does not have the authority to dater whether R.G. will be
returned to HYCF or held at OCCC until hef"tsirthday. (11/21 Tr. at 15:18-
16:20.) That is a decision that is subject todeeisions of the prosecutor’s

office and the adult court (11/21 Tr. at 26:24-27)2Additionally, Mr. Enesa
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testified in response to questions from the Cdat should R.G. not be
prosecuted for an adult criminal charge of escayesfould her program refuse
to accept her, that she would be remanded backtoA-and that HYCF would
search for another program placement. (11/21t12746-20.). Furthermore,
Mr. Enesa’s intent to recommend that R.G. be platgdCCC was limited to

the time period in November 2005 when she failecetorn to her program.

C.P. Could Be Returned to HYCF

145. Now that she is 18, C.P. could be returndd¥CF in the event
that she is adjudicated delinquent for acts thatioed before she reached the

age of majority. Cf. J.D. Decl. 154; Brown Decl. 1 8-10 & Ex. 1.).
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PROPOSED CONCLUSIONS OF LAW

A preliminary injunction is warranted when plaifgishow either

(1) a likelihood of success on the merits and the
possibility of irreparable injury or (2) the exiatee of
serious questions going to the merits and the balan
of hardships tipping in [their] favor. These two
alternatives represent extremes of a single comtmu
rather than two separate tests. Thus, the grdsder t
relative hardship to [plaintiffs], the less prodaipiof
success must be shown.

Warsoldier v. Woodford418 F.3d 989, 993-94 (9th Cir. 2005) (internal
citations omitted). In addition, “advancementioé public interest” is one of
the “traditional equitable criteria for grantingpeeliminary injunction.”
Mayweathers v. Newlan@58 F.3d 930, 938 (9th Cir. 2001) (citation ogdit
Thus, to be entitled to injunctive relief, plaifgilheed only show that

their claims raise “serious questions,” and thaythave “a fair chance of
success on the meritsRepublic of Philippines v. Marcp862 F.2d 1355, 1362
(9th Cir. 1988).

Serious questions are substantial, difficult and

doubtful, as to make them a fair ground for litigat

and thus for more deliberative investigation. &&si

guestions need not promise a certainty of sucoess,

even present a probability of success, but mustivey
a fair chance of success on the merits.

Id. (citation and quotations omitted).

On this motion, plaintiffs seek mandatory reliefadition to a
prohibitory injunction, in the form of an order édating defendants to retain a
mutually-agreeable expert to guide them in refogrpractices prohibited by

the Court. Plaintiffs contend that defendants ldekexpertise necessary to
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prevent further violation of plaintiffs’ rights do select an expert to guide them.
See supra 1100-108. When a party “seeks mandatory prelimimealgf that
goes well beyond maintaining the status geadente litecourts should be
extremely cautious about issuing a preliminarymicfion.” Martin v. Int’l
Olympic Comm 740 F.2d 670, 675 (9th Cir. 1984). Neverthelass
appropriate to issue a mandatory preliminary injiamcwhen both “the facts

and law clearly favor the moving partyDahl v. HEM Pharm. Corp 7 F.3d
1399, 1403 (9th Cir. 1993) (upholding district atsigranting of mandatory
preliminary injunction requiring pharmaceutical quemy to continue to
administer medication to participants in an expental program after

completion of the study).

l. PLAINTIFFS HAD STANDING AND THEIR CLAIMS ARE NOT
MOOT

A. Plaintiffs Had Standing to Assert Claims for Injunctive Relief

Standing is determined based on the facts atrtine af filing. Clark v.
City of Lakewood259 F.3d 996, 1006 (9th Cir. 2001). To satisftidle IlI
standing, a plaintiff must show she has “personallysuffered some actual or
threatened injury as a result of the putativelggdl conduct of the defendant
that can be fairly traced to the defendant’s cingiézl conduct, and which is
likely to be redressed by a favorable decisionaDuke v. Nelson/62 F.2d
1318, 1323 (9th Cir. 1985) (internal citations dedi). A plaintiff seeking
injunctive relief must show that she “can reasoypa&xbect to encounter the
same injury in the future.” 13 Wright & Miller, HBERAL PRACTICE AND

PROCEDURE 8§ 3531.2 (2d ed. 1984) (citingps Angeles v. Lyond61 U.S. 95
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(1983));LaDuke 762 F.2d at 1324 (plaintiff must show a “likeldof similar
injury in the future.”);Armstrong v. Davis275 F.3d 849, 860-61 (9th Cir.
2001).

In this case, the showing of a threat of repetihas two components:
(1) that plaintiffs reasonably expected, at thestwhfiling the complaint, to be
returned to HYCF, and (2) that plaintiffs reasoyabtpected, at the time of
filing the complaint, that if returned, they would subjected to similar
conditions® Plaintiffs’ showing suffices on both counts; pigfs’ claims were
neither speculative nor hypothetical as 08 Angeles v. Lyons

First, Lyonsheld that “standing is inappropriate where therftinjury
could be inflictedbnly in the event of futurdlegal conduct by the plaintiff.”
Armstrong,275 F.3d at 865 (citingyons 461 U.S. at 108) (emphasis added).
The Ninth Circuit has distinguishégonswhen the conduct that may trigger a
future violation is not unlawfulArmstrong 275 F.3d at 86@4odgers-
Durgin v. de la Vina199 F.3d 1037, 1041 (9th Cir. 1998¢e also Demery v.
Arpaio, 378 F.3d 1020, 1025, 1027 (9th Cir. 2004) (affirghentry of a
preliminary injunction based on determination thiaintiffs who had been
arrested and incarcerated repeatedly were likehetceincarcerated and
subjected to the same unconstitutional conditicces}, denied125 S. Ct. 2961

(2005)’

® Defendants’ arguments concerning events subsetméme filing

of the Complaint are discussedra, under mootness.

! Defendants assert thaemerydoes not apply because it concerned

mootness. But the “likelihood of similar injurytasxding inquiry is

substantively similar to the second element ofctygable-of-repetition-yet-
(Footnote continues on next page.)
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This is such a case, as plaintiffs need not engatjegal conduct to be
returned to HYCF. (Supp. Perrin Decl. Ex. 1 (Attey General of Hawaii
Report to OYS Feb. 2001 (“AG Report”) at 13-15)eftifying legal behavior
that can result in return to HYCF); Kamaka Decl5%Y, Ex.1; Hardy Decl.

19 8-9; Brown Decl. § 14, Ex. 3.) At the time iihfy, plaintiffs C.P. and R.G.
were on parole from HYCF, and subject to returargt time, for any number of
reasons, including breaking curfew, not followimggram rules, not attending
school on a regular basis, running away, or evettingia job. (Kamaka Decl.
19, Ex. 1.) Plaintiff J.D. was on probation an#)jsct to return to HYCF until
his 19th birthday, in July 2006, even for a techhwiolation. GeeBrown

Decl. 11 9-13, Exs. 1-3.) Plaintiffs presentedlewnice that they could be
returned to HYCF for mere suspicion of misconduet falls well short of
unlawful activity or even because of third-partyndact. (Kamaka Decl. § 5-9,
Ex. 1; Hardy Decl. 1 8-9.) Indeed, R.G. has beturned to HYCF once
already since the complaint was filed, for no mmact of her own. (R.G.

Decl. 745§

(Footnote continued from previous page.)

evading-review exception to mootness, which, indbietext of former
detainees, requires “a ‘reasonable expectatiom’tttey [will] be transferred
back to [the facility] or released and reincaroeddt See Demery v. Arpaio
378 F.3d 1020, 1027 (9th Cir. 2004). Mootnessgsubsed fullynfra.

8 Statistics regarding parole revocation furtherfcomplaintiffs’

reasonable expectation of return to HYCF as otithe of filing. Nearly half

of paroled wards are returned to HYCF for parotdations. (Supp. Perrin
Decl. Ex. 1 (AG Report at 2, 13); Hardy Decl. 19.Y-Defendant Tufono-
losefa, the Youth Facility Administrator of HY Clestified that a “conservative
estimate” was that 5 youth were returned to HY @ffiparole each month.

(Tr. 1. at 192:20-24.) With respect to wards whke J.D., are on probation, the

(Footnote continues on next page.)
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SecondgLyons“pointed to the absence of ‘any [record] evidesisewing
a pattern of [unconstitutional] police behaviolL4Duke 762 F.2d at 1324
(quotingLyons. In contrast, here, plaintiffs’ expectation ttiagy would be
subjected to unconstitutional conditions if retutie HYCF objectively was
reasonable in light of defendants’ history of répdaand persistent
unconstitutional conduct and resistance to refoae Armstrong275 F.3d at
861 (“[W]here the defendants have repeatedly erdyagthe injurious acts in
the past, there is a sufficient possibility thagythvill engage in them in the near
future to satisfy the ‘realistic repetition’ reqeiment.”).

On this record, plaintiffs have demonstrated ageable expectation that
they will be returned to HYCF and have shown thatpattern of constitutional
violations at HYCF continues unabate&eé alsdMem. at 10-12.)

B. R.G.andC.P.’s Claims Are Not Moot

The burden of demonstrating that events subsedaéhneé filing of the
complaint have mooted a claim rests on the paggriag mootnessSee
Cardinal Chem. Co. v. Morton Int’l, Inc508 U.S. 83, 98 (1993) (“While the
initial burden of establishing the trial court’sigdiction rests on the party
invoking that jurisdiction, once that burden haermenet courts are entitled to

presume, absent further information, that jurisdictontinues. If a party to an

(Footnote continued from previous page.)

AG found that “[cJommitments for probation revoaatiaccounted for 27%” of
first-time commitments to HYCF. (Supp. Perrin D&x. 1 (AG Report at
2,13);see alsdBrown Decl. 1 12-14.) This is neither remote speculative.

9
are moot.

Defendants have not asserted that J.D.’s claimsjfianctive relief
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appeal suggests that the controversy has, sinaeiiering of judgment below,
become moot, that party bears the burden of cofairvgard with the
subsequent events that have produced that allegett.f); see also Demery,
378 F.3d at 1025-2@lujahid v. Daniels413 F.3d 991, 994 (2005Fantrell v.
City of Long Beach?41 F.3d 674, 678 (9th Cir. 2001).

The Ninth Circuit explained iDemerythe organizing principle that
governs mootness determinations: “Once a deferfgeméngaged in conduct
the plaintiff contends is unlawful and the courésé devoted resources to
determining the dispute, there is Article Il jutistion to decide the case as
long as ‘the parties [do not] plainly lack a comiimg interest.” 378 F.3d at
1026 (quotindg-riends of the Earth528 U.S. at 192). Consequently, “a party
moving for dismissal on mootness grounds bearsaayheurden,’id. at 1025,
and must demonstrate that “by virtue of an intemvgrvent, [the court] cannot
grant any effectual relief whatever in favor of tygpellant.” Mujahid,

413 F.3d at 994 (citation and quotation omitted).

1. Defendants’ Voluntary Intentions to Avoid R.G.’sFuture
Placement at HYCF Do Not Moot Her Claims for
Injunctive Relief

After plaintiffs filed this motion, and while R.G. wabsent from her
residential placement program in November 2005 middints submitted
testimony to the Court setting forth their intentiim avoid placing R.G. back in
HYCEF for a parole violation, in part because detartd feared that she would
be harassed by HYCF staff members. (11/21 Tr.-16:920). However,

defendants’ asserted intentions do not moot R &Rims.
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Defendants have not met their “heavy burden” taxdtibvidence of
events subsequent to filing that deprive R.G. obatinuing interest in
conditions at HYCF.Demery,378 F.3d at 1025. Defendants’ statement of
intent torecommendhat R.G. not be returned to HYCF neither estabbsihat
she will not be sent back to HYCF nor gives herrtef she has requested.
Accordingly, the Court still can grant her effedttelief, and her claims are not
moot. See Mujahid413 F.3d at 994.

Indeed, where an assertion of mootness is basddfendants’ voluntary
cessation of a challenged practice the test fortnass is especially “stringent”
and defendant bears a “formidable” burd&mniends of the Earthinc. v.

Laidlaw Envtl. Servs. (TOC), In®28 U.S. 167, 189-90 (2000). First, it must
be “absolutely cleathat the allegedly wrongful behavior could nots@aably
be expected to recur.fd. (citation omitted). Second, the defendant must
demonstrate that “interim relief or events havenpletely and irrevocably
eradicated the effects of the alleged violatio@dunty of Los Angeles v. Dayis
440 U.S. 625, 631 (1979) (internal quotations atations omitted) (emphasis
added). The “heavy burden of persuading” the Cinat the “challenged
conduct cannot reasonably be expected to stargaip kes with the party
asserting mootness Adarand Constructors, Inc. v. Slaf&28 U.S. 216, 222
(2000) (internal quotation marks omitted).

Under this standard, Mr. Enesa’s recommendationRLt@. not be
returned to HYCF for her November parole violatismot sufficient to moot
R.G.’s claims. First, neither Mr. Enesa nor anyhaf defendants has the legal

authority to detain R.G. at a facility other thaW®&F. (11/21 Tr. at 15:18-
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16:20.) That is a matter that is subject to thesdens of the prosecutor’s office
and the adult court, (11/21 Tr. at 26:24-27:20) aray be subject to approval
by the family court. 1f.) Additionally, R.G. could be remanded to HYCEF if
she was not detained at OCCC. (11/21 Tr. at 220L%- Second, in light of

Mr. Enesa’s prior testimony, R.G. might prevailachallenge that such a
recommendation to remand her to OCCC, like a dacis put her in isolation,
IS not within the range of acceptable professiaegisions for how to keep
juveniles safe from harassment and constitutesidis@atory treatment based
on her sexual orientation and retaliation baseterdecision to challenge the
conditions at HYCF. Third, Mr. Enesa’s recommeratatvas limited in time

to R.G.’s November parole violation, and R.G. re&d to her program in the
allotted time, rendering Mr. Enesa’s recommendaiti@ffective. And, finally,
even if the Court assumes that Mr. Enesa would raadimilar
recommendation for R.G. if faced with a future panaolation, this assumption
IS too speculative for the Court to conclude thefeddants have shouldered
their “heavy burden” of showing that R.G. cannoshéjected to the same

challenged conduct at HYCF.

2. Defendants Have Failed to Show That C.P.’s Clais for
Injunctive Relief Are Moot

At the time the complaint was filed, all plaintifisced a reasonable
expectation of return to HYCF. Defendants haversd obliquely that C.P.’s
claims for injunctive relief may be moot because sfcently reached the age of
majority. Plaintiffs responded that C.P. couldeérirned to HYCF if she is

prosecuted for actions that occurred before sheheshthe age of majority,
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which was just a few weeks ago. (Tr. Il at 97:6898° Indeed, this is exactly
the set of events that resulted in J.D. being sack to HYCF in 2005, and
which continues to subject him to a reasonable eapen of return to HYCF
until he is 19 years old.

In Vitek v. Jones445 U.S. 480 (1980), a prisoner challenged his
involuntary transfer to a state mental hospitahild/the case was pending, the
prisoner was paroled, violated his parole, andnefgned to prison (but not to
the mental hospital)ld. at 486. Nevertheless, the Court found that the
prisoner, who had a history of mental iliness adained a threat to himself
and others, was still “in fact under threat of lgeiransferred to the state mental
hospital.” Id. (internal quotation marks omitted). Because i$ wat
“absolutely clear . . . that the allegedly wrondbehavior could not reasonably
be expected to recur,” the case was not mtbtat 487 (internal quotation
marks omitted).See also Olmstead v. L.C. ex. rel. Zemrbfy, U.S. 581, 594
n.6 (1999) (finding that claims of two institutidiz&d women concerning their
continuing confinement were not mooted by theieask to community based
programs because the challenged confinement wableapf repetition, yet

evading review)Demery 375 F.3d at 1025.

19 Defendants elicited testimony from C.P. thatisheo longer in

state custody and cannot be returned to HYCFI &tr135:6-14. That
testimony is of little weight in the mootness as&y however, because it is
apparent from the record that, as a matter of &n@,can be returned to HYCF
If she is arrested for acts that allegedly occubrefdre she turned 18. C.P.’s
legal conclusion that she cannot be returned to HYQes not alter that fact.
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While the possibility that C.P. would be chargeddn act allegedly
committed before she turned 18 would likely haverb®o speculative to
establish standing at the outset of the casejsasthge, C.P.’s claims are not
moot because it is not “absolutely clear” that shenot again be subjected to
defendants’ “allegedly wrongful behaviorVitek 445 U.S. at 487. Defendants
have not shown that she “plainly lack[s] a continguinterest” in the outcome,
Demery 378 F.3d at 1026, and “that there is no effecteleef remaining that
the court could provide Southern Oregon Barter Fair v. Jackson County,
Oregon 372 F.3d 1128, 1134 (9th Cir. 200d¢t. denied126 S. Ct. 367
(2005);cf. Friends of the Eartib28 U.S. at 190 (“[T]here are circumstances in
which the prospect that a defendant will engag@inesume) harmful conduct
may be too speculative to support standing, butomspeculative to overcome
mootness.”). So long as C.P. can return to HY@Fyrder from this court can
grant her effective relief from the challenged aoctd

To meet their burden in these circumstances, dafgsdvould have to
demonstrate that it is not possible for C.P. tameto HYCF — a burden that
they have not satisfied. In fact, the record destraites that merely attaining
the age of 18 is no guarantee against return to HYRather, where a youth
who, like C.P., has attained the age of 18 subs#tyus charged with a crime
committed while still a minor, the youth ordinanijll again be made subject to
HYCF's jurisdiction until their 19th birthday. leed, this is precisely what
happened to J.D. in this case. (J.D. Decl. 1 3dwB Decl. {1 8-11.)
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3. The Challenged Conduct at HYCF Continues to Date

Defendants’ challenged practices continue unabdbedendants
continue to follow outdated policies intended faraalult institution, which are
inappropriate for juveniles. (Mem. at 1&e alsdRoush Decl. { 8; Miesner
Decl. 1 5; Griffis Decl. 1 5.) HYCF has recentbopted a “Youth Rights”
policy that provides that youth should not be dmarated against on the basis
of “sexual orientation.” (Tufono-losefa Decl. Bx.) Other than these two
words, the current policies at HYCF remain silerthwespect to the treatment
and care of LGBT youth.Id.; Hardy Decl.  4; Hadley Decl. § 8; Supp.
Bidwell Decl.  8.) And Ms. Tufono-losefa and tH¥ CF medical staff
testified before the Legislature in November 20ffter issuance of the “Youth
Rights” policy, that HYCF has no policies governihg treatment of LGBT
wards. (Supp. Perrin Decl. 1 7, 18.) Thus, theniistrator herself appears
not to view the Youth Rights policy as having aalerin shaping the treatment
of LGBT wards.

Moreover, defendants’ voluntary adoption of a nehqy does not moot
plaintiffs’ claims for injunctive relief. Againpnicases of voluntary cessation,
defendant bears a “formidable” burden; it must &lestlutely cleathat the
allegedly wrongful behavior could not reasonablyekpected to recur,”
Friends of the Earth528 U.S. at 189, and the defendant must demdedtrat
“interim relief or events haveompletely and irrevocablgradicated the effects
of the alleged violation.County of Los Angeles v. Dayi&0 U.S. at 631
(internal quotations and citations omitted) (emphadded). Defendants have
made no such showing. To the contrary, the onigesce in the record
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concerning training of staff about the new YoutlgiRs policy indicates that
unsafe conditions for LGBT wards are likely to aooe unabated. On
Tuesday, October 25, 2005, there was staff trainmghree new policies at
HYCEF, including Youth Rights. (Hardy Decl. § 3;day Decl. 19.) When
one of the social workers asked the trainer, Msmém, what the new policy
meant with respect to transgender wards, Ms. Etmaplied, “it is what is
between their legs that matters,” and that that MWbBuld have their heads
shaved and be placed with the boys. (Tr. | at2%356:18 (Hardy); Hardy
Decl. 1 5; Hadley Decl. 1 9-10.) Such statemewtieate that Ms. Emmert’s
recommendations regarding treatment of LGBT wardsualikely to improve
unsafe conditions at HYCF and may even make it evere likely that
plaintiffs will be subjected to similar or more egrous conditions upon a

return to HYCF.

[I.  PLAINTIFFS ARE ENTITLED TO PRELIMINARY RELIEFO N
THEIR DUE PROCESS CLAIM

A. Plaintiffs Are Likely to Succeed on the Merits m Challenges to
Unsafe Conditions and Unreasonable Restraint at HYE

1. The Fourteenth Amendment Governs the
Constitutionality of Conditions at HYCF

Wards at HYCF have been adjudicated “delinquertdt’aonvicted of
crimes. H.R.S. § 571-1. Because they are confiviltbut the “constitutional
guarantees traditionally associated with crimimalspcutions,Ingraham v.
Wright, 430 U.S. 651, 671 n.40 (1977), the “more protectdue process
clause of the Fourteenth Amendment, rather thaktijeth Amendment,

governs their conditions of confineme@&ary H. v. Hegstrom831 F.2d 1430,
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1432 (9th Cir. 1987)see also Youngberg v. Romdé7 U.S. 307, 312 n.11
(1982) (holding district court improperly appliecgith Amendment deliberate
indifference standard to conditions of confinemententally disabled adults).

Courts applying the due process clause to assesgions of
confinement for incarcerated children have appliredstandards set forth in
two Supreme Court cases addressing similar popuakatBell v. Wolfish
441 U.S. 520 (1979), which addressed the rightlaft pretrial detainees, and
Youngberg v. Romed57 U.S. 307 (1982), which concerned the rights o
mentally disabled individuals involuntarily comneitt by the state.

In Bell, the Supreme Court considered the due process ofptetrial
detainees, who, like juveniles, are incarceratdchbue not been convicted of
crimes, and held that conditions are unconstitatidithey “amount to
punishment.Bell, 441 U.S. at 535. Subjecting detainees to unsaiditions
or isolation amounts to punishment when done eithir the express intent to
punish or without a legitimate purposkl. at 538-39 n.20. Moreover, even
where a legitimate non-punitive purpose is asseitélde conditions imposed
are “excessive” in relation to that non-punitivepase,id. at 538, including
when officials’ response to operational considersiis “exaggeratedid. at
540 n.23, a due process violation is established.

In Youngbergthe Supreme Court held that a mentally disabidd/idual
who was involuntarily committed to a state instdathad a protected liberty
interest in reasonably safe conditions of confinenaad freedom from
unreasonable bodily restraint. 457 U.S. at 315-Mee plaintiff inYoungberg

was injured repeatedly by himself and by othersalledjed that defendants
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violated his rights to due process and freedom fcamel and unusual
punishment when they “failed to institute approf@ipreventive procedures” to
keep him safe and instead restrained him for postaf each day for his own
safety and for the safety of othellgl. at 310-11. The Court reiterated that
determining whether conditions violate due processiires courts “to balance
‘the liberty of the individual’ and ‘the demandsanf organized society.’1d. at
320. The Court elaborated on the analysidah, explaining that whether state
actors have “adequately protected the rights ofrtheluntarily committed,’id.
at 321, depends on whether it reflects the judgraeqtalified professionals,
id. at 321-22, or is “such a substantial departure fagoepted professional
judgment, practice, or standards as to demongdtratehe person responsible
actually did not base the decision on such a judgyhiel. at 323.

Thus, “the Constitution only requires that the ¢sunake certain that
professional judgment in fact was exercised. ttasappropriate for the courts
to specify which of several professionally accefgalmoices should have been
made.” Id. at 321 (internal quotations omitted). The Supré&oart designed
that standard in order to “limit [] judicial revieaf challenges to conditions in
state institutions” and to minimize “interferencethe federal judiciary with
their internal operations.td. at 322. However, the Supreme Court was careful
to explain that such deference to state institstisrbased on the recognition
that they are run by appropriately qualified prefesals. Id. at 323 n.30. In
order words, the determination that professionddjuent has been exercised
must be based on a finding that the challengedsoigrwas made by “a person

competent, whether by education, training or exgyexe, to make the particular
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decision at issue” or a person “subject to supemisf qualified persons.’ld.
Several courts, including the Ninth Circuit, haeged onYoungbergn
assessing the constitutionality of juvenile comahs of confinementSee Gary
H., 831 F.2d at 143A.M. ex rel. J.M.K. v. Luzerne County Juvenile [Qxt.,
372 F.3d 572, 585 n.3 (3d Cir. 2004) (holding juleedetention center has
duty to protect wards from harm “whether self-ictiid or inflicted by others”);
Alexander S. v. Boy@76 F. Supp. 773, 797-98 (D.S.C. 1995) (same).
Based on the foregoing authorities, the due procegsry in this case is
whether defendants’ harassment of plaintiffs, failto take adequate measures
to stop harassment of plaintiffs by staff and otards, and use of isolation as
a form of protection against harassment are witenrange of professionally
accepted choices for treatment of juvenile warde ate or who are perceived

to be LGBT.

2. Injunctive Relief Is Necessary To Protect Plairitfs From
Unsafe Conditions and Improper Use of Isolation

The Court’s preliminary factual findings establiblat plaintiffs are likely
to succeed on the merits of their due process clantieed, both the facts and
the law clearly favor the plaintiffs on their clatimat defendants subject them to
a pattern and practice of unsafe conditions, inoly@ pervasive climate of
sexual, physical and verbal anti-LGBT harassmedtdiscrimination, and long
periods of isolation. In so doing, defendants tariglly depart from the range
of accepted professional judgment and impose comndithat impermissibly
punish plaintiffs, for whom reintegration into thé&amilies and communities is

the ultimate goalSeeH.R.S. § 352-2.1.
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Indeed, DOJ found that conditions at HYCF not onblate wards’ due
process rights, but “are so egregious as to vi@aén the more stringent Eighth
Amendment standard.” (Perrin Decl. Ex. B (DOJ Repb5).) Plaintiffs’
showing likewise establishes that, even under tbeerstringent deliberate
indifference standard applicable to Eighth Amendinatsams, injunctive relief
Is appropriate to prevent further unrestrained $argent and isolation of
plaintiffs. See Youngberg57 U.S. at 312 n.11 (holding district court
erroneously used deliberate indifference standaduie process case involving
repeated attacks on involuntarily committed mewptadisabled child)put see
Luzerne County372 F.3d at 579 (applying deliberate indiffereatandard in
challenge to conditions at juvenile facility becatforethought about a
resident’s welfare is not only feasible but oblayat) (internal marks and

citations omitted).

a. Plaintiffs Are Likely To Succeed on Their Claim
that Defendants Failed to Protect Them from Anti-
LGBT Harassment

Defendants have offered no evidence that theiepatind practice of
failing to protect plaintiffs from anti-LGBT harasent by staff and other wards
Is within the range of accepted professional clwioks the Ninth Circuit said
in the context of school harassment, it is diffidalconceive of “any rational
basis for permitting one student to assault andibhsed on the victim’s sexual
orientation, and the defendants do not offer us’oféres v. Morgan Hill
Unified Sch. Dist.324 F.3d 1130, 1138 (9th Cir. 2003). Likewise, whe
analyzing plaintiffs’ due process claim, it is haodmagine a legitimate, non-

punitive purpose within the range of accepted @msifsmal responses for
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permitting staff and other wards to harass, threatel assault plaintiffs based
on their actual or perceived sexual orientatiogemder identity.

Defendants assert that plaintiffs did not suffery‘@hysical harm,” and
therefore are not entitled to injunctive relieOpp. at 21, 24.) But that
argument is both factually and legally incorre8s the Court’s factual findings
reflect, J.D.’s unrebutted testimony establishbarmowing ordeal of physical,
sexual and emotional abuse, including physicalsaxiial assaults and frequent
threats of physical and sexual assault. Defenddsdsfail to rebut the physical
manifestations of emotional and psychological alWeseribed by J.D., R.G.
and C.P. (R.G. Decl. 115, 9, 15; C.P. Decl. %41 Moreover, a reasonably
safe environmenthcludesprotection from psychological abus8ee K.H. v.
Morgan 914 F.2d 846, 851 (7th Cir. 1990)ungberg v. Romeaunade
clear . .. that the Constitution requires the oasible state officials to take
steps to prevent children in state institutionsrfrdeteriorating physically or
psychologically.”). Extensive expert testimonycassipports the conclusion
that plaintiffs are likely to succeed on the meoitsheir claim that conditions at

HYCF are unsafe for them both physically and psiatically.

3. Absence of Policies and Training to Protect LGBT
Wards

Given their knowledge of the severity and the omgamature of the
harassment plaintiffs faced from staff and otherdsathe supervisory
defendants’ failure to adopt policies and proceslangd to provide training
regarding how to ensure the safety of LGBT wandsluiding identification and

protection of vulnerable youth, supervision of yguappropriate reporting and
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response to staff-on-youth and youth-on-youth aparsé handling of
grievances substantially departs from the rangecoépted professional
judgment, subjects plaintiffs to a punitive envimeent and establishes
deliberate indifference to plaintiffs’ safety. Ma®table in light of the
complaints defendants received from plaintiffs &odn others on their behalf
Is the complete lack of training for staff aboutittobligations to refrain from
harassment and discrimination, to intervene in wardvard harassment and to
investigate claims of harassment.

The Third Circuit recently considered a similauation inLuzerne
County 372 F.3d 572. The plaintiff, a juvenile who vessaulted repeatedly
by fellow wards in a detention facility, chargeatlhe center’s lack of policies
to ensure youth safety and failure to train itéfsta methods of identifying and
protecting vulnerable youth violated his due preagghts. See idat 575. The
court reversed summary judgment for the defendaotdjng that a reasonable
jury could find the plaintiff's injuries were a feseeable consequence of the
center’s lack of policies and procedures and faitortrain, which deviated
substantially from accepted professional judgméatat 580-86. Similarly,
here, HYCF's lack of minimally adequate policiesygedures and training to
ensure ward safety resulted in and threatens teecadditional harassment and
abuse by staff and other wards so severe thatigecheach of the plaintiffs to
contemplate suicide and one of the plaintiffs tgaage in self-mutilation and

attempt suicide.
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4. Absence of a classification system

Defendants admit that that they house the moséntokards together
with the most vulnerable, but they offer no evidetitat the absence of a
classification system for protecting vulnerable dgais professionally
acceptable in a juvenile corrections setting. dntrast, juvenile corrections
experts Roush, Miesner and Griffis provide unredalitestimony establishing
that the absence of a classification system tceptatulnerable wards from
aggressive wards, combined with the absence ofipslitraining and
supervision, makes the environment at HYCF unsafe.

Similarly, DOJ found that HYCF's frequent failure protect youth from
assaults by other wards can be attributed in parihe absence of a
classification criteria for housing youth. . . JtE8f place aggressive youth with
vulnerable youth regardless of the risk of harrgPerrin Decl. Ex. B (DOJ
Report) at 16) A sound classification system is necessary toigeo
incarcerated juveniles with reasonably safe comaij including the right “to
reasonable protection from the aggression of othérsther ‘others’ be
juveniles or staff.” Alexander S.876 F. Supp. at 797-98ee also Redman v.
County of San Dieg®42 F.2d 1435, 1440 n.7 (9th Cir. 1994n pany;

(Perrin Decl. Ex. K (AG Report); (Perrin Decl. Ekat 6 (report of court-
appointed expert regarding conditions at CalifoNeauth Authority noting the
“growing professional consensus that effectivesifastion systems are central
to the safe and efficient operation of correctigyatems”).) Defendants’
failure to classify wards and practice of placimggeessive youth with
vulnerable youth, including placing J.D. and C.Rhwexually aggressive boys
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and threatening to place R.G. with the boys, haglted in and continues to
threaten repeated physical and sexual assault®oardd C.P., and pervasive
verbal harassment of all plaintiffs. Based onuhdisputed expert testimony
and legal precedent before the Court, the decrsdrio employ a classification
system is not a professionally acceptable choice iadeed, rises to the level of
deliberate indifference.

5. Inadequate staffing and supervision

Defendants do not dispute that staffing and supemwiat HYCF is
inadequate to provide a safe environment for pféérn the modules. As the
DOJ Report concluded, “the lack of supervision @fith is [a] contributing
factor” to unconstitutionally hazardous conditi@dHYCF.” [check where this
guote ends—we have two terminal quotation mai&sg also Luzerne County
372 F.3d at 581. Testimony from plaintiffs J.Dda@.P. that they frequently
experienced ward-on-ward harassment when YCOs mgdrpaying attention or
were absent, is consistent with the DOJ finding tleendants have “employed
an insufficient number of staff at HYCF to monitaruth, and the staff that are
employed there have no training in adequate mang@rocedures. As a
result, youth are frequently able to exploit thega supervision and harm
other juveniles.” (Perrin Decl. Ex. B (DOJ Rep@t)16.)

Indeed, by asserting that J.D. and C.P. were eolfmr “protective
purposes,” (Opp. at 21, 24-25, 27-28), defendamtsede that the modules at
HYCF were unsafe for them and that staffing leWefisdefendants unable to
ensure plaintiffs’ safety by other means. Givemabvious relationship

between staffing levels and safety in a custoditilrey, defendants’ chronically
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inadequate staffing also supports a finding oftebrhte indifferenceLuzerne
County 372 F.3d at 581.
6. Ineffective Grievance Procedure

The DOJ Report found that “[tjhe most significaegal deficiencies with
the grievance system at HYCF are the difficultyiing claims and the
common presence of intimidation and retaliationi@gjadhose youth who are
able and dare to do so.” (Perrin Decl. Ex. B (IR&port) at 20-21 (former
administrator conceded “that he simply could nohptete investigations” due
to resistance and sick outs by YCOs).) Nothinthenevidence before the
Court suggests that these deficiencies have beescted by HYCF.

HYCF's former grievance policy, which was in plag#il after
plaintiffs’ Motion was filed, was ineffective in ddessing plaintiffs’
complaints. Although defendants have adopted agrevance procedure after
the filing of this Motion, testimony by defendaignew and Tufono-losefa
before the Legislature demonstrates that this n@wypremains inadequate to
handle complaints of alleged mistreatment and camfd that implicate
supervisory personnel at HYCF. (Supp. Perrin D¥€l14-16.) Investigations
concerning alleged mistreatment take approximdtele months and there is
no mechanism in place to address a situation wdngrard complains of
mistreatment by a supervisory staff membéd.) (

Moreover, defendants’ change from a constitutignalhdequate system
to an allegedly adequate system occurred only #fietawsuit commenced.
The timing of that alone is sufficient to conclugde create an inference) that

this was a litigation-induced change, which is lwésived as an attempt at
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voluntary cessation. The newly minted grievand&epphowever, does not
meet the “formidable” and “heavy burden” nor daesatisfies the “stringent”
standard to moot plaintiffs’ claims regarding thheegance systemEriends of
the Earth 528 U.S. at 189-90. First, nothing in the newqyoor its
implementation makes it “absolutely clear thatdlegedly wrongful behavior
could not reasonably be expected to reclat.(citation omitted). Second,
defendants have failed to demonstrate that “inteelef or events have
completely and irrevocablgradicated the effects of the alleged violation.”
County of Los Angeles v. Dav#10 U.S. at 631 (internal quotations and
citations omitted)(emphasis added). And, “[iJtisll settled that a defendant’s
voluntary cessation of a challenged practice do¢sleprive a federal court of
its power to determine the legality of the practider if it did, “the courts
would be compelled to leave the defendant freetiarn to his old ways.”
Friends of the Earth528 U.S. at 189 (2000) (internal quotation maxkd
ellipsis omitted).

In Luzerne Countythe court found that evidence of an inadequalieypo
for reviewing and acting on incident reports cosighport a finding that “the
Center disregarded an obvious consequence oftitmanamely, that residents
of the Center could be at risk if information gledrfrom the incident reports
was not reviewed and acted upon.” 372 F.3d at 383 wise, here,
defendants’ failure to establish an adequate pdiicyeviewing and acting
upon grievances and incident reports contributescty to the unsafe

environment at HYCF.
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7. Defendants’ Use of Isolation Is Inconsistent whit
Professional Standards and Constitutes Punishment

Defendants admit that they use isolation as a mef&fpsotecting” wards
who are or are perceived to be LGBT, including @i J.D., from abusive
conditions at HYCF. (Opp. at 27-28; Tufono-losBPkcl.  25-27, 28-32) But
the expert evidence and legal precedent befor€dluet uniformly concludes
that long-term segregation or isolation of youtimtserentlypunitive and is
well outside the range of accepted professionditipes. (Mem. at 21-25ee
alsoRoush Decl. 11 12-13; Miesner Decl.  11; GriffiscD 9 12.) Indeed,
HYCF may be the only juvenile facility in the counthat employs this
practice. (Griffis Decl.  12.) Notably, the usfasolation for “protection”
violates even HYCF’s own written policies. (Tufelasefa Decl. § 42, Ex. E.
(wards have the right to “not be isolated or segted unless [their] behavior is
in violation of HYCF rules and regulations.”).)

It is well-established that the use of isolationjtoveniles is punitive
except where necessary to restrain a violent juedor a short period of time.
Seee.g, Milonas v. Williams691 F.2d 931, 942-43 (10th Cir. 1982) (affirming
injunction against placing children in isolatiorr fmy reason other than to
contain violent behaviorBantana v. Collazo/r14 F.2d 1172 (1st Cir. 1983)
(experts’ testimony on lack of therapeutic and igigtary benefits from
Isolation sufficient to warrant remand for furtdactual findings)Pena v. N.Y.
State Div. For Yout19 F. Supp. 203, 210 (1976) (discussing New York
statute that requires solitary confinement onlyibed “where a child

constitutes a serious and evidence danger to Hiauselothers™). Even the
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threat of isolation has been held to constitutagiunent in certain
circumstancesSee Finney v. Ark. Bd. of Cqri05 F.2d 194, 206 (5th Cir.
1974) (characterizing the threat of solitary coafirent as “mental
punishment”).

Defendants’ assertion that they did not intendisb&tion as
“punishment” misses the point of the due procegsimy. Isolation is not
permissible simply because defendants do not impegé the intent to
punish. Rather, undéfoungbergisolation—Ilike any other condition or
restraint—is permissible only to the extent defertd@xercise professional
judgment in imposing itSee Morales v. TurmaB64 F. Supp. 166, 174 (E.D.
Tex. 1973) (“Placing inmates in solitary confinerhensecured facilities, in the
absence of any legislative or administrative litnita on the duration and
intensity of the confinement and subject only te timfettered discretion of
correctional officers, constitutes cruel and unbpuaishment[.]");seealso
People ex rel Schipski v. Flop8i8 A.D.2d 197, 199-200 (N.Y. App. Div. 1982)
(“[W]e find no compelling government necessity wiican justify the blanket
confinement for a minimum 22 hours per day of mthates in protective
custody at the Nassau County Correctional Center hald that the 22-hour
lock-in policy simply does not pass constitutiomalster.”). Here, however, the
factual record and the law clearly favor plaintitfentention that long-term
Isolation is never a “professionally acceptableichd Youngberg457 U.S. at
321, for protecting youth in a juvenile correctibsatting. Sege.g, Lollis v.

N.Y. State Dep’t of Soc. Send22 F. Supp. 473, 480 (S.D.N.Y. 1970) (holding

plaintiff's solitary confinement unconstitutiondter considering extensive
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expert testimony stating that the extended ussadétiion on children is “cruel
and inhuman,” as well as “counterproductive todbeelopment of the child.”);
Feliciano v. Barcelp497 F. Supp. 14, 35 (D.P.R. 1979) (“Solitary ¢coament
of young adults in unconstitutional.'[.B. v. Tewksburys45 F. Supp. 896,
905 (D. Or. 1982) (holding that “[p]lacement of ymer children in isolation
cells as a means of protecting them from oldedcér” violates plaintiffs’ due
process rights under the fourteenth amendmentshant, plaintiffs are likely to
prevail on the merits of their claim that isolatitigm for their own protection —
or threatening isolation for being LGBT — violathse process.

Defendants’ decision to use isolation to proteatriffs from
harassment at HYCF is no more permissible tharcesida to suspend children
from school to protect them from harassment inhdlévays. See, e.g., Gay-
Straight Alliance Network v. Visalia Unified Schs) 262 F. Supp. 2d 1088,
1101-02 (E.D. Cal. 2001) (holding organization géld “immediate or
threatened injury” to student members who weredsad based on sexual
orientation becaus@ter alia, defendant school administrators and teachers
“deliberately ignored . . . students’ pleas forh@ractively sought the transfer
of such students to [independent study] or adu#raktive program[s])
(emphasis added).

In light of the well-known adverse psychologicatlgrhysical effects of
Isolation on children, neither administrative comesce nor the need to protect
children from harassment and abuse is sufficiemiarant extended isolation.
SeeMilonas, 691 F.2d at 942-43ell, 441 U.S. at 539. Juveniles are

particularly vulnerable to the damaging psycholabeffects of isolation,
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including extreme loneliness, anxiety, rage, anoregsion, among other
potentially debilitating emotional and psychologipeoblems. See, e.g.,
Hegstrom 831 F.2d at 1434 (Ferguson, J., concurrif%. by Hewett v.
Jarrard, 786 F.2d 1080, 1088 (11th Cir. 1986) (“Juvendes even more
susceptible to mental anguish than adult convic{8idwell Decl. § 26; Ryan
Decl. Ex. B.). The likely perception by teenagiat isolation is imposed as
punishment for being LGBT only compounds the ha(Ryan Decl. Ex. B.)
Defendants’ practices are, at best, an excessigetheerefore unconstitutional,
response to legitimate safety needs of the ingiriutBell, 441 U.S. at 538. It
may have been more convenient for defendants latésd.D. and C.P. than to
address the underlying harassment in the modulgsdmvenience cannot
justify such departure from professional standaruts imposition of
punishment.

The supervisory defendants’ failure to correctftregoing deficiencies
and to intervene, in the face of repeated com@aibbut anti-LGBT abuse and
improper use of isolation, directly contributedalaintiffs’ injuries and
threatens continuing injurySee Redmar®42 F.2cat 1446 ([“S]upervisory
liability exists even without overt personal pagation in the offensive act if
supervisory officials implement a policy so defigi¢hat the policy itself is a
repudiation of constitutional rights and is the mmgyforce of the constitutional
violation.”) (internal quotations omitted). Defards’ failure to take even
minimal steps necessary to ensure a reasonablgsaii®nment and to refrain
from punitive isolation cannot be explained by &yitimate governmental

interest, departs substantially from accepted gsabmal practices, and
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threatens to again subject plaintiffs to unconsthal conditions and practices
at HYCF.

Defendants do not dispute their duty to ensureorestdly safe conditions
of confinement at HYCF, and freedom from unreas@ahbbdily restraint, and
on this record they have failed effectively to tefplaintiffs’ evidence that
HYCF does not comply with these constitutional demds. Defendants rely
heavily on the proposition that prison administratshould be accorded
deference in selecting the actions necessary sepre internal orderBell,

441 U.S. at 547. Defendants offer no facts, howedweesupport such deference
here. First, plaintiffs have made a strong showirag the supervisory
defendants are not qualified professionals withearheaning o¥ oungberg
making it inappropriate at this juncture to afféineir decisions the deference
that normally is due to professional decision-mgkay state correctional
managers. Second, even if the supervisory defésndare entitled to
deference, the conditions, policies, and pracitdsYCF are not within the
spectrum of “professionally acceptable choiceédungberg457 U.S. at 321.
Rather, defendants’ failure to take the basic stegessary to correct
conditions at HYCF that expose plaintiffs to bottygically and
psychologically damaging harassment and abusealffyastd other wards and
defendants practice of isolating plaintiffs rattt®an taking such steps to stop
the harassment depart so substantially from acdgptdessional standards that
plaintiffs are likely to prevail on the merits dfeir due process claim. Indeed,

both the law and the facts clearly favor them.
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B. Irreparable Harm, Public Interest, Balance of Hadships

Defendants do not contest the plaintiffs’ showinagttthey are threatened
with irreparable harm as long as return to HYCF msdacing either continued
harassment, isolation or both, nor do defendarsisutie the public interest in
HYCF’'s adherence to constitutional norms.

Because of the likelihood that Plaintiffs will paglvon any or all of their
claims, Plaintiffs need only showpassibilityof irreparable injury.Warsoldier
418 F.3d at 993-94When a violation of constitutional rights is shqwio
further showing of irreparable injury is requirefissociated Gen. Contractors
of Cal.. v. Coalition for Econ. Equit@50 F.2d 1401, 1412 (9@ir. 1991).

Moreover, directing governmental entities to compith the
constitution is not a cognizable hardship for psgsof a preliminary
injunction. In contrast, further harassment and abuse or isaolaf plaintiffs is
likely to cause them serious harm, with long-lagtiapercussionsSeeRyan
Decl. Ex. B so the balance of harms tips sharply in plaintifés/or.

C. Remedy

It is the duty of this Court “to make certain timaihimal constitutional
rights are preserved.Gary H, 831 F.2d at 1433. Plaintiffs have demonstrated
that injunctive relief is necessary to protect thegainst irreparable harm in
light of (1) defendants’ lack of policies and laaktraining for staff about their
obligations to refrain from anti-LGBT harassmendl aiiscrimination, to
intervene in ward-on-ward harassment and to ingasticlaims of harassment,
(2) defendants’ failure to adopt or to implememwtassification system for the
identification and protection of vulnerable war(®), defendants’ failure to
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ensure adequate supervision of wards to prevehttseatment of plaintiffs,
and (4) defendants’ failure to establish a fundiagrievance procedure to
allow plaintiffs’ allegations of harassment to lmEleessed in a timely manner.
Injunctive relief also is necessary to ensure ted¢ndants do not subject
plaintiffs to isolation instead of taking professadly appropriate measures to
protect them from harassment by staff and othedsvar

In this case, unlike ilYoungbergand its progeny, plaintiffs’ showing puts
the very qualifications of the individuals who rHiYCF at issue, making it
difficult for the Court to craft injunctive relighat is meaningful yet respects
the federalism concerns that normally require dafee by federal courts to the
professionals who run state institutions. Unfoatiety, in this case, the record
amply demonstrates that defendants have been e ot several years that
conditions at HYCF are dangerous for all wards, laaee been on notice for
well over a year that certain conditions put plifisiat particular risk of harm,
yet defendants presented no evidence that theythkea or plan to take
remedial measures to correct the deficienciesntiadkie conditions at HYCF
unsafe for plaintiffs. Rather, decisions aboutrgitis’ safety are being made
by an administrator who is entirely lacking in jme corrections management
experience and training, whom defendants did neheeek to qualify as an
expert at the hearing, who participated in andei@st anti-gay harassment of
R.G., who personally directed that C.P. be housédtwe boys rather than
ordering that an appropriate, safe placement beddor her in the community,
who ordered that C.P. and J.D. be isolated for then protection (both with

orders not to associate within the module and latdr orders to put them in
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holding cells for weeks at a time), and who appeats|ve made several
material misrepresentations to this Court in swestimony.

Moreover, the record indicates that decisions aptaintiffs’ safety are
being ratified by the Director of the Office of YibuServices without any
intervention to ensure that decisions are mademfiocmity with basic
professional judgment. Indeed, Ms. Agnew’s decigmterminate dealings
with three nationally-recognized experts in juvergbrrections who had an
outside grant to help HYCF identify problems anghiave conditions and
instead to hire a consultant with no prior expereewith juvenile corrections
and whose recommendations for treatment of trarsgeyouth is outside the
realm of professionally acceptable choices, inés#hat if left to their own
devices, defendants are unlikely to be able tacsebgoert guidance to ensure
that professional judgment is being exercised aCRY

Where, as here, the challenged decisions are intg b&ade or overseen
by qualified professional¥,oungbergestablishes that the deference normally
due from federal courts to the professionals whostate institutions is not
appropriate. Moreover, even if such deference wereanted despite the
YFA's lack of professional qualifications, it is @grent from the record that, as
a matter of practice, decisions at HYCF regardilagnpiffs’ safety and well-
being are such a substantial departure from acdgutdessional judgment that
it is evident no such professional judgment waiaat exercised.

While the Court normally would provide defendamtsogpportunity to
correct the constitutional deficiencies and wosklie only a prohibitory

Injunction, the facts and the law on this motiorckearly favor the plaintiffs,
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and so clearly establish that defendants lack tbfegsional qualifications
necessary to craft their own remedial plan, thatGourt is left with little option
but to require some measure of mandatory reliehure that plaintiffs are not
again subjected to the same unconstitutional camdit In order to prevent the
Court from becoming entangled in the day-to-dayrapens at HYCF, the
Court will not appoint a special master or selecbart-appointed expert to
oversee management of the facility. Rather, therGaill order defendants to
work with plaintiffs to identify a mutually-agreel@guvenile corrections expert
to be retained by defendants and will order defeted® defer to the advice of
that expert when the expert advises defendantsitmgyvthat a particular
decision defendants wish to make is not consistghtaccepted professional

practices.

[ll.  PLAINTIFFS ARE ENTITLED TO PRELIMINARY RELIEF ON
THEIR EQUAL PROTECTION CLAIM

A. Plaintiffs Are Likely to Succeed on the Merits

To establish an equal protection violation und&é®83, “plaintiffs must
show that defendants, acting under color of state dliscriminated against
them as members of an identifiable class and keatliscrimination was
intentional” or that defendants “acted with delderindifference.”Flores
324 F.3d at 1134-35. Conversely, to survive raidrasis review, defendants’

discrimination must at least “bear[] a rationabte&nship to an independent and
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legitimate [governmental purpose]Romer v. Evan$17 U.S. 620, 633
(1996)™*

While Floresconcerned the failure to protect students fromdsareent at
school, the same equal protection principles appéyjuvenile correctional
facility.® Defendants argue, without authority, that becaugeenile
detention facility is a “tougher” environment tharschool, conduct that would
constitute “deliberate indifference” in a schodtisg is permissible at HYCF.
(Opp. at 33.) The idea that a “tough” environmextuses defendants from

preventing anti-LGBT harassment of wards, as reguayFlores,is untenable.

1 As plaintiffs are likely to succeed on the meeiten on rational

basis review, there is no need for this Court tastaer the open question of the
appropriate level of equal protection scrutinydacrimination based on sexual
orientation or gender identitySeeWatkins v. United States Arn8/5 F.2d

699, 723 (9th Cir. 1989) (Norris, J., concurringdwrence v. Texa$39 U.S.
558, 574 (2003) (rejecting distinction for equabtection purposes between
discrimination based on sexual orientation andrasnation based on same-
sex sexual conduct (quotiftpmer 517 U.S. at 634).

12 Although many constitutional challenges to catieal facility

policies are subject to the test articulatedumner v. Safley482 U.S. 78, 89-90
(1987), the Supreme Court recently explainedanhnson v. California

543 U.S. 499, 125 S. Ct. 1141 (2005), that it amITurners reasonable-
relationship tesbnly to rights that are “inconsistent with proper
incarceration.” . . The right not to be discriminated aaainst basedbna’s

race .. .is not a right that need necessarily be comprahfisethe sake of
proper prison administration.ld. at 1149 (citation omitted) (emphasis added).
The same principle applies here. Moreovetufnerdoes not apply to pretrial
detaineessee Demery378 F.3d 1028-29t should not apply to incarcerated
juveniles.

In any event, the outcome is the same ufdener, for it is not
meaningful to ask “whether there are alternativamseof exercising the right”
to equal protection from harassment. 482 U.SOat®he impact on staff, other
wards and HYCF resources of accommodating the tagatual protection
from harassment can only be salutaBee id
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Undisputed expert testimony indicates that suclsalsieven more pernicious
in a juvenile corrections setting, where psychatatly-vulnerable minors have
no escape from peer and staff discrimination amdgpee such treatment to be
rejection by extended family members. (Mem. aB209/30/05 Bidwell Decl.
117.) Itis defendants’ responsibility to enstma HYCF'’s environment is not
so “tough” as to fall short of constitutional stands. (Roush Decl.  13.)

As in Flores,the plaintiffs here are “members of an identifiatless”
because they allege discrimination based on tlotirador perceived sexual
orientation, gender identity and sex. 324 F.3t1&84-35. Plaintiffs are likely
to succeed on the merits because the law and ¢kedtrongly support their
contentions that (1) defendants maintain a pattachpractice of intentionally
discriminating against and harassing plaintiffsdaasn their sexual orientation
or gender identity, are clearly unreasonable imtlh@ner in which they
responded to known peer harassment, and fail ddkquate remedial
measures to address such harassment, and (2)isaamahation does not

rationally advance any legitimate governmentalrede Id. at 1138.

B. Evidence of Differential Treatment and Unrestraned Anti-
LGBT Harassment Support Preliminary Findings of
Intentional Discrimination and Deliberate Indifference

In Flores,the Ninth Circuit found evidence of school admiragirs’
failure to investigate complaints of harassmendiszipline harassing students,
and to take appropriate remedial measures wheestsidontinued to complain
of anti-LGBT harassment could support a findingleliberate indifferenceld.
at 1135-36see also Schroeder v. Maumee Bd. of EQ86,F. Supp. 2d 869,

871, 875 (N.D. Ohio 2003). Although the schootrt$ had conducted
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training about sexual harassment, the staff trgitfwas limited and did not
specifically deal with sexual orientation discrimiion,” and defendants
inadequately conveyed their anti-harassment palimestudentsFlores,

324 F.3d at 1136. The Ninth Circuit held a jurylkcbfind “that there was an
obvious need for training and that the discrimioatihe plaintiffs faced was a
highly predictable consequence of the defendarttprowiding that training.”
Id.

Plaintiffs’ showing here goes well beyond that presd inFloresand
supports their claim that defendants were “cleangeasonable” in dealing with
complaints of sexual, physical and verbal anti-LGiFassmentd. at 1135,
failed to take adequate remedial measures in regpmrepeated complaints
from plaintiffs and medical staff, failed to distine the perpetrators, failed to
Institute either universal policies and procedudoggprotecting wards or
specific policies and procedures for protecting OGKards, failed to train staff
and wards regarding such policies, told plaintiffst the harassment was their
fault, and punished plaintiffs by subjecting themdolation. See Nabozny v.
Podlesny92 F.3d 446, 460 (7th Cir. 1996) (citing failuretédke action against
perpetrators and rearrangement of victim’s schettuiginimize exposure to
offending students as evidence of deliberate iathffice).

Plaintiffs also are likely to prevail on the merfstheir claim that
defendants intentionally discriminated against theluding by:

(1) Subjecting plaintiffs to a pattern and practf¢@nti-LGBT
harassment by staff and supervisory persornel,

13 Defendants argue that “mere name calling” doesisetto the

level of a constitutional violation, (Opp. at 3Byt the authorities they cite
(Footnote continues on next page.)
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(2)

3)

(4)

(5)

(6)

Failing to investigate plaintiffs’ complaints  discipline staff and
wards who allegedly harassed or assaulted plamiffile
!n}/esttl_gatlng and disciplining plaintiffs for conmadively minor
infractions;

Punishing J.D. and C.P. for being the targéenti-LGBT abuse by
putt(ljng them in isolation while failing to discipk harassing staff and
wards;

Failing to refer wards who allegedly threatenedssaulted J.D. to the
police for investigation and possible prosecutiesgite an avowed
practice of referring all crimes to the police alebpite having _
referred J.D. to the police for stealing a cell pgee Stemler v. City
of Florence 126 F.3d 85¢6th Cir. 1997) (selective prosecution based
on sexual orientation violates equal protecti@grett v. Hewlett-
Packard Co, 305 F.3d 1210, 1220 (10th Cir. 2002) (deviafi@mm
procedure supports inference of improper motive);

Encouraging and facilitating non-sexual aspetes different-sex
romantic relationship between R.G.’s girlfriendRT.and a male
ward, including by passing notes between them,endiscouraging
and disparaging non-sexual aspects of R.G. andsTsBme-sex
romantic relationshipsee Whitmire v. Arizon298 F.3d 1134, 1136
(9th Cir. 2002) (fmd_mg no “common-sense connettibetween a
reg%ulatlon that applied more restrictive rulesdwplays of affection
between gay inmates and their same-sex visitorsftiraothers);

Discig!i_ning R.G. and T.R. for sa_%/_ing “I lovey” to one another and

prohibiting them from talking, writing or signalirtg one another

while permitting heterosexual wards and staff tk taudely and

%ra_phlcally about their sexual relationshigse Police Dep’t of City of
hicago v. Mosley408 U.S. 92 (1972).

The facts clearly favor plaintiffs’ contention thhts pattern of discriminatory

treatment was motivated by defendants’ disapproiplaintiffs’ actual or

perceived LGBT statusSee Nabozng2 F.3d at 457.

(Footnote continued from previous page.)

involved an isolated incident of a guard usingabepithets to refer to other
prison staff in an adult prisoeee Dewalt v. Carte£24 F.3d 607, 610 (7th Cir.
2000), and an allegation of vulgarity in an aduis@n,see Oltarzewski v.
Ruggiero,830 F.2d 136 (9th Cir. 1987). Neither case invdlagattern of
targeted, identity-based name calling in a juvefaitglity. Each of these
distinctions establishes independently that theeea governed blyloresand

not byDewaltor Oltarzewski. Moreover, even if a pattern of verbal harassment
by staff and the YFA were not sufficient standimgn to establish an equal
protection violation, it still would provide “strgnevidence of [anti-LGBT)]
animus.” Dewalt,224 F.3d at 612 n.3.
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C. Evidence of Differential Treatment and Unrestraned
Harassment Based on Sex Stereotypes Also Support
Preliminary Findings of Intentional Discrimination and
Deliberate Indifference

R.G., J.D. and C.P. all present evidence of harasshy staff and other
wards based on sex stereotyping, including othedsvealling J.D. a “bitch”
and a “wahine,” staff repeatedly referring to RaG.“butchie” or “like a boy,”
and staff and wards harassing and discriminatiragnag C.P. based on
stereotypes about how boys and girls should aessiispeak and identify.
Sex stereotyping is a form of sex discriminatiohgtier the claim is for
disadvantage based on sex stereotygms Price Waterhouse v. Hopkins
490 U.S. 228, 239-40, 251 (1989), or harassmerdoals sex stereotypesee
Rene v. MGM Grand Hotel, INnGB05 F.3d 1061, 1068 (9th Cir. 2002) (en
banc);Nichols v. Azteca Rest. Enters.,.I®56 F.3d 864, 873-74 (9th Cir.
2001).

Y Transgender people have an equal right to protedtom

discrimination based on sex stereotypilgge Schwenk v. Hartfqra04 F.3d
1187 (9th Cir. 2000)Barnes v. City of Cincinngtd01 F.3d 729, 737 (6th Cir.
2005) (citation omitted) (“Sex stereotyping basedcagerson’s gender non-
conforming behavior is impermissible discriminatiprKastl v. Maricopa Cty.
Cmty Coll. Dist.No. Civ. 02-1531-PHX-SRB, 2004 WL 2008954, at *2 (D
Ariz. June 3, 2004) (“The presence or absence atioamy typically associated
with a particular sex cannot itself form the badis legitimate employment
decision”). Although the above cases involvedustay provisions, their
reasoning is equally applicable to plaintiffs’ cotngional challenge because
the point they establish — that harassment basag&xstereotyping
discriminates based on sex — stems from the comdegetx discrimination itself.
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D. Defendants’ Discriminatory Conduct Has No Ratiomal Basis in
Maintaining Order and Safety

Defendants assert that their treatment of plasatintributed to order
and safety at HYCF. (Opp. at 34.) To the contrdefendants’ practices quite
plainly disserve the goals of maintaining order aaféty at HYCF because they
expose plaintiffs — and indeed all wards at HYCi6 a physically and
psychological unsafe environment. (9/30/05 Bidvakl. 91 16-18, 20-59,
Ryan Decl. Ex. B; Miesner Decl. 11 10, 11; RousklIDf 13; Griffis Decl.

19 5, 12.) In the absence of any legitimate gawental interest, the only
reasonable inference is that the basis for sudbrectvas impermissibl. City
of Cleburne v. Cleburne Living Ctd73 U.S. 432 (1985Romer 517 U.S. at
633. Accordingly, plaintiffs are likely to succeed oretmerits and the law and
the facts clearly favor plaintiffs.

E. AnInjunction is Necessary to Prevent Irreparabé Harm

Absent injunctive relief, plaintiffs are threatensdh irreparable harm in

the form of unconstitutional punitive isolation,itmued verbal, sexual and

15 Moreover, defendant Tufono-losefa’s misrepreseaif the

expert opinions of Messrs. Griffis and Meisner @nd-losefa Decl. 1 11, 12,
22), which was intended to place a veneer of psd@sl respectability on her
decision to transfer C.P. from the girls’ unit ke tboys’ unit and then to keep
her either with the boys or in isolation after thes returned from Utah,
provides powerful evidence that heatualmotive was anti-LGBT animus.
Reeves v. Sanderson Plumbing Prods., B®0 U.S. 133, 147 (2000) (“[T]he
trier of fact can reasonably infer from the falsifythe explanation that the
[party] is dissembling to cover up a discriminatamgtive”). Likewise,
defendant Tufono-losefa’s misrepresentation reggrter reason for placing
J.D. in isolation provides evidence that her actoadivation in putting him in
Isolation rather than taking measures to addresslimate of anti-LGBT
harassment in the modules included discriminatastive.
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physical harassment and discriminatory treatm&tdreover when a violation
of constitutional rights is shown, no further shogvof irreparable injury is
required. Associated Gen. Contractor@850 F.2d at 141onterey Mech.
Co. v. Wilson125 F.3d 702, 715 (9th Cir. 1997) (citation ogdit (an “alleged

constitutional infringement will often alone cortgte irreparable harm”).

F.  The Balance of Hardships Favors Plaintiffs and &reliminary
Injunction is in the Public Interest

The balance of hardships here is clear. On thehand, plaintiffs will
suffer serious harm if they are again subjectatieadiscriminatory
environment at HYCF. On the other hand, defendawatg be compelled to take
to take appropriate measures to ensure ward safietyo refrain from punitive
Isolation. While requiring defendants to adoptiges, procedures and offer
staff training to provide wards with a reasonalae £nvironment at HYCF
may impose some administrative inconvenience, amgdn on the defendants
Is minimal when viewed in light of defendants’ l€gasponsibility to provide
such an environment not only to the plaintiffs tauall of the State’s wards that
are entrusted to HYCF's custody and care. Thwisb#iance of hardships tips
decidedly in plaintiffs’ favor.

Finally, protection of constitutional rights is ampelling public interest,
see United States v. Rain862 U.S. 17, 27 (1960), and “weighs heavily ia th
balancing of harms, for the protection of thosétisgs not merely a benefit to
plaintiff but to all citizens.”Int’l Soc’y for Krishna Consciousness v. Kearnes
454 F. Supp. 116, 125 (E.D. Cal. 1978). The pubberest is best served by

Issuing the requested injunction.
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IV. PLAINTIFFS ARE ENTITLED TO PRELIMINARY RELIEFO N
THEIR ESTABLISHMENT CLAUSE CLAIM

A. Plaintiffs Are Likely to Succeed on the Merits

Modern Establishment Clause jurisprudence centetbree tests: (1)
the three-prong test frobrlemon v. Kurtzmagm03 U.S. 602, 612-13 (1971); (2)
the endorsement test frad@ounty of Allegheny v. ACL492 U.S. 573, 593
(1989); and (3) the coercion test frovme v. Weismarb05 U.S. 577, 580
(1992). Relief is proper upon a finding that defants’ actions violate any of
the three testsSee, e.gNewdow v. United States Cong28 F.3d 466, 487
(9th Cir. 2003)rev’d on other ground<tlk Grove Unified Sch. Dist. v.
Newdow 542 U.S. 1 (2004). “The Establishment Claus¢hatvery least,
prohibits government from appearing to take a pmsibn questions of
religious belief,” or “conveying . . . a messagatth religion or particular
religious belief is favored or preferred.” (emplsasmitted). County of
Allegheny 492 U.S. at 593-94. Establishment Clause jund@nce is
especially protective of youth, recognizing thatlare particularly susceptible
to religious indoctrinationSee Lee v. Weismgb05 U.S. 577, 592 (1992).

The Ninth Circuit explained i€anell v. Lightner143 F.3d 1210, 1214
(9th Cir. 1998) that a prison administration’s tiad to prevent known
promotion of religious doctrine or organizationsgnson staff would violate
the Establishment Clause. T@anellcourt found no Establishment Clause
violation in that case because there was no eved#rat administrators knew
about the staff conduct, staff training had addrdspecifically the obligation

to refrain from preaching and other proselytiziagg the challenged actions
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consisted of isolated incidents of singing Chrissangs, belittling other
religions and mock-preaching by a single guardy eveeriod of only 18 days,
that ended with the guard’s transfer in respong®amtiff's complaint. Id. at
1214. Here, in contrast, plaintiffs have presem@dence of a more
widespread, customary practice of endorsementigioe by multiple staff
members, occurring over a much longer period oétiamd, most importantly,
ratified by HYCF’s administration.

First, R.G. testified that several HYCF staff mensb&ngled her out for
religious teachings, including YCOs Josiah and Rpsend teacher Barbara
Tanji. (R.G. Decl. {1 4-5, 9-10, 14.) Defendaldsiah and Rosete submitted
declarations generally denying aspects of R.G¢eait. Rosete’s testimony at
the evidentiary hearing, however, revealed thatesleallyhad made some of
the statements that her declaration appeared tg dad that she believed
someone else may have made at least one of tleenstatts that she denied
making herself. Tr. Il at 20:16-23:11. At thisgiure, Josiah has not testified,
and defendants did not submit a declaration fromiTd&ut defendants had the
opportunity to test R.G.’s credibility on this me&tthrough cross-examination,
and — as to this matter — confined their questigminchronology and failed to
undermine her credibility. (Tr. 1. 23:23-25:23\V)oreover, R.G.’s testimony is
supported by contemporaneous documents, includivigyal7, 2005 letter
from Dr. Bidwell to Ms. Tufono-losefa, which wasped to defendants Agnew
and Koller. (Bidwell Decl. Ex. F.) That lettemp@rted the salient details of

some of the religious proselytizing alleged by Rdhd, in stark contrast to
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Canell defendants here have adduced no evidence thatabgonded to the
letter or took any action based on it.

At this juncture, the record contains evidenceisigifit to support a
preliminary finding that these events occurredescdbed by R.G., and that the
supervisory defendants ratified staff members’ pbom of religious doctrine
by failing to prevent it, despite notice that itsxea common occurrenc€anell,
143 F.3d at 1214. Moreover, plaintiffs have mad¢érang showing that
permitting such endorsement or sponsorship oficeligs an unofficial
“‘custom” at HYCF, and, unlike the facility @anell,it is undisputed that
HYCF staff have received no training “that preaghamd other proselytizing by
officers would unlawfully infringe on the First Amdment rights of [wards].”
Id. at 1214.

Second, defendants concede that, until 2003, thasea “practice of
allowing the wards at HYCF to only have Biblesheit cells.” (Agnew Decl.

1 16.) The practices of allowing distribution abis and forbidding wards
access to other reading materials, if ultimatetyvpn, would plainly violate the
endorsement tesCounty of Alleghenyl92 U.S. at 593-94. Defendants do not
contend otherwise, but merely argue that, as aeemattfact, “the practice of
allowing the wards at HYCF to only have Biblesheit cells was discontinued
in 2003.” (Agnew Decl. § 16.) However, plaint@fP. testified that for several
months in 2004 she and other wards were not alldwéadve any reading
material in their cells other than the Bible. (CDrcl. § 23.) The Bibles were
supplied by a church group that was permitted $d the facility to meet with

wards. [d.) Likewise, J.D. testified that when he was ino&dimg cell in 2004,
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the only reading material available was a copyhefBible, although medical
staff provided him with one other book. (J.D. D€cB4.) The Court, for
purposes of this motion, finds plaintiffs’ testimoecredible based on their
demeanor, the lack of live or declaration testimoogtradicting their
descriptions of the “Bibles only” practice, and dowentary evidence
corroborating that the practice continued as arffiona custom for many
months after defendants contend it was discontingBdrrin Decl. Ex. G
(July 2004 letter).) The record supports the casion that the “Bibles only”
practice persisted well beyond the date that ippuedly “was discontinued,”
that it was applied to more than one plaintiff, aimak it occurred with the
knowledge of responsible officials, who evidentgrmitted distribution of
Bibles by a church groupCanell,143 F.3d at 1214 (“government may not
promote or affiliate itself with any religious doicie or organization”).
Moreover, in light of the evidence that the adntnaion has been unsuccessful
In previous attempts to discontinue this practie,Court is unable to conclude
on this record that it is “absolutely clear” thiaet'‘Bibles only” practice cannot
reasonably be expected to reckriends of the Earth528 U.S. at 189.
Accordingly, plaintiffs are likely to prevail onéhmerits of their Establishment
Clause claim.

B. AnInjunction is Necessary to Prevent Irreparabé Harm

Absent injunctive relief, plaintiffs are threatengdh irreparable harm in
the form of state-sponsored religious indoctrimatmd discriminatory
treatment in violation of their constitutional righ When a violation of

constitutional rights is shown, no further showofgrreparable injury is
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required. Associated Gen. Contractor850 F.2d at 141Nlonterey Mech. Co.
125 F.3d at 715.

C. The Balance of Hardships Favors Plaintiffs and #@reliminary
Injunction is in the Public Interest

The continuation of the challenged practices wilate plaintiffs’
constitutional rights, which itself may constitueeparable harmAssociated
Gen. Contractors950 F.2d at 1412onterey Mech. Cp125 F.3d at 715. On
the other hand, defendants will not be harmed bipjanction that requires
HYCF staff to stop promoting religious doctrinewtards, including
condemning wards’ sexual orientation based on’sta¥fn religious beliefs,
and that prohibits the supervisory defendants fiaming a blind eye to such
conduct when it occurs. Nor will defendants bared by an injunction that
prohibits the “Bibles only” practice that they add®as already been
discontinued. Thus, the balance of hardshipsstiasply in plaintiffs’ favor.
Moreover, protection of constitutional rights is@mpelling public interest.
Raines 362 U.S. at 27nt’l Soc'y for Krishna Consciousnes$54 F. Supp. at
125.

V.  PLAINTIFFS ARE ENTITLED TO PRELIMINARY RELIEF ON
THEIR ACCESS TO COUNSEL CLAIM

A. Plaintiffs Are Likely to Succeed on the Merits

The right of access to the courts is protectedus/mtocess and equal
protectionsee Ex parte Hull312 U.S. at 642viurray v. Giarratang 492 U.S.
1, 11 n.6 (1989), and requires that prisoners foeddd “a reasonably adequate
opportunity to present claimed violations of fundantal constitutional rights to

the courts.”Bounds v. Smit30 U.S. 817, 825 (197 Qyerruled in part on
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other groundsLewis v. Case\g18 U.S. 343, 354 (1996). Prison officials must
both eliminate undue barriers to inmate access'simallder affirmative
obligations to assure all prisoners meaningful sst¢e the courts.Id. at 824.

For juveniles, courts have held that meaningfukasdo the courts requires
access to counsel to allow children to assert waieof their civil rights related
to their incarcerationSee John L. v. Adan869 F.2d 228, 237 (6th Cir. 1992)
(holding juveniles’ access to counsel to challeogreditions of confinement

and assert constitutional rights includes righdincattorneycompensatetly the
State);Cornett v. Donovarg1 F.3d 894, 898 (9th Cir. 199%ami v. Fauver

82 F.3d 63 (3rd Cir. 1996).

Both the facts and the law clearly favor plaintiffentention that
defendants have violated the principle that statag not erect barriers to or
intentionally interfere with access to the courtthaut a legitimate penological
purpose. After the ACLU released its report rdgay HYCF in 2003 (Perrin
Decl. Ex. A), HYCF began requiring parental conderdllow wards to speak
with the ACLU about the conditions of their confment. (Supp. Perrin Decl.
19 22, 38; Alston Decl. 11 6, 8, Ex. 6; Tufono-faseecl. Ex. C.) This parental
consent practice prevented counsel from the ACldthfcontacting plaintiff
C.P. when she was returned to HYCF in August oB2(@st weeks before this
action was filed. (C.P. Decl. § 65; Perrin Deff},12-13.) Additionally, HYCF
has failed to adopt a policy and to train staffareling a system for ensuring
wards’ rights to authorized legal calls and legaits with civil counsel.

(Hardy Decl. 11 10-11.) This failure resulted laiptiff R.G. being denied

permission to contact her retained attorney atilieU. (R.G. Decl. T 43.).
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Defendants appear to employ a double standardresiect to access to
counsel. On the one hand, defendants hinder gfaifrom contacting counsel
of their choice. On the other hand, defendant®ioflosefa and Agnew made
every possible accommodation to afford their dedesminsel the opportunity
to interview minor wards at HYCF. (Tr. | at 195:197:6.) Defendants
Tufono-losefa and Agnew made arrangements for tefense counsel to
depose one ward, J.N., without obtaining consedtNfs parent of guardian
and without informing J.N. that she was entitledh&we counsel presentdy).
The decision to allow J.N.’s deposition was madeitther the defendants’
interests in this case and without due regard.férslibest interests. (Tr. I. at
196:13-18.) Defendants’ ad hoc practices in retstig access to counsel
demonstrate that plaintiffs may be prevented fromtacting civil counsel
should they be returned to HYCF. Thus, plaint#fs likely to prevail on the
merits of their access to counsel claim.

B. An Injunction is Necessary to Prevent Irreparabé Harm

Absent injunctive relief, plaintiffs are threatensdh irreparable harm in
the form of denial of access to courts and legahsel in violation of their
constitutional rights.SeeMonterey Mech. Cp125 F.3d at 715. This need for
plaintiffs’ access to counsel is particularly achéze where HYCF's own staff
member testified that HYCF staff would be likelytitarass plaintiff R.G. if she
Is returned to HYCF. (11/21 Tr. at 23:6-24.)
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C. The Balance of Hardships Favors Plaintiffs and #@reliminary
Injunction is in the Public Interest

Defendants will not be harmed by an injunction tieafuires them to
provide plaintiffs with adequate access to count$ lagal counsel, whereas
plaintiffs’ constitutional rights are violated bywlal of such access. Thus, the
balance of the harms tips sharply in plaintiffsida Moreover, protection of
plaintiffs’ constitutional rights is a compellingiplic interest.Raines 362 U.S.

at 27;Int'l Soc'y for Krishna Consciousnes$54 F. Supp. at 125.

DATED: Honolulu, Hawaii, January 3, 2006.

/s/Matthew Hall

MATTHEW I. HALL
Attorneys for Plaintiffs
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