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i Plaintiffs
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v, . ' HARTFORD -NEW BRITAIN
i : AT HARTFORD
| ,
, - JOHN ROWLAND, GOVERNOR, Et Al. : NOVEMBER 1, 1996
i Dafendants

i MEMORANDUM OF DECISION

' ON_PLAINTIFFS’ M'Q'I'ION FOR _CLASS CERTIFICATION

4 Plaintiffs have brought this aciion seeking injunctive
" relief in connection with élaiﬁed deficiencias in tha legal
representation keing provided t¢ variovs categoriea of
indigent criminal defqndants by the state’s public defender
.'nystem, A full statement of facts relating to this case is
found in the Court’s October 22, 1996 Memorandum of Decision
denying dafendants’ Motion to Dismiss, which ia’incorporated

by reference into this memorandum.
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The plaintiffs. as identified in the January 5, 1855
Clacs Action -C.'om;_.:la:".nt, aré Caz;los' Rivera, who was alleged to
have 'ériminal cases pending in G.Af> 14; -Anthony Young,
ident;fied &s having criminal casesg pending .in' G.A. 8&; John
Dee, with pending cases in juvenile court; Benjamin Fuentes,

with a case pending in G.A. 1l4; and Edward Southwick, with

pending cases in Superior Court, Judicial District of

Bridgeport. Plaintiffs are all identified as residents of

Connecticut. They all allege to have baen represented by

- public defenders or special public defenders.

None of ..the criginally. named plaintiffs allege to ha.;ve
eriminal habeas c'arpus procgedings. penﬂing. Howaver, motions
to intervene have been filed by J‘ohh B, Hidden, Mitchell
Rosedom, and Joseaph Rayniond, all of whom have been convicted

of crimes and have filed habeas pet_:itions which are pending.

'The Court hais considered the Fabruary 2, 199%9¢ Motion to

Intervene of UJohn. B. Hidden, the August 1, 1996 Motion to
Intervene of Mitchell Rosedom, and the August. 5, 139596 Motion
to Intervene of Joseph Raymond, and the objections thereto.

Parmiseive intervention is approériute 'in this case. The

motions to intervena are granted. In re ggby_ Girl B,, 224

Conn. 263, 277 (19%2), Pursuant to thelr representation in .

their October 25, 1956 Reply MNemorandum, plaintiffs are
ordared to move to amend the complaint #.mediate_ly'to includse

the claime of all proposed intervenors in the complaint.
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Plaintiffs have filed a January 5, 1995 Motion fcf Class
Certification seeking cerpific&tiﬁn for all indigent persons
who are or will be represzented by pﬁblicvdafenders or by
special public defenders 4in :the geographic area courts,
judigial district courta, juvenile courts, and in criminsl

habaag proceedings. Defendants oppoBa the motion, = 7Thie

motion is brought pursuant to Practice Book §§86, 87 and 88,

For the reasohs stated, with the caveat noted, the motion is

granted.

Legal Preregquisites for Class Certification

Practice Bock Section 87 and 88 together impose six

requirements on the certification of a class action. They are
as follows: (1) the class must be so numersus that joinder of

all members is impracticable; (2)'there must be guastions of

law or fact common to the dlass; {3} the claimg or da§§psas of.

the representative parties must he typical of the clalms or
defenses of the clésa;-(i) the representative parties muat

fairly and adequataly protect the interests of the class; (5)

the queatioﬁs of law or fact common to tha meambers of the

¢lass must predominate over any questions affecting only
ipdiviaual mémberﬂr and (6) a clama action must be guperior to

other available methoda for the failr and efficient

‘adjudication of the controversy.

Because these :gqﬁirumanti for class certification are

substantially =similar to the requirementa for c¢lass

“certification under Rule 23 oflthe Federal Rules of Civil

Procedure, Connecticut courte commonly raly on faderal case
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law to aid them in their analysis. Arduini v. Automobile Ins,
Co. of Hartford, 23 Conn. App. 585, 589 (1850); Campbell v.

New Milford BRoard of Education, 36 Conn. Sup. 357, 355-60
(1980) . | | | -
a. Numerogity

The first requirement for class certification is commonly
knowry as numaro’sit'y. According to the languag_e of the rule,
the plaintiff must show th.a-t the class is "so numerous that
joinder of all members is impracticable." ’i‘he numerosity

requirement'muat be analyzed in light of the particular facts

~of each case. While the plaintiff ig not required to provide

the court with an exaet class size, mere gpeculation or

conclusory allegations will not justify the certification.

- Campbell at 361. It 'is'nécessa'ry to 'ﬁrovids the court with

evidence or a reasonables estimate which would allow the court

to draw reasonable inferences as to the ﬁpproximﬁte gize of

the class and the infeasibility of joinder. w‘a‘
‘The Banking Center, 6 Comn. L. Rptr. 134, 134 (1992).

In this case, the numercsity requirement is not contested

given the large number of indigant persons represented by.:

pﬁblic defenders each year. , While plnintiffg'do not offer an
axact figure or aeven an estimate éf the number of persons
involved, the parties have provided evidence which allows the
esourt to draw a reasonable inﬁrence as to size and the
infeasibility of jéind_er.' -Pliintiffa lllugé-in paragraph 23

of the complaint that "During 199%3-54, the numbers of casas

-4
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handled by the Public Defendar's offiée included 88,000 G.A.
cases, 4,400 J.D. cases, .and 5,000 juv'enile cases.® In
addition, plaintiffe have provided the dourt with data
relating to the number of dases handlad by the public
dgfendara, which demOnstraﬁea tha éignificant humber cof cases
handled by the public defeﬁders. It is apparent that the
nﬁmbefs are significant and waﬁld make jéinder impracticable.
Even taking into account ﬁhe’possiblé duplication of cases and
parties, thera igs a large numbef of clasﬁ mambérs, in the many
thousands. While the “numerosity"” fequirement ig not
digputed, the _fegcrd in this cage will be clarified,
particularly with_-reSPeét to thé habeaé plaintiffs, if
plaiﬁ.!_:iffs file an .ﬁffidavit vprnvidin'g a good faith approxi-
Qation'of the number of persons encompassad by each category

of plaintiffs (e.g., indigent persons with cases in the J.D.

' courts; in the G.A. courts; in the juvdnile courta; and with

habeas claims) for the relevant time periods. Plaintiffs are
ordared to file such an affidavit with the Court by December
1, 1596, with a copy té opposing counsel'with.any supporting

deocumentation thay wish to include.

—

b. Gommopality
The second requirement undef,Prnctice Book $87 iz known as
‘commonality. In ordar to meet the regquirement of commonality,

the ﬁldlntiff must show that "thera are quastions of law or

fast common teo the c¢lasa." As noted iﬁ-mw
Actiona (Third Editioh), with regpact to Federal Rule of Civil

5
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Procedure 23(a) (2), this preregquisite ig "qualitative rather
than quantitative," and "t;.hére nead be only a single issue

common to all members of the class.  Therefore, this

Cregquirement is easily met in most cases.” Section 3, 10,

pages 3-45 through 3-50.
Cdnnecticut cage law is guided by federal law,. Ag

Justice (then Judge) Berdon observed in Doe v. Maher,

Mo commonality is sa;isfied where the guestion of law

1inking the classg members ism mmgj,_g_l;g related to the

resgolution df the litigation even though the individuals are

not identically siﬁuated'. " (Emphagis added.) 8 CLT No. 18 pyg.

11, Accord, Crowlsy v. The Banking Center, 6 C.L.R. 134 {1992)
(Katz, J.)' In sum, individual fact wvariations are not

necegsarily a bar to meeting the commonality standard.

Canmpbell at 362, Like 'v. Carter, 448 F.2d 798, 802 (8th Cir.
1971.) | S

' Defendants argue that due to the fact variations of tha
plaintiffs' cases with -the pu.b_lic defender’'s office,
commonality ie not prasaﬁt. The flaw in this argument stams
from defendants’ characterizatic# of the _issua which underlies

this cara. Tha common question prasented iz not whether

plaintiffs are each individually receiving effective

assistance from their public defender baged on inadequate

reprasan_tatian in their individual cases. The common question

- plaintiffg raise, to oversimplify msomewhat, is whethaer tha

‘plaintiffs ars being injured due to the alleged overload of

8
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cases and underallocation cf resources.

Even in this early stage of the case, it is pﬁssible to
discern that potentially aignificant_ factual and légal
distincticns éexist béﬁween the various categories of prapcéed
plaintiffs. Obviously, the legal and factual issues relating
to conviéﬁed'prisoﬁers, tc-pr&viaaloﬂe exampie, are different

than those reiating to juveniles, or those where cases have

not yet been'resolved. 3owévar,'all things considered, I

- eonclude that there is sufficient commonality to support a

£inding that this prerequisite has been met.’

- . Iypleality

The third requirement of 5§87 provides that a class action

may be maintained only 1f "the claims or defenses of the.

representative parties are typicai of the claims or defenses
of the c¢lass." .While numarosity and commonality focus on

the éhafacteristica of the class and its claims, typicality
aﬁd-ndequata rapresgntatiqn focus on thu charicteristias of

the -clhss representatives. Despite this difference in

. perspeactive, thea requirement of Eypicality is closgaly reiated

%o cbmmohality. The defenze bages its oppdsition largely on

the factual variations of the cases of putative cluss members.
As noted above, this migapprehends the basic, nyitnmic thrugt
61 plaintiffs’ claiﬁs.

In order to meet the typicality requirement, the

plaintiffs must show that the claim of a represantative party

"arises out of the same events or practice or cause of conduct
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that gives rise to the claims of the ¢lass members and is
baszed on the same légal or remadial theory." Campbell at 365,

Defendants’ opposition based on factual differences is
not persuasive. "The presence of factual variations is
génarally immatarial unless thoss variations rendar the
represezﬁtative party’s claim:ma‘rkediy different from those of
tha clﬁss." Crowlegy at 135, citing_lw__m_w;&@,
SillSc, p. 186; see algo Lawgon V. Wainwrighﬁ, 108 F.R.D. 450
(1986) . |

The harm claimed is based on alleged systemic

inadeguacies and, on the present record, is therefore

fundamentally the same for each plaintiff in the proposed
class. The representative plaintiffs here only make class

claims. They‘ are not seaking individual relief in the

'complaint. Their claims arige out of the same alleged

conduct and are essentially based on the same legal theory or

»théori.ea.' In the court’s view, the typicality requirement is

uatié:ied.

d. Falr and Adequate Representation of
the Interests of the Class

~ The fourth requirement of §87 ig that "the representative
parties will fairly and adequately protect the interests of
the clags.¥ At a minimum, plaintiffe must be part of the

class and possess the same interest and claimed injury as the

class members.. Clearly, the requirement of adequate

represantation is parﬁicula_rly gignificant bacaugae of its

8
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impact on the due process rights of absent clasgs members, who

will be bound by the outcome of this action.

nIn deciding whether the representative plaintiff will

. fairly and adequately protect the interests of the proposed

class, the court.ahéﬁld congider whether counsel ig competent
and diligent, whether the action is a collusive éuit, and
whé;her there are any antagonistic or conflicting claims

batween the representative plaintiffs and members of the

proposed class." Cappbell at 366, citing Governor‘s drove

' Condqminium Assn., Inc, v. HBill Development Corp., 35 Conn.

'Sup. 188, 262; see alsc Eisen v., Carligle & Jacguelin, 391
‘F.2sd 555, 562 (2d Cir. 1968). The plaintiffs here ara a part

of the class and make their claims onl? as class members,
They are rapresented_by-céunsel both gkilled and =xperienced
in-qaaas_éﬁch ag this. In‘addition; thairaligf sought here is
not monetary, but 'injunctiQe;._which provides a certain

inherent degree of protection from antagonistic claims.

| Moreover, on the present record, the Court is unable to

. discern anf msaainqtul antagonism in tha interestzs of the

plaintiffs whiéh give rise to concarn. In the Court’s view,

this preraequigite has béen.mat.

Requirements of Sectiop 88

Having met the féﬁr reqﬁiremcnbn of £87, the plaintiffs
must:still meqt'the finii_ﬁﬁo raquiremente of §88. The fifth
requiremant is that tﬁau"questioné of law and fact common to
the membars of the class predominate over any questicns

9




Noy. 12. *S&

15:52- KONICA FAX 728

affecting §nly individual members." This is gimilar to the
requirement of écmmonality, but involves a stricter standard
that the common iésues "predominate over" the individual
issués. This réquireﬁent does not mandate an absolute

congruence-qf common issues.  The fact that individual jissues

exist aside and'apart from common igsues is not:detenminative.

"In consideratiom of the full record, I conclude that this

prafequisite has been mat. The individual fact variations
which defense points to'in its oppoaitioen to thig motion
appaar at this early stage to be incidental to the

predominating common factual and lagal igsues.

P.11

The £ini1 requirement for class certification is that "a

clase action is suparior to other avajlable methods for the

fair and efficient adjudication;'of tha. éantroversy." In

General Telsphone Co. v. Falcon, 457 U.S. 147 (1982), the

'Sﬁprema Court stated that the class action was designed as "an

excéptién to the usual rule that litigution 18 conducted by
and on behalf of the individual named partias only.” Quoting
Califano v. Yamasadi, 442 U.S. 682, 700-701 (1373). A class

action, the court continued, is particularly appropriate where

thera are common issuez and whers these lssues turn on

quaestions of law applicable in the Bams way to each of the
menbezs Of the class. An obvious ndvanﬁnga of a class action
ie that,-if used in appropriate cases, it saves the resources
of both the courts and the parties. |

The claims 1n this case are well-suited for claass

10
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action treatment. The claims are based in part on alleged
constituticonal violations and seek injunctive relief. . In
fedaral gourt, _nctwiﬁhstanding recent lagislative

developmants,_claims of this sort are commonly brought as
class actions,?‘-

' Individual indigent plaintiffs would as a practical
matter find it difficult oflimpossiblg-tq baa:,the finanaial

burdens of individual cages. Mcréovar,-judicial economy is

"glearly served by ﬁermitting oné class action to be brought

rather than by requiring the court system to deal with a
myriad of saparate,.individual.cases. In the interest of
justice and‘judicial economy, the class action is the logical

and superior method of adjudication given the size and

transitory nature of the class.

A final egignificant issue muet be addressed. .

_Ip_thuir'momofanda in opposition. defendants argue, in
gubsgtance, !;.hat;r some or xﬁpst of the cagas of the named
plaintiffs-havé.béen digposed of and that as a consequence,

they' will lack the active intarest fequired of a claxs

‘represantntive to "put up a good fight.® Campbell at 367.

Plaintiffs, on the other hand, represent that all of the named

plaintiffs had "live" caees in the courts on January 5, 1995,

tha date of the complaint. Defendants do not contest this.

Il In the Court’s view, defendants’' argument essentially raises

& "mootnass* issue and is ultimately unpersuasive given the

particulnr.facts and circumstances pranéntod-in thias case.

11
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It 1is of course essential that a litigant have a ¥liven®
interest in a 1awsqit te properly represant.thg interests of
a c¢lass. But the ﬁ;acti;al reélity ig that where a proposed
class isllafge,.fluid, and transitory,vit is oftren difficuls
if not impossible to find plaintiffe whose cases would remain
“alive“'in Ehe sysﬁem ldng engugh to maintain "live" caszes
during the‘pendeﬁcy of the full case.

~ In this c&se) the partias have prelimingrily'indicated to
the ’Court- that ‘it: may _take well in excess of a year to

broperly prepafe for trial. Bven i1f new appropriate

fpiaintiffs'were locited'today. their cases might be resolved

prior to trial. Accepting defendanta'-érgument would be to

prevent thim case from ever beaing heard. Moraover, it must be

| repeated that the named plaintiffs are not seeking individual

':elief as to their cases only. bkut syatgmic Yelief haged on

alleged system-wide deficiencies.

In casaﬁ such as this, am plaintiffs argue, courts have
recognized that where the injury alleged ig- "capable of
tepetition, yet evading reviaw," the named plaintiffs may be
held to be adequate class reprcsentativea.as long as thair
claims were "live" at the time the complaint was filed. ‘That
appears to ba the case here.’

As the United States Supraeme Court has notad:

Thera may ba cases in which the
gencroverasy involving tha namad
plaintiffs is such that it becomes moot
ag to them befora the district court can

reascnably be expected to rule on a

12
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certification motion. In such instances,
whether ths certification can be said to
trglate back" o :the £filing of the
complaint - may = depend upon - the
ciroumetances of the particular case and
aspecially the reality of the claim that
othaerwise the issue would evade review,

Sosna v. Towa, 419 U.S. 393, 402 n. 11 (1575); mee also
Gerstein v. Pugh, 420 U.S. 103, 110 na. 11 (1975); Comer v,
Cisnerog, 37 F.3d 775, 798-99 (2d Cir. 1594) (reiersing denial

. of clasgy cartification in housing-disctiminatian-caae, holding

that certification would be deemed to ralate back to £iling of
complaint in view of the “"transitory nature of the public
housing market"); Robidoux v. Celani, 987 F.2d 931, 938-39 (2d
Cir, 1993) (even where class ig not certified until after
claims of class.repre:entatives have becdme moot, cerbifi-
'ca.ticnl would relate back to £iling of coﬁp'laint because. clains
of public assistance applicants were inherently transitory and
;ikeiy to be resoiyed.beforé &pplic;nfs'could receive ralief);
Smith v, Meacham, Slip. Op., No. 3:93CV01537 (D. Conn. Aug.

31, 1995) (under 'relation back" doctrine,-former prisonérs

were adequate clasg representatives in prison litigation);

German by German v.> Faderal Home Loan Mortogage Corp., 856 F
Supp. 1385, 1395 (8.D.N.Y. 1985). ("The transitory exception

- does not require that tha harm claimed by the plaintiff be

capable of repstition as ‘to the namad plainlﬁiff. It is

sufficient that the controversy remains alive for membars of
the class in order for the élaés cartification to relata back

to the £iling of the original camplglnt « + &« Relation back

i3

. 14
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to the time of the filing of the complaint is standazd in

class action cases invelving the transitory exception.")

{Footnotes omitted); ro v, Gin 14, 158 F.R.D. 251, 265

(E.D.N.Y. 189%4) {cartification deemad to relﬁte back to filing
of complaint aven if the named 'plai’ntiffs are no longer
suffering the harm él‘lagad; since others similarly situated
are, the controversy is not moot).

The Supreme Court’s _deecvis‘ion in @erstein v. Pugh, 420
v.8, 103 (197_5-), upon which plaintiffs rely; is noteworthy.
Th’é plain-ﬁiffs in -Gg;gtgin challanged their pratrial det_eh!:ion
without a judicial probable cause determination. Due to the
brief and temporary nature of the pretriai detention and the

likelihood that other persons' gimilarly situvated would ba

" gimilarxrly detained, the Supreams Court concluded that the claim

was one that wis *capable of repetition, yet evading review,"
and that the short duration of the pretrial detention reguired

that a class rapfesentativa'a' claim be evaluated at the time

the complaint was filed rather than at the time of class

_cartif'icatién. Id. at 110 n. 11.

At the time the complaint was filed, the
nared raspondents were mambarsg of a class
of persons detained without a judicial
probable <cause determination, but the
record does not indicate whether any of
them ware still in custody awalting trial.
when the Distriect Court certified the
claga. Such a zhowing ordinarily would
be required to avoid moothess under
Sogna. But this case ix a guitable
- axcaption to that requirement . ., .. The
langth of pretrial: custody cannot be
agcartained at the outsat, and lt may be
andaed at any time by releass on

14

15




Now, 12

%

95 15:55 0 KOMNICA FAX 720 : B,

proceedings.t

racogﬁizance, dismissal of the charges,
or a guilty plea, as well as by acquittal
or conviction after trial. It is by no
means certain that any given indiwidual,
named as plaintiff, would be in pretrial
cugtody long encugh for a district judge
to certify the clags. Moreover, in this
cage the constant existence of a ¢lass of

- personk suffering the daprivatien is
certain. The attorney representing the
named respondents is a public defender,
and we can safely assums that he has
other clients with a continuing live
interest in the case. Id.

The Court agress with plaintiffs’ contention that claims
of the class membars in this case are transitory becausa any
givan individual‘s criminal case is likely tc be resolvad
before he or she could benefit from the relisf requested in
thie lawsuit. Since the claims in this case are "capable of
repatition, yet evading review," the resoclution of the named
pPlaintiffs’ criminal cases im not a bar to clags certifi-
cation given the particular facts and circumstances of thig
cade.,

For the reasons stated, without in any way reaching the
merites, tha Motion for Class Certification is granted, as
indicated. The Court hereby enters an order certifying a

clasa of plaintiffs conaisting of all indigent parsons who are

or will be represented by public defanders or speclal public

' defenders in the geographic area (G.A.) courts, Jjudicial

district (J.D.) courts, juvenile courts and in criminal habeas

V-

15
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ENDNOTES

1. Should the Court ¢ome to the conclusion during the course
of this case that subelasses may be required due to legal or
factual distinctions that may exist, or that legal or factual
distinctions or developments make it inappropriate for a
category of plaintiffs to remain in this ocase, it will not
hesitate to revisit these issues.

2. Se= Chapter 25 of Neuhg;g gn Clasg Actiong for a detailed

‘discussion of the use of class actions in cases challenging
glements of the criminal justice process, discuassion of the
preraquisites for class actions in the context of such cases,
and numeroug citations to classes being certified in such
cases, As noted in Section 25.18, YThe classe action device
was specifically designed to aid the court and the parties in
resolving certain dlfficulties common to criminal dJustice
class suits.”

3. Should a namad plaintiff cease to be a proper class
repregentative for any reason, the Court assumes the parties
" will inform the C°urt.

4. The pnrtias indicated in oral argument that they do not
believe that notice must be given to prospective members in
this case given the nature of this case. The Court will
therefore not issue any notica orders at this time. See
Practice Book Section 350, which ptates in relevant part that
the Court "may* order that notices be given in class actions.
See also Newberg on Clags Actions, Section 25.31, "Notice
Regquirements in Criminal Justice Class Actions.," indicating
that notice to members of the clasg cartification is not
generally required in caseas such aa the instant one.
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