IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTEAN DIViISION

.

ROBERT F, LAUFMAN, et a!

Plaintlfis : CiviL ACTION NO, C | 74-153
vSs,
OAKLEY BUILDING AND LOAN : MOTION FOR SUMMARY JUDGMENT [N FAVOR
COMPANY, eT al
; OF DEFENDANTS
Defendants

'

'S

Pursuant to F.R.C.P, 56, defendants move the Court to enter 2
summary judgment In thelr favor on The pleadlngs, depositions on flle ana

The record as to all of the clalms asserted against them, for the reasons

that there s no genjyine Issue as 1o any material fact, that no cause of

action Is stated and that detendentts are entitled to Judgwent in thelr raver

as a matter of jaw.
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Louts A, Glinocchio
Artorney for Detendants
2112 Contral Trust Tower
Cincinng®i, Ohio 45202
Frona:  621=-7717

MEMORANDUM IN SUPPCRT OF MOTION

Plalntlffs wers originaliy Jour In number but ars now two, piain-
titfs Kihlstedts having, st their request, been dismissed with projudice un
March 6, (975. The remsining glaintiffs, Robert F. Laufman and Kathlvon u.
taufman, are husband and wlfe, white and adults. The dismissed piainviv.y,
Andraa Kihlstedt and Folke T. Klhistodt, likewlse husband and wlfo, wi.tu

and adult, were the owners of a single family resldence at 394l Beaciwood

RO



26, lines 23-25; 87, lines 8-11; 10C, lines 16-23) which residence was pur-

chased by plaintlffs Lauvtman. Pricr to acguiring title from the Kihistedts

plaintifis Laufman unsuccessfuily had sought a mortgage lcan from dofondant,

Oakley Building & Loan Company, to finance the purchase.

action.

The complaint was brought s an Indivildual and also as a ciass

Thls Court on November 4, 1974 enterad judgment denying plaintifis'

motlon to have the action proceed as a class action.

torles propounded to dafendants were Tiled in this Court by Tha dofendsnis on

Answers (with the guestions precading the answers) to lnferroga-

Gcrober 22, 1974 and The depositions of plalatifts Robert F. Laufman and

married and adult persons agalnst a buliding and loan association, its diroctor:

\ Kathleen G. Laufman were filed In this court on the 2nd day of May, 1975,

What remains before the Court is the complaint of two white,

and officers. Plaintiffs taufman scok damages and other relief from the

detendants for the reascn that plaintiffs wers not granted the aforesaid

mortgage koan, citing as legal authority for their cause of action the pro-

vislons of 42 U.5.C Sections 3601 et seq and 2000 {(d} and 12 CFR Sections 523

The applicable provisions of the statutes relied wpon are as follows;

A2 U.5,C, Soec. 3805 "After Docember 3!, 1968, [T shall be
unjawful for any bank, building and loan association,
insurance company or other corporation, association, firm

or enterprise whose businccs consists in wholo or Ta part [a
the making of commerclal rezl estate loans, to dony a lown

or other financial assisvarce to a person applying Therafor
for the purpose of purchasirg, constructing, Improving,
repairing, or maintaining a dwelling, or to descriminate
against him in the fixing of the amount, intarest rate,
duration, or other Jerms or conditions of such loan or other
financlal assisvance, becauze of the race, coler, religion,

or natlenal origin of such person or of any person associstud
with him in conneciion with such [oan or other financial
assisvonce or The purposes of such loan or other financial
assistance, or of the present or prospective owners, lessces,
tenants, or cccupanis of the dwelling or dwollings in reiavion
to which such loan or other fimanclal assistance is To be made
or given: Provided, That nothing contained In this section

" shall impalr vhe scope of eifectiveness of the exception con-

talned in section 803 (b) (42 USCS Sec. 3803 (b))7.



42 U,8.C. Section 2000 {d) "“No person in the Unlted States
shall, on the ground of race, color, or national orlgin, be

axcluded from participation in, be denied *the banofits of,
o be subjected fo discrimiration under any program or
activity recelving Fedaral financial assistance."

12 CFR 528,2 "No membeor institution shall deny a loan or
other sarvice rendared by the wmomber institutlon for the
purpose of purchasing, constructing, improving, repairing,
or maintaining a dwelling, or discriminate In the fixIng of
the amount, lnterest rate, curation, application procedures,
collection or enforcement procaduras, ar other Yarms or
conditions of such loan or ofher servlce because of the raco,
color, religion, or nazticnal origin of

{a) An applicant for any such loan or any other service

rendered by the member institution;

{b) Any person associatec with such applicant in con=
naction with such loan or other service or the
purposas of such lown or other service;

(c) The present or prospective owners, lessees, tenanis,
or occupants of the dwelling or dwellings in
ralation to which such loan or other service Is o
be made or given; oc

{d) The present or prospectlve owners, lessess, tenants,
or occupants of other dwelllngs in the vicinity of
She dwelling or dikellings in relation to which such
ioan or other service is To be made or given."

12 CFR 531.8 (4) "Age, Tncome level, or raclal composition

of neighborhood., Rofusal to lend In a particular area seloly
‘because of the age of the homes or the income {evol in a

nelghborhood may be discriminatory In effect since minority
group persons are more likely 1o purchase used housing and

"to live in low-income nalghborhoods, The racial:composltion

of the neighborhood whare thoe {can [s Yo be made is always
an lmproper undarwriting consideration.”

Plaintiffs brought +his action and allaged they were doing so undor

the provisions of 42 U.,5.C, Secticons 360| et seq and 2000 (d) and |12 CFR

Sactions 528 and 33|, but their allogations fall to state a causa of action

within the provisions of the contrelling statutes, l.e. 42 U.5.C. Sec, 3605 and.
i
i
and 530, which, we submit, add a new legal entlty to the indlviduais io which |

42 U.5.C. Sec. 2000 (d) nor even under the provisions of |2 CFR Sectlons 528

tha statutes afford protection.

Nelther plaintiffs compiaint nor thelr deposed testimony allego [

that they were discriminated against because of their race, color, religion or



“sition of The nalghborhood In which +thoy were seeklIng to purchase a homa, To-

j that the defendents refused thom a mortgage loan becausa of the raclual compo-

national orlgin or of the race, color, rellgion or national orlgin of anyone In-

statuiorially conferrad privity with them. Plaintiffs do complain, howover,

wit: North Avdndaie. The righ+vs accorded under 42 U.S$.C. Sec. 3605 and

42 U.5.C. 2000 {(d) are personal rights which ;fford'profecflon agalnst, and &
remady Yor, discrimination against a persen 566$use of his raca, cblor,
rellgion or national origin or of the race,.color, religion or natvional origia
ot Thosa persons whom the statutes define as be!ng'[n privity with him, No
such a!legations or claims are mado by plaintiffs, Consequently, plainTiffs’

clatm that the mortgage loan was denled Them because of the ractal! composition

of the nelghborhood of the home they were in the process of purchasing, does
not state & cause of action. |

The provisions of 12 CFR Sections 528,2 and 53] .B(4)go so far.bey0561
the lagislative mandate of 42 U.S.C. Soction 3605, by purporting to conier
upon neighborhoods;some heretofore unknown parsana['legal status that antiiics
them to protection from discrimination, that They contradict not only tho in- .

tent but the very provisions of 42 U,5.C. Section 3605 which limlt the pro-

 toction it affords to persona! rights of Individuals and doos .not include
: nelghborhoods, The "interpretation” by these regulations of 42 U.5.C, Soetion

3605 has no basis theroto and Is an atiempt to legisltate new Jaw, Iniorpruva-

tiva raguia?ionﬁ are né? jogally biading on Courts of law and when, us horu,
they presume to usurp the leglslative function, they are of ro effucy, ;
Plainfif*s seek fo have this Court adopf their interpretation of
42 U.5.Cs Sectlon 3605 and lagislato znd engfaff that interpretation ugon
that statute. No court sinco the enactment of Sectlon 3605 has seen fitv Vo
adopt such an Interpretation. : \
In O'NEILL v, UNITED STATES, 281 F Supp. 359 (N.D. Ohio 1958)

aff'd. 410 F2d 888 (&%h Cir., 1969) our Circuit Court of Appeals holds thaw,



to the extent they are "inconsistent with tha statute and constitute an afiompv

1o leg[élafe,“"in?erprefivs regulations are entitled To no weight and aro

inval1av,

i © CONTINENTAL ClL COMPANY v. SURNS, 317 F. Supp 194 at 200 (D.C,

3 Balaware, 1970) holds:

i "inile it is true that an asministrative Interprotation

ﬂ is usually held valid 'unlcss it is plalnly erronoous
ﬁ or Inconsistent with the roguiaiion', and that 'wicae
v . latitude Is givon vhe agency ia the interpretation of

E ¥ # * rggulatiosas!, . , . an iaterpretative rulo is

Y not blinding upon courts. in American President Lines,
i Ltd. v, Foderal Maritime Comalssion, 114 U.S. App. D.C.
il 418, 316 F2dé 419 (D.C.Cir., [963) then Circuit Judge
Burger dealt with an intorpretation of Section 46 of
the Shilpping Act. He stated,

i Whataver practical or psychological effect this

N rule may hava on the conduct of petitioners, - and we

i do not goubt thot it may heve some pragmatlc consequences
! ~ its legal effect Is esseniially that of an oplinion of

] the Jegal stuf{. Neivher the attected parties nor the

: courts are bound by it unless they elect to adopt It as

f 8 corract injerprotation of the statute. 316 F2d ot 422"
n (Underscoring ours)
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i © touls A, Glnocchlo
h Attorney for Defendants

E! CERTIF (CATE. OF SERVICE

|

h The underslgned cartifles That on thls 2nd day of May, 1975,

1 sarved the foregolng Motion for Summary Judgmont In Favor of Defendonvs end

1 Memorsndum In Support Thereof by ordinury United States mall addressed Vo the

offices of counsel for pieintitfs, to-wit: Martin E. Sltoana, Esqg., 1425 H,

1831 Carew Toser, Clncinnati, Ohio 45202,

i
E ' B Lowis A. Ginocchio
]

Attorney for Defendanis

it Strest, N.W., Ste. 410, Washingfon,_D.C. 20005, and Donald F. Colegirove, fog.,



