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INTRODUCTION AND SUMMARY

This case is, in the‘ end, about individual people — poor people charged with crimes by the
state of Mississippt, each one of whom deserves a competent lawyer who will represent his or
her interests in the adversarial system in order to arrive at a just outcome. But achieving
individual just outcomes demands attention to a systemic question — is the system of indigent
defense providing a constitutionally adequate defense to each client? This is a difficult question,
but not one for which there is no guidance. Nationally recognized standards and guidelines were
developed so that a system that meets these standards comes as close as possible to guaranteeing
that each defendant wiil be provided with an adequate defense. However, the question raised by
this case is slightly different and is an easier one to answer: how can we tell if the system of
indigent defense in Quitman County is 1of providing a constitutionally adequate defense to
clients? Here, too, national standards are essential. A system of indigent defense, like the one n
place in Quitman County, that utterly fails to measure up to national standards and principles is
in fact delivering a constitutionally inadequate defense to some accused persons. Mississippi has
fatled to ensure that the system of indigent defense in Quitman County is equipped to provide
each defendant with the tools of an adequate defense. As such, Mississippi has failed to meet its
constitutional obligation to provide counsel to the indigent accused, and this Court must step in
to protect the rights of the individuals whose lives and liberties are at stake.

I. THE STATE OF MISSISSIPPTI HAS A DUTY TO PROVIDE THE INDIGENT
ACCUSED WITH THE TOOLS OF AN ADEQUATE DEFENSE.

The Mississippi Constitution, Article 3, § 26, has been interpreted to create a duty on the
part of the state to provide effective assistance of counsel to indigent defendants. State v.
Quitnman County, 807 So. 2d 401, 407 (Miss. 2001), reh'g denied (2002). The Mississippi

Supreme Court has recognized that this means that indigent detendants must be provided with



the tools of an adequate defense. Harrison v. State, 635 So. 2d 894, 901 (Miss. 1994) (citing Ake
v. Oklahoma, 470 U.S. 68, 77 (1985)). The Court has also noted that the “tools” that are
necessary to construct an adequate defense vary depending on the facts and circumstances of
each case. Harrison, 635 So. 2d at 901 {citing Oregon v. Acosta, 597 P.2d 1282, 1284 (Or.
1979)).

The trial court found that Quitman County has not demonstrated ineffective assistance of
counsel in individual cases. Trial Ct. Op. at § 72. Quitman County, however, has raised a
systemic challenge to the current system for delivery of indigent defense services, a challenge
that raises qualitatively different questions and demands a different type of analysis than an
individual ineffective assistance of counsel claim. As it is impossible to determine in advance
what tools will be necessary in a specific case, fundamental fairness and the Constitution demand
that the system of indigent defense stands ready to provide the accused individual with the
materials needed to put forth a defense tailored to the facts and circumstances of his case. The
Mississtppi Supreme Court, quoting the United States Supreme Court, acknowledged:

We recognized long ago that mere access to the courthouse doors does not by

itself assure a proper functioning of the adversary process, and that a criminal trial

ts tundamentally unfair it the State proceeds against an indigent defendant without

making certain that he has access to the raw materials integral to the building of

an effective defense.

Harrison, 635 So. 2d at 901 (quoting Ake, 470 U.S. at 77). Therefore, in the context of Quitman

County’s systemic challenge, this Court must examine the system as a whole, including its

structure and funding, and determine whether the system is equipped to consistently provide

indigent defendants with the tools necessary to an adequate defense.

11. NATIONAL STANDARDS ARE ESSENTIAL IN ADDRESSING QUITMAN
COUNTY'S SYSTEMIC CHALLENGE, AS THEY ARE DESIGNED TO

ENSURE THAT A SYSTEM IS EQUIPPED TO PROVIDE THE TOOLS OF AN
ADEQUATE DEFENSE.,

J



National standards are integral to a determination of whether a system of indigent defense
provides the tools of an adequate defense. The Final Report of the National Symposium on
Indigent Defense in 2000, convened by the U.S. Department of Justice, highlighted the vital role
that national standards play: “The constitutional right to effective representation joins with the
suarantee of equal justice to compel the nationwide implementation of indigent defense
standards.” Office of Justice Programs, U S. Department of Justice, Redefining Leadership _for
Equal Justice: Final Report of National Symposium on Indigent Defense 2000, at 14, available
at: http://www ojp.usdoj.gov/indigentdefense/symposium.pdf. Standards and guidelines for
indigent defense systems were developed by the National Legal Aid & Defender Association
(“NLADA™), the American Bar Association (*ABA”), and other nationally recognized
organizations as a way of ensuring that all indigent defendants are provided with a
constitutionally adequate defense. Although the concept of using standards to address quality
congerns is not unique to the field of indigent defense, it is particularly important where the
quality of services provided is directly related to a constitutional obligation on the part of the
state.

In a systemic challenge like the one raised by Quitman County, national standards are
essential for gauging whether the system is equipped to provide each indigent client with the raw
materials of an effective defense. As the trial court recognized, “The question is not...whether in
isolated cases the public defenders were ineffective. Rather, the question is whether Mississippi’s
county-based system is a constitutionally adequate system of indigent defense.” Trial Ct. Op. at
1 84. Keeping this distinction in mind, NLADA does not here put forth the standards-based
argument that has been raised by individuals in the context of ineffective assistance of counsel
claims — that an indigent defense system that fails to measure up to national standards means that

individuat convictions must be overturned on appeal See, e.g. State v. Salazar, 844 P.2d 566,
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581-582 (Ariz. 1992); Ford v. State, 784 P.2d 951, 953 (Nev. 1989). Rather, NLADA urges this
Court to consider the relevant national standards in its determination of whether the Mississippi
system as a whole is constitutionally defective.

A. NLADA Standards

For over twenty-five years, NLADA has played a key role in developing standards for
systems of indigent defense. In 1976, the National Study Commission on Defense Services, a
group convened by NLADA, published Guidelines for Legal Defense Systems in the United
States (“NSC Guidelines™) after two years ot consultation and study. NSC Guidelines detail how
a system of indigent defense should be structured and managed to best provide services to
indigent clients: NLADA continues to play a leadership role in both the development of naticnal
standards for public defense systems' and processes for evaluating jurisdictions’ compliance
with the constitutional right to counsel.

Of particular relevance in this case is NLADAs experience in developing guidelines to
address the concerns that arise in jurisdictions that provide counsel to indigent defendants
through contracts with private attorneys. NLADA, Guidelines for Negotiating and Awarding

Governmental Contracts for Criminal Defense Services (1984). (“Contracting Guidelines™). The

" Guidelines for Legal Defense Systems in the United States (National Study Comimission (“NSC”) on
Defense Services, U.S. Department of Justice, 1976); The Ten Principles of a Public Defense Delivery
System (adopted by the ABA, 2002); Standards for the Appointment and Performance of Counsel in
Death Penalty Cases (NLADA, 1988. ABA, 1989), Defender Training and Development Standards
(NLADA, 1997); Performance Guidelines for Criminal Defense Represcntation (NLADA, 1995);
Guidelines for Negotiating and Awarding Contracts for Criminal Defense Services (NLADA, 1984,
ABA, 1983); Standards for the Administration of Assigned Counsel Systems (NLADA, 1989),; Standards
and Evaluation Design for Appellate Detender Offices (NLADA, 1980); Evaluation Design for Public
Defender Offices (NLADA, 1977); and Indigent Defense Caseloads and Common Sense: An Update
{(NLADA, 1994). All standards are available at:
http:/Awvww.nlada.org/Defender/Defender_Standards/Defender_Standards_Home. Such standards were
gathered into the first-ever National Compendium of Standards for Indigent Defense Systems by the U.S.
Department of Justice, with NLADA assistance, in 2000, Available at

http://www ojp usdoj.gov/indigentdefense/compendiuny.



Contracting Guidelines are “designed to provide assurance that minimum constitutional
requirements are met when local governments choose to serve poor clients through a contract
defense system.” [d.

A number of courts throughout the country have looked to national sténdards in assessing
effectiveness of counsel and determining the meaning of statutes implementing the constitutional
guarantee of right to counsel. Far/ v. Tulsa County Dist. Court, 606 P.2d 545, 547 n.7 (Okla.
1979). Commomeealth v. Brown, 476 A 2d 381, 386 (Pa. Super. Ct. 1984); State v. Smith, 140
Ariz. 681 P.2d 1374, 1379-1382 (Ariz. 1984). For example, in interpreting a statute providing
for public defender salaries that are “‘commensurate’” with that of prosecutors, the Supreme Court
of Oktahoma noted that its construction of the statute harmonized with American Bar
Association, NLADA, and other national standards. Lar/, 606 P.2d at 547, n.7. The Superior
Court of Pennsylvania has cited to NLADA and other standards in considering a detendant’s
challenge to a finding ot ineligibility for a public defender. Brown, 476 A 2d at 380.
Furthermore, in State v. Smitl, the Arizona Supreme Court undertook an analysis of one county’s
contract defense system, and compared it to NLADA’s Contracting Guidelines and relevant
ABA standards. 681 P.2d at 1379-1382. The court found that the county’s system did not
conform to standards, and that as a result, indigent defendants were not being provided with
adequate assistance of counsel. The Court established a rebuttable presumption of inadequate

representation.” /d.

* “We do not believe the Mohave County system is in conformance with these standards and guidelines
for four reasons:

I. The system does not take into account the time that the attorney is expected to spend in representing his
share of indigent defendants.

2. The system docs not provide for support costs for the attorney, such as investigators. paralegals, and
law clerks.

3. The svstem fails to take into account the competency of the attorney. An attorney, cspecially one
newly-admitted to the bar, for example, could bid low in order to obtain a contract, but would not be able
to adequately represent all of the clients assigned according to the standard of Watson, supra.

4. The system does not take mto account the complexity of each case.

g



The United States Supreme Court has also recognized, most recently in Wiggins v. Smith,
that national standards are “well-defined norms” that should serve as guideposts for assessing
ineffective assistance of counsel claims. 539 U.S. 510, 524 (2003) (“Counsel’s conduct similarly
fell short of the standards for capital defense work articulated by the American Bar Association
(ABA) -- standards to which we long have referred as ‘guides to determining what is
reasonable.””) Moreover, in addressing a wide assortment of individual and systemic challenges
to services provided to indigent defendants, Courts have found it useful and appropriate to
consult national standards in grappling with the difficulties of ensuring that an accused
individual is provided with a fair and adequate defense. Sce also Whiting v. Burt, 266 F. Supp. 2d
640, 645-646 (D. Mich. 2003); Mojica v. Reno, 970 F. Supp. 130, 177 (ED.N.Y. 1997); U.S. ex
rel. Green v. Washington, 917 F. Supp. 1238, 1250, 1251 (D. 1ll. 1996); N.Y. County Lawers”
Ass'nv. State, 763 NY.S.2d 397, 407 (N.Y. Sup. Ct. 2003).

B. ABA’s Ten Principles of a Public Defense Delivery System

The ABA has also been active in developing guidelines and standards for criminal
defense representation in general, and for public defense systems specifically. Most recently, the
ABA has adopted The Ten Priviciples of a Public Defense Delivery System (“Ten Principles”),
(2002} in an ettort to distill ABA, NLADA, and other national standards into the most essential

elements of an indigent defense delivery system.” The Ten Principles “constitute the fundamental
g y sy p

We belicve that the system for obtaining indigent defense counsel in Mohave County militates against
adequate assistance of counsel for indigent defendants. Even though in the instant case we do not find
inadequate representation, so long as the County of Mohave fails to take into account the items listed
above, there will be an inference that the adequacy of representation 1s adversely affected by the system.”™
State v. Smith, 631 P.2d 1374, 1381 (Ariz. 1984).

* The full text of the Ten Principles arc attached hereto as Appendix A. The Ten Principles are based on a
paper entitled 7/ic Ten Commandments of Public Defense Delivery Svstems. which was written by James
R. Neuhard, Director of the Michigan Sate Appcllate Defender Office, and Scott Wallace, tormer Director
of Defender Legal Services for NLADA. The paper was published as an introduction to Compendinm of
Standards for Indigent Defense Systems: A Resource Guide for Practitioners and Policymakers (Office of
Justice Programs/Burcau of Justice Assistance, U.S. Department of Justice. 2001).
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criteria to be met for a public defense delivery system to deliver effective and efficient, high
quality, ethical, conflict-free representation to accused persons who cannot afford to hire an
attorney.” Report to the House of Delegates, Introduction (2002), at http://www abanet.org/
legalservices/downloads/sclaid/10principles.pdf. As a distillation of nationally recognized
standards into their most fundamental and crucial elements, the ABA’s Ten Principles are
particularly useful as benchmarks for measuring the success or failure of systems of public
defense. NLADA regards the Ten Principles as the absolutely essential characteristics that a
system must possess in order to safeguard the rights of the indigent accused.

Since the ABA adopted the Ten Principles in 2002, states that are in the process of
reforming their indigent defense systems are increasingly looking to the Ten Principles for
guidance. In 2002, the Georgia Supreme Court Commission on Indigent Defense issued a report
calling for state-sponsored indigent defense and establishment of basic standards, in which it
embraced the ABA’s Ten Principles. Georgia enacfed legislation in May 2003 incorporating
most of the Commission’s recommendations. The Ten Principles’ Role in State Reforin Lfforts,
at http:/~wwwy abanet.org/legalservices/downloads/sclaid/indigentdefense/10principles-

statereform.pdf. The Ten Principles have also been adopted by the Michigan State Bar, /d., and

have been instrumental in assessing and working towards improvement of indigent defense
systems in Louisiana and Virginia. See Appendices B and C.

M. QUITMAN COUNTY’S SYSTEM OF INDIGENT DEFENSE WHOLLY FAILS
TO MEASURE UP TO NATIONAL STANDARDS AND PRINCIPLES.

The system of indigent defense in Quitman county does not measure up to national
standards. Not only does it fail to meet the detailed guidelines established by NLADA and the
ABA, but Quitman County’s public defense system violates the basic institutional safeguards, as

reflected in the Ten Principles, that enable a system of public defense to consistently provide the



tools of an adequate defense in each case. The most egregious and systematic failures are
discussed in more detail below.*

A. Independence

The legitimacy and fairness of the adversarial system depends crucially upon the
independence of each of the parties. According to ABA Principle One, “The public defense
function, including the selection, funding, and payment of defense counsel, is independent. The
public defense function should be independent from political influence and subject to judicial
supervision only in the same manner and to the same extent as retained counsel.”

In Quitman County, however, the public defenders are far from independent. They are
appointed by the senior circuit judge, and can be terminated by him as well. Trial Ct. Op. at § 9,
12. Such an arrangement is simply unacceptable in an adversarial system — as the National Study
Commission on Defense Services concluded in 1976, “The mediator between two adversaries
cannot be permitted to make policy for one of the adversaries.” NSC Report at 220 (citing
National Advisory Commission on Criminal Justice Standards and Goals (1973), commentary to
Standard 13.9.).

Neither is the public defense function independent from faw enforcement, as sheriff’s
deputies otten help the public defenders locate witnesses for their cases. Trial Ct. Op. at  29.
The high rate of arraignment day guilty pleas” is also an indication that Quitman County public
defenders do not undertake an independent investigation of the facts. While the trial judge noted

that the practice of pleading clients out on arraignment day after only a brief meeting is “not an

* Nothing in this brief should be taken to mean that NLADA believes Quitman County or Mississippi is
complying with any of the Ten Principles or NLADA guidelines that are not discussed here. NLADA has
limited its discussion to the violations of principles and standards that arc most apparent in the record,
particularly in the Trial Court’s Opinion, and that go to the heart of Quitman County’s systemic challenge
to the indigent defense structure in Mississippi. For the full text of the ABA’s “The Ten Principles of a
Public Defense Delivery System,” see Appendix A. Appendices B and C provide examples of how the
Ten Principles can be used as a practical guide for assessing a system of indigent defense.

> Approximately one-half of all guilty pleas from 1995-2003 involving indigent defendants were entered
the same day as the arraignment. Trial Ct. Op. at § 31.

8



ideal situation,” Trial Ct. Op. at § 77. it is much less than not ideal. At a minimum, effective
representation requires that counsel interview potential witnesses and make an independent
investigation of the facts and circumstances of each case. Payion v. State, 708 So. 2d 559, 561
(Miss. 1998); State v. Tokman, 564 So. 2d 1339, 1342 (Miss. 1990) (internal quotation marks
and citations omitted). Independent investigation is surely not the hallmark of a system in which
half of all guilty pleas by indigent defendants take place on arraignment day.

Central to the need for independence of the public defense function is the need for it to be
conflict-free. In the context of a contract system like Quitman County’s, “the concern focuses
primarily on flat-fee contracts which pay a single lump sum for a block of cases regardless of
how much work the attorney does, creating a direct financial conflict of interest with the client,
in the sense that work or services beyond the bare minimum eftectively reduces the attorney’s
take-home compensation.” Scott Wallace & David Carroll, The Implementation and hapact of
Indigent Defense Standards 8 (2002). (emphasis added). For this reason, NLADA Contracting
Guidelines prohibit this type of flat-fee arrangement, requiring that the contract compensate
attorneys at a rate reflecting the time and labor required to be spent by the attorney. Contracting

Guidelines I11-10. Equally troubling is the fact that Quitman County public defenders maintain a

private law practice, Trial Ct. Op. § 9. 12, creating a further conflict of interest and a financial
disincentive to spend time on the cases of indigent defendants.’

The record indicates that the system of indigent defense in place in Quitman County is
not independent in any meaningful way. Public defenders are dependent on judges for their jobs.
In too many cases, they undertake no independent investigation of the facts and circumstances.
The flat-fee contract arrangement that is in place builds in financial conflicts of interest between

attorney and client. Without conformity to national standards designed to ensure the

¢ NSC Guideline 2.9 states that “statt attorneys should be full-time emplovecs, prohibited from engaging
in the private practice of law.”



independence of the public defender function, the Quitman County system of indigent defense is
not equipped to deliver appropriate conflict-free representation to the indigent accused.

B. Caseload

The centerpiece of any etfective public defense system is control over the workload of
the attorneys. A system that limits the number and type of cases a defender carries at one time
paves the way for public defenders to be able to give an appropriate amount of time and attention
to each accused individual. ABA Principle Five reflects this most basic of concerns: “Defense
counsel’s workload is controlled to permit the rendering of quality representation,” and provides
that “national caseload standards should in no event be exceeded.”’

In violation of this critical precept, Quitman County public defenders are not subject to
any limitations on the number of accused persons they are permitted to represent. Rather, for a
flat fee, they represent all indigent defendants in Quitman County, and maintain the same
arrangements with other counties as well. Trial Ct. Op. at § 9-11. In addition, Quitman public
defenders handle justice court appointments, are required to handle appeals, and are permitted to
maintain their private law practices. Trial Ct. Op. at §9-11. Quitman County asserts that public
defenders Shackleford and Tisdell handle 164 and 169 felony cases respectively.® PX 48. Both
of these caseloads exceed the maximum allowable cases under the standards, hefore taking inte
consideration the number of cases handled in private practice, in justice court, and in the appeals

phase. RE 18 (Tr. 758). In rejecting Quitman County’s contention that these caseloads are

’ National Advisory Commission Standard 13.12 (National Advisory Comnussion on Crinninal Justice
Standards and Goals, Standards for the Defense, Chapter 13, (1973)) specifies the numerical caseload
limits (maximum vearly caseload: 150 felonics, 400 misdemeanors, 200 juvenile, 200 mental health, or
25 appeals) that have been incorporated into the Ten Principles, as well as into NSC Guidelines and
Contracting Guidelines. (NSC Guideline 5.1; Contracting Guidelines 111-6.) Both NSC and Contracting
Guidclines call for the cstablishment of maximum allowable caseloads. 1d

¥ Even assuming, argucndo, that Quitman County public defenders handle fewer cases than the numerical
limits set forth in the standards. these caseload hmits are designed for public defenders who have the
support of investigators and other staft. Contracting Guidelines HI-8, HI-9. It follows that the Quitman
defenders, who do not have the benefit of these support personnel, can cffectively work on fewer cases
than the maximum number.

10



excessive, the trial court ignored national standards and relied primarily on testimony that “the
defenders did not teel overburdened with their caseload.” Trial Ct. Op. at § 73.

C. Sufficient Time and Confidential Space to Meet with Client

As any lawyer knows, confidential communications about the case are the cornerstone of
an effective and ethical representation. ABA Principle Four captures this crucial element of
effective representation: “Defense counsel is provided sufficient time and a confidential space
within which to meet with the client.... Counsel should have confidential access to the client for
the full exchange of legal, procedural and factual information between counsel and client.”” This
basic principle stands in stark contrast to the reality in Quitman County, where public defenders
otten meet with clients in groups in the courtroom or in the jury room. Trial Ct. Op. at §28. The
trial court did not address the systemic question raised by the finding that tl\ié happens “often” —
whether a system that operates in this manner is complying with the Mississippi Canstitutional
mandate to pravide effective assistance of counsel to every indigent person accused ot a crime.
The answer is that it is not — the Mississippi Supreme Court has recognized that meaningful
discussions regarding the realities of a case are the “cornerstones of effective assistance of
counsel.” Stare v. Tokman, 564 So.2d 1339, 1343 (Miss. 1990) (citing Guines v. Hopper, 575
F.2d 1147, 1150 (5™ Cir. 1978)). Brief, group conversations are not “meaningful” in any sense of
the word.

D. Oversight

ABA Principles One, Two and Ten address the need for supervision and oversight of
those responsible for delivering indigent defense services.'” It is axiomatic that taxpayer-paid

contractors serving as guarantors of the fundamental constitutional right to counsel should be

? See also. NSC Guideline 5.10: NLADA Performance Guidelines for Criminal Defense Representation
2. 1-4.1 (1995).
19 See also NSC Guidelines 2.4, 2.10-2.13, 5.4-5.5; Contracting Guidelines 1I-1. 11-3, I1I-16:

Il




closely overseen by those in a position to ensure the adequacy of their performance and the
integrity of the justice system. Yet in Quitman County and other counties in Mississippi, there is
no significant oversight of public defense services. (Tr. 251, 252, 592 752). Instead, Mississippi
allows county boards of supervisors to organize systems of public defense in the manner they
determine is best, Trial Ct. Op. at § 17, and there is no statewide structure to ensure uniform
quality or constitutionally adequate services. RE 4 (Tr. 591-2).

E. State Funding

The Ten Principles and NLADA Standards call for state funding for every system of
indigent defense. Principle Two (“Since the responsibility to provide defense services rests with
the state, there should be state funding and a statewide structure responsible for ensuring unitorm
quality statewide.”); NSC Guidelines 2.17 (“The primary responsibility for funding of defense
services should be borne at the state level. Each state should provide adequate funding for all
defense services within its jurisdiction regardless of the level of government at whici1 those
services are administered.”) Because a weakened local economy causes increases in
unemployment, worker flight, demands tor other county services, and crime, local tunding tends
to constrict in inverse proportion to the demand for indigent defense services, producing
instability in funding and wide fluctuations in the quality of indigent defense. State funding is
included as one of the Ten Principles not because it is a goal in itself, but because of the
necessity of a stable, broad-based funding source to the provision of constitutionally adequate
indigent defense services. A system like Quitman County’s, that is subject to the vagaries of a
county government’s economy and politics, is not well-equipped to consistently provide the raw
materials of an adequate defense to defendants. Therefore, by failing to provide state funding in
non-capital cases, the state of Mississippi has failed to meet its constitutional burden of

providing counsel for accused persons who cannot afford a lawyer.



IV. A SYSTEM OF INDIGENT DEFENSE THAT SO UTTERLY FAILS TO
MEASURE UP TO NATIONAL STANDARDS CANNOT BE DELIVERING
CONSTITUTIONALLY ADEQUATE SERVICES TO ALL INDIGENT
DEFENDANTS.

The failure on the part of Quitman County public defenders to comply with national
standards in one particular area might not seem that significant. What is significant is that the
public defense system in Quitman County fails across the board to safeguard the most
fundamental protections necessary for the equitable administration of justice. Mississippi has
neglected to ensure that public defender systems in the counties are able to operate
independently, that workloads are controlled, that there is appropriate oversight, and that
defendants are allowed confidential access to an attorney who will investigate the facts of each
case. The flaws apparent in the Quitman County system are not unique; rather, they are the result
of the fundamental problems inherent in a part-time, county-based system that lacks state
funding and supervision. In essence, the state of Mississippi has failed to establish or fund a
system of indigent defense that is equipped to provide all defendants with the tools of an
adequate defense, and has therefore fallen short of its constitutional obligation to provide counsel
to indigent defendants in Quitman County.

The trial court erred in failing to consider or address the testimony and evidence on
national standards and the impact that Mississippi’s failure to live up to these standards has on
Quitman County’s systemic challenge. NLADA and ABA standards and principles were
developed as a means of facilitating the provision of a constitutionally adequate defense to each
indigent accused. A system that retlects the essential tenets embodied in the Ten Principles is a

system that minimizes the risk that innocent people will be convicted and that guiity people will

evade prosecution and punishment. National standards and principles should not be considered
aspirational. They should be regarded as an effective way of implementing the constitutional

guarantee of right to counsel.



Itis NLADA’s position, based not on speculation, but on years of developing standards
and researching systems of indigent defense in various states, that a system of indigent defense
that so wholly fails to measure up to recognized standards and principles is in fact delivering
constitutionally inadequate assistance of counsel to some indigent persons accused of
wrongdoing. The state would have the Mississippi Supreme Court sit idly by, knowing that
individual defendants are certain to receive ineffective assistance of counsel under the current
system. We submit that the Supreme Court need not wait for individuals to be deprived of
constitutional rights in order to provide a remedy. Rather, this Court can and should act to ensure
that the indigent defendants prosecuted by the state of Mississippi are provided with the
constitutionally required tools of an adequate defense. 1n so doing, the Court will safeguard not
only the rights of individuals, but the integrity of the justice system of Mississippi.
CONCLUSION

NLADA respecttully requests that the Court grant the relief requested by Quitman
County, with a specific instruction to the legislature to assure that standards are incorporated into
any change in law enacted pursuant to this Court’s opinion

RESPECTFULLY SUBMITTED, this the 75— dav of July, 2004,

NATIONAL LEGAL AID & DEFENDER ASSOCIATION

:f\o%

Julie Epps

MS Bar # 5234
504 E. Peace Street
Canton, MS 39406
601.407.1410
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Excerpt taken from:
NLADA, /n Defense of Public Access to Justice: An Assessment of Trial-Level Indigent Defense

Services in Louisiana 40 Years after Gideon, Executive Summary at iv-v (March 2004),
available at http //www nlada org/Defender/Defender Evaluation/la_eval_summary.pdf.
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VIDC Report Card

The report card is based on the American Bar Association’s Ten_Principles of a Public Defense Delivery System.

1. The public defense function including the selection, funding and payment of defense counsel is
independent.

There are two parts to Virginia's public defense delivery system. 1) Public Defender offices serve about half of Virginia's
population in 21 locations and 2) a court appointed system {using private attorneys) serves the remainder of the state.
Court appointed attorneys depend on local judges to appoint them and approve their fees. The appointment system
compromises independence and gives the appearance that a lawyer’s zealous advocacy on behalf of a client could result in
a private {awyer's removal from the court appointed list. Public defender offices are managed by the Virginia Pubiic
Defender Commussion, an independent state agency within the judicial branch. The commission sets policy for the hiring of
all public defenders, including those involved in capital cases. Grade: D

2. Where the caseload is sufficiently high, the public defense delivery system consists of both a defender
office and the active participation of the private bar.

This principle requires the establishment of a statewide system for ensuring uniform quality. Virginia has no such structure.
In Public Defender jurisdictions there is a full-time administrator, but in court appointed jurisdictions administration is left
up to localities. A full-time statewide ad ministrator covering all indigent defense would improve the system and help
ensure uniform quality. Grade: D

3. Clients are screened for eligibility, and defense counsel is assigned and notified of appointment, as soon as
feasible after client’s arrest, detention, or request for counsel.

In Virginia, the court appoints a lawyer during the defendant’s initial court appearance after arrest, but the client may not
be able to meet with his lawyer until after the hearing. An improved system would allow for appointment of a lawyer and
attorney-client contact before the initial hearing. Grade: B

4. Defense counsel is provided sufficient time and a confidential space within which to meet with the client.
Virginia‘s high caseloads and low fee caps may discourage court-appointed lawyers from spending sufficient time with
clients to prepare their cases. Similarly, in many public defender offices, high caseloads prevent lawyers from spending
sufficient time with clients to prepare cases. In some Virginia jails and courthouses, there is no private place for lawyers to
meet with their clients. Grade: D

5. Defense counsel's workload is controlled to permit the rendering of quality representation.

In 1990, the Virginia Department of Planning and Budget approved statewide caseload standards for Public Defender
offices. Public defender caseloads remain unreasonably high because the Virginia General Assembly has never funded
enough staff to meet those standards. For many court appointed lawyers, caseloads are similarly high, hampering their
ability to provide gquality representation. To improve under this principle, Virginia should implement a statewide plan for
managing caseloads. Grade: D

6. Defense counsel’s ability, training, and experience match the complexity of the case.

The Public Defender within each office is responsible for ensuring that the assistant public defender assigned to the case
has the necessary ability, training and experience. However, because of high caseloads, sometimes attorneys lack
sufficient training and experience for particular cases. Court appointed lawyers are appointed by individual trial judges who
are responsibie for ensuring that they assign lawyers who are qualified to handle the charges. However, often there is no
atternpt to match a case with a qualified lawyer. Grade: C

7. The same attorney continuously represents the client until completion of the case,

Most public defender offices assign a single attorney from intake through disposition. In some offices, special appellate
attorneys take all cases on appeal. Virginia’s Supreme Court requires all court appointed lawyers and public defenders to
represent a defendant through completion of the case. Grade: A
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8. There is parity between defense counsel and the prosecution with respect to resources and defense counsel
is included as an equal partner in the justice system.

There is no parity of resources in Virginia. Virginia's current maximum houriy rate for court appointed counsel ($90/hour)
is subject to the lowest unwaivable salary cap in the country. For example, in a complicated case involving three or more
appearances in a District Court, a court appointed lawyer would receive a maximum of $112 (or 1.25 hours of pay) for
representing the client. Unlike prosecutors, neither Public Defenders nor court appointed lawyers have access to expert
assistance, except by demonstration of need, which is made in open court. Public defender salaries are set by the state to
be comparable to Commonwealth’s Attorneys’ state salaries, but unlike Commonwealth’s Attorneys, there is no flexibility
as to hiring level, no local salary supplements, no Career Defender Program, and no law school loan forgiveness. Grade: F

9, Defense counsel is provided with and required to attend continuing legal education.

Public defender offices provide their lawyers with the minimum general training to meet state-mandated attorney
continuing legal education {CLE) requirements of 12 hours per year, including two hours of ethics. Most training is in
criminal defense. Court appointed lawyers must pay for their continuing legal education and are required oniy to complete
state-mandated general training. There is no requirement for court appointed lawyers to undergo criminal defense training.
Grade: C

10. Defense counsel is supervised and systematically reviewed for quality and efficiency according to
nationally and locally adopted standards.

Public defenders receive yearly performance evaluations based on statewide standards provided by the Public Defender
Commission. Virginia's evaluation criteria do not encompass nationaily recognized standards. Court appointed lawyers are
not required to meet any statewide qualifications or standards, nor is their performance evaluated. Attorneys who wish to
represent defendants in capital cases must meet minimum statewide standards set by the Virginia Public Defender
Commission, the Virginia State Bar, and the Supreme Court of Virginia. Grade: D

Virginia Indigent Defense Coalition, VIDC Report Card, at
http://www.vidcoalition.org/reportcard. html (last visited July 22, 2004).
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