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*xi STATEMENT OF JURI SDI CTI ON

This appeal is taken fromthe United States District Judge's Order granting the no-
tion of the Attorney Ceneral for the State of Al abama and the Conm ssioner of the

Al abama Departnment of Corrections to term nate the Consent Decrees and the Pernmanent
Injunction entered in this case. The plaintiffs filed their Conplaint under 42

U S.C § 1983. The federal district court had jurisdiction over the clains under 28
U S . C § 1343(3) and (4).

On January 27, 1998, the District Judge granted the notion to terminate. (R5-127).
On February 26, 1998, the plaintiff class filed a tinmely notice of appeal. (R5-128).
This Court has jurisdiction over this appeal pursuant to 28 U S.C. § 1291

*1 STATEMENT OF THE | SSUES

1. Did the District Judge err in finding that the Attorney CGeneral had standing to
seek to term nate a consent decree to which neither the State of Al abama nor any
state agency was a party, when the Attorney CGeneral did not even file a notion to
i ntervene?

2. Did the District Judge err in refusing to allow the presentation of evidence in
support of the plaintiffs' contention that the Consent Decree was necessary and nar-
rowy drawn to correct a current or ongoing violation of their federal rights?

3. Did the District Judge err in termnating the Permanent |njunction?

4. Did the District Judge err in holding the term nation provision of the Prison
Litigation Reform Act (“PLRA’) constitutional, and in applying it so as to vacate
t he Consent Decrees agreed upon by the parties and approved by the District Court
for the protection of inmtes at the Jackson County Jail ?

STATEMENT OF THE CASE

1. Proceedings and Disposition in the Court Bel ow
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Thi s case addresses the conditions of confinenent at the Jackson County Jai
(hereinafter “the jail”) in Scottsboro, Al abama. The case was brought by plaintiffs
on behalf of all prisoners who are or will be confined at the jail. They sought to
renmedy the many unconstitutional conditions prevalent in the jail *2 prior to the
lawsuit, including the total |ack of inmate exercise, severely unsanitary condi-
tions, inadequate nedical care and staffing, |ack of access to |legal materials, and
ot her serious problems. (R1-1). In their Conplaint, plaintiffs sued the Al abama De-
partnent of Corrections and its Conmi ssioner, Jackson County, nmenbers of the Jackson
County Conmi ssion, the Jackson County Sheriff, the head jailer, and the Adm nistrat-
or of the Jackson County Department of Health. Id. On April 15, 1992, Jackson
County and the county commissioners filed a crosscl ai magai nst the Al abama Depart -
ment of Corrections and its Conmissioner. (R2-22). The District Court certified the
plaintiff class on July 6, 1994. (R2-34).

On Novenber 7, 1994, the District Court entered an Order approving and adopting a
Consent Decree settling all issues raised in the | awsuit agai nst Jackson County, the
Jackson County Conmi ssioners, the Jackson County Sheriff, and the Chief Jailer of

t he Jackson County Jail. (R5-93). None of the other defendants was a party to the
Novenber 1994 Consent Decree. |d. at 2.

On January 12, 1995, the District Court entered a Permanent |njunction requiring the
Al abama Departnment of Corrections to renove i nmates sentenced to state prison from
the jail in a tinely manner. (R5-96). On March 17, 1995, the District Court entered
an Order approving and adopting a second Consent Decree settling issues raised by
the | awsuit agai nst the Commi ssioner of the Departnent of Corrections, the Depart-
nment of Corrections, the *3 Al abama Departnment of Public Health, and the Adm nis-
trator of the Jackson County Health Departnent. (R5-99).

The Novenber 1994 Consent Decree contained provisions governing conditions and prac-
tices in the existing Jackson County Jail, required the building of a newjail, and
set forth standards to be used in the managenment of the newjail. (R5-93-3-46). The
March 1995 Consent Decree, to which the state agencies were a party, governed the
responsibilities of the state agencies to inspect and report on conditions in the
jail. (R5-99-3-6).

The Consent Decrees and Pernmanent Injunction continued in effect until the Attorney
CGeneral and the Comm ssioner of the Al abanma Department of Corrections filed their
Motion to Terminate on July 2, 1997. (R5-117). This notion was based on the term na-
tion provision of the recently enacted Prison Litigation Reform Act (“PLRA"), 18
US C 8§ 3626(b)(2), a provision that purports to allow defendants to vacate pro-
spective relief in prison and jail conditions litigation. On July 9, 1997, the Di s-
trict Court sua sponte ordered the Attorney CGeneral to amend his petition “to
clearly state whether he noves for relief on behalf of the parties naned in the no-
tion or whether he purports to act on behalf of all the defendants and if he pur-
ports to act on behalf of all of the defendants, state his authority for doing so.”
(R5-118-2). On July 23, the Attorney General responded that a statute authorized him
to appear in the federal courts “in any case in which the state may be interested in
the result,” that he represented the defendants Al abana Department of Corrections
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and *4 Departnment of Public Health, and that he was an “intervenor” under PLRA §
3626(b)(2). (R5-119-1-2). The Attorney General, however, never explained the basis
for his intervention under the PLRA or noved to intervene under Fed. R Cv. P. 24.

The prisoners filed their Opposition to the notion to term nate on August 1, 1997
(R5-120), and challenged the Attorney Ceneral's standing in a Suppl enmental Menor-
andum of Law in COpposition to the Mdtion to Termnate filed on January 12, 1998. On
January 13, 1998, the Jackson County Sheriff and county defendants filed a Petition
for Order to Show Cause Wy the Conmmi ssioner of the Al abama Departnent of Correc-
tions Should Not Be Held in Contenpt for his failure to conply with the Permanent

I njunction requiring pronpt renoval of state inmates fromthe jail. (R5-126).

The District Court held a hearing on the Mdtion to Ternminate and on the Petition for
an Order to Show Cause on January 27, 1998. At that hearing, the court directed
plaintiffs' counsel not to discuss issues of constitutionality or standi ng insofar
as they had already been presented in witten pleadings. (RL7-129-4). The court
stated its viewthat a “fair argunment” could be nade that the Attorney General had
the right to “get in and litigate for” the Jackson County Sheriff and Jackson County
officials. (R17-129-7-8). And when plaintiffs' counsel sought to present evidence in
support of their claimthat the limtation enacted in section 3626(b)(3) applied
here to prevent termination, the court cut himoff:

*5 1 don't think that's necessary. W will enter an order vacating the two consent
decrees and the mandatory [sic] injunction. And M. Johnson, if I amwong, | assure
you the judges on the Eleventh Circuit are not shy about telling ne that |I'm wong
-- at least they never have been in the past and | would not anticipate that they
woul d be in the future.

(R17-129-18-19). The District Court's witten Order granting the Attorney Ceneral's
noti on was entered that sane day, terminating the Novenber 1994 Consent Decree, the
March 1995 Consent Decree, and the Permanent |njunction. (R5-127). This appeal fol-
| ows.

2. Standard of Review

This Court exanm nes questions of statutory interpretation and constitutional |aw de
novo. Hughey v. JMS Devel opnent Corp., 78 F.3d 1523, 1529 (11th Cir. 1996) (citing
Bechtel Constr. Co. v. Secretary of Labor, 50 F.3d 926, 931 (11th Cr. 1995)).

SUMVARY OF THE ARGUVMENT

Neither the Attorney General nor the state agenci es whom he represents had standi ng
under Article Ill to seek the term nation of the Novenber 1994 Consent Decree, to
which they are not a party. The Attorney Ceneral failed to invoke either the inter-
vention provision of the PLRA or Rule 24 of the Federal Rules of Givil Procedure;
even if he had done so, these provisions would have failed to overcone the absence
of injury in fact, causation, and redressability. And despite the specul ation of the
District Court, the Attorney General does not have the authority to assune the |ega
positions of Al abama sheriffs and county officials, especially in a case like this
one where the Attorney General's interests are directly adverse to that of those of-
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ficials.

Regarding all the injunctive orders in this case, the District Court erred in refus-
ing to allowthe plaintiffs to present evidence in support of their contention that
the [imtation on termnation enacted in 8 3626(b)(3) applies in this case. Because
the District Court refused to consider plaintiffs' evidence, this matter shoul d be
remanded for a hearing at which evidence may be presented.

The District Judge further erred in termnating the Permanent |njunction, because it
was necessary to vindicate the prisoners' rights, was narrowy drawn, and was the

| east intrusive nmeans available of vindicating their rights. This is so because the
Per manent | njunction was not the product of an agreenent between any of the parties
nmade to avoid further litigation, but was entered by the District Court “upon due
consideration, being fully informed in the premnises.”

The term nation provision of the PLRA infringes on the separation of powers, under-
nm nes the independence of the judiciary, and inposes precisely the kind of “serious
oppression” of a “particular class of citizens” that Article Il was designed to
prevent.

The Due Process O auses of the United States Constitution prohibit the |egislature
fromreopening judgnents in cases that finally adjudicate the private rights of lit-
igants. In doing so, the PLRA both violates the “vested rights” doctrine and ill eg-
ally extinguishes plaintiffs' contractual rights under the Consent Decrees.

Because it sinply piles burdens and restrictions on prison conditions litigation
general ly, rather than focusing on identifiable abuses, the PLRA al so cannot with-
stand scrutiny under the Equal Protection d ause.

ARGUMENT

I. THE ALABAVA ATTORNEY GENERAL DCES NOT HAVE STANDI NG TO SEEK TERM NATI ON OF THE
NOVEMBER 1994 CONSENT DECREE.

A. The Attorney General Does Not Satisfy the Irreducible Standi ng Requirenents of
Article I11.

Nei t her the Al abama Attorney General nor any of the agencies he represents have
standing to seek the termination of the Novenber 1994 Consent Decree in this case.
The District Court therefore erred in granted the Attorney General's Mtion to Ter-
n nat e.

St andi ng, the m ni mum showi ng that nust be nade before a case can be properly litig-
ated in federal court, is a fundanental requirement of Article Ill of the United
States Constitution. There are three irreducible elements of the standing require-
ment. First, a party nmust show an “injury in fact.” Lujan v. Defenders of WIldlife,
504 U.S. 555, 560 (1992). Second, the injury nmust be “fairly traceable,” casually
connected to the conduct conplained of. Id. at 560. Finally, it nmust be likely that
the injury will be redressed by a favorable decision. 1d. at 561. “The party invok-
ing federal jurisdiction bears the burden of *8 establishing each of these ele-
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ments.” 1d.; see also Steel Co. v. Citizens for a Better Environment, 523 U S. 83,
_, 118 s. . 1003, 1016-17 (1998); Valley Forge Christian College v. Anericans
United for Separation of Church and State, 454 U. S. 464, 472 (1982).

In Lujan, the Secretary of the Interior promulgated a regulation providing for the
protecti on of endangered species. 504 U S. at 558. Wen the Secretary |later decided
to narrow the scope of that regul ation, organizations dedicated to wildlife conser-
vation and other environnental groups filed suit. Id. at 559. The Supreme Court
held that these plaintiffs did not satisfy the constitutional requirenment of stand-
ing. They could not show that as a result of the Secretary's actions, they faced an
actual or immnent injury. Id. at 564-67. In addition, they failed to establish
that the District Court could adequately redress the injuries that they did allege.
Id. at 568-71.

In this case, the Attorney General of Al abanma has not and cannot denpnstrate that he
suffers an injury in fact by the continuation of the Novermber 1994 Consent Decree.
He is not a party to this decree, nor is he the proper representative of any of the
entities who are parties. Neither the Attorney General nor the Departnent of Correc-
tions is placed under any duty as a result of this decree. Its provisions regarding
the specifications required of the new jail and the managenent of the old jail im
pose burdens on the sheriff and the county defendants al one.

*9 It is insufficient for the Attorney General to maintain that he has an “interest”
inthis Iitigation generally, or an abstract concern about the bal ance of federal-
state relations. To satisfy Article Ill, a party nust have suffered or will inmn-
ently suffer an injury that is “both real and inmediate, not conjectural or hypo-
thetical.” Gty of Los Angeles v. Lyons, 461 U S. 95, 101-02 (1983). The injury mnust
be personal; a party's “mere interest in a problem no matter how | ong-standing the
interest and no matter how qualified the organization is in evaluating the problem
is not sufficient.” Sierra Club v. Mrton, 405 U S 727, 739 (1972).

Furthernore, whatever injury the Attorney General may assert is not traceable to the
conduct conplained of: in this case, presumably, the continuation of the Consent De-
cree negotiated by the plaintiffs and county defendants and approved by the District
Court. And the Attorney CGeneral has not shown that any injury he suffers is redress-
able by the federal court. The Suprenme Court has made clear that Article Il stand-

i ng does not exist where a the applicant can gain only “psychic satisfaction” or
“vindication of the rule of law as a result of his involvenent in a case. Steel

Co., 118 S. C. at 1018-19. There is certainly no standi ng where the chief object-
ive by the applicant is apparently to foster a “tough-on-crine,” anti-federal-courts
public image.

For these reasons, it was error for the District Court to allow the Attorney Cenera
to pursue termnation of the Novenber 1994 Consent Decr ee.

*10 B. No Federal or State Statute Can Overcone the Attorney General's Lack of Art-
icle Ill Standing.

Al t hough the District Court did not address the issue of standing in its Order on
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termnation, it did so briefly inits remarks at the hearing on January 27, 1998.
One of the Court's two points concerned the possibility of intervention under the
PLRA:

The statute provides that agencies that are responsible for paying for, or taking
care of, providing custody for, all that sort of stuff, have a right to intervene.
The statute provides that parties, any party -- says “any” party -- has a right to
petition to vacate those orders.

(R17-129-8) .

Here the Court appeared to refer to 18 U S.C. § 3626(a)(3)(F) of the PLRA, which
provi des:

Any State or local official or unit of government whose jurisdiction or function in-
cludes the appropriation of funds for the construction, operation, or naintenance of
program facilities, or the prosecution or custody of persons who nay be rel eased
from or not admitted to, a prison as a result of a prisoner rel ease order shal

have standing to oppose the inposition or continuation in effect of such relief and
to seek term nation of such relief, and shall have the right to intervene in any
proceeding relating to such relief.

No ot her provision of the PLRA defines the conditions for intervention.

There are several problens with this theory, however -- not the least of which is
the fact that neither the Attorney General nor his clients have applied to intervene
inthe first place. In response to the District Court's sua sponte inquiry into his
representation capacity (R5-118), the Attorney General did *11 characterize hinself
as “an intervener under Prison Litigation Reform Act 18 U S.C. 8§ 3626(b)(2)”
(R5-119-2). Section 3626(b)(2), however, nerely provides that a “defendant or inter-
vener shall be entitled” to seek term nation of certain fornms of prospective relief;
unli ke 8§ 3626(a)(3)(F), it does not state the circunstances under which intervention
is proper. The Attorney General has never invoked this latter provision. Even worse,
the Attorney Ceneral has never filed a notion to intervene or so much as cited Rule
24 of the Federal Rules of Civil Procedure, which requires a “person desiring to in-
tervene” to serve a notion upon the parties:

The notion shall state the grounds therefor and shall be acconpani ed by a pl eading
setting forth the claimor defense for which intervention is sought. The sanme pro-
cedures shall be followed when a statute of the United States gives a right to in-
tervene.

Fed. R Cv. P. 24(c) (enphasis added). The Attorney CGeneral has not attenpted to

show that he nmeets the requirenents of this rule. Even assuming that the Attorney

CGeneral could have lawfully intervened in this matter, his actual failure to do so
precl udes himfrom seeking term nation of the Novenber 1994 Consent Decr ee.

Second, even if the Attorney Ceneral had managed to invoke § 3626(a)(3)(F) in this
case, by its own terns that statutory provision would not have permitted interven-
tion here. Neither the Attorney General nor his agency clients purport to control
appropriation of funds for maintaining the Jackson County Jail or to nmaintain cus-
tody of inmates housed there; these are duties *12 exercised by Jackson County offi -
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cials and the Jackson County Sheriff. Mreover, the Attorney CGeneral has sought to
term nate the entire Novenber 1994 Consent Decree, a docunent that addresses such

i ssues as environmental conditions, food service, nedical care, religious services,
and security at the jail; his efforts are not linmted to ending any particul ar
“prisoner release order” -- even though that is the sole basis for intervention un-
der § 3626(a)(3)(F).

Third, and perhaps nost inportantly, a statute such as the PLRA cannot provide
standi ng where the Constitution itself does not allow it. *“Congress may, by |egisla-
tion expand standing to the full extent permtted by Article Il1l.” d adstone, Re-
altors v. Village of Bellwod, 441 U S. 91, 100 (1979) (citing Warth v. Seldin, 422
U S. 490, 501 (1975)). However, “in no way may Congress abrogate the Article I
mnima: A plaintiff nust always have suffered ‘a distinct and pal pable injury to
hinself,’” that is likely to be redressed if the requested relief is granted.” 1d.
(citing Sinon v. Eastern Kentucky Welfare Rights Org., 426 U S. 26, 38 (1976)). In
Lujan v. Defenders of Wldlife, despite their failure to satisfy the requirenents
for standing under Article Ill, the plaintiffs argued that they had standing to sue
under the “citizen-suit” provision of the Endangered Species Act, which purported to
all ow any person to challenge the Secretary's actions in federal court. 504 U S at
571-72. The Court enphatically rejected this argunent:

VWhet her the courts were to act on their own, or at the invitation of Congress, in
ignoring the concrete injury *13 requirement described in our cases, they would be
di scarding a principle fundanental to the separate and distinct constitutional role
of the Third Branch -- one of the essential elenents that identifies those “Cases”
and “Controversies” that are the business of the courts rather than of the politica
branches.

Id. at 576. See also Sierra Club v. Mrton, 405 U S. 727, 738 (1972) ( “[Statutory]
broadening [of] the categories of injury that may be alleged in support of standing
is a different matter from abandoni ng the requirenent that the party seeking revi ew
nmust hinself have suffered an injury.”).

Thus, to whatever extent the plain | anguage of the statute applies to Novenber 1994
Consent Decree in this case, the Attorney CGeneral cannot invoke the PLRA as a sub-
stitute for his failure to satisfy the injury, causation, and redressability re-
quirenments of Article Ill standing. And certainly he cannot rely on a state statute,
such as Ala. Code § 36-15-1(2), as grounds for appearing in federal cases where he
does not neet federal constitutional requirements. Cf. (R5-119-1). Because the At-
torney General had no standing, the District Court had no jurisdiction to entertain
his Mdtion to Terminate, and its Order granting the notion nust be vacat ed.

C. The Attorney Ceneral Does Not Represent the Jackson County Sheriff or Jackson
County.

The other point made by the District Court regarding the possibility of intervention
concerned the authority of the Al abanma Attorney Ceneral to represent other parties
inthis litigation. After plaintiffs orally reiterated their challenge to the *14
Attorney General's standing, the court nade the foll owi ng coments:
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Well, the Attorney Ceneral, if | understand the -- first of all, the Attorney Gener-
al certainly represents the Department of Health and the Departnment of Corrections.
There's no question about that.

I think a fair argunent coul d be made that Jackson County -- first of all, the sher-
i ff of Jackson County is a state constitutional officer. He is not an officer of
Jackson County, he is an officer of the state of Alabana. And | think a fair argu-
ment could be nmade that the Attorney General could get in and litigate for the sher-
iff if the Attorney General chose to do that.

And | see those assistant AGs over there nodding in agreenent with me. But | think
that's probably -- you could certainly make a fairly strong argunent that the Attor-
ney Ceneral could take over litigation on behalf of a sheriff, certainly, where his
official duties are concerned.

Jackson County exists only at the sufferance of the state of Al abama. Wt hout the
state of Al abamm, there could be no Jackson County. There could be no Jackson County

Conmi ssion. If the Legislature decided to do it, | suppose they could nmake Jackson

County -- could split it in half and send part over to Madi son and part over to --

guess everything east of the Tennessee River -- to DeKalb County, if they wanted to
do that.

(R17-129-7-8).

Again, the District Court specul ated about what argunents the Attorney General could
have made, what notions he could have filed. In fact, no such tactics were taken. In
response to the District Court's sua sponte Order (R5-118), the Attorney Genera

stated that he is “in charge of all litigation for the state including state agen-
cies ... [including] the Al abama Departnent of Corrections and Departnent of Public
Health ....” (R5-119-1) (citations omtted). Plaintiffs do not dispute this.

However,*15 the Attorney General never once bel ow purported to represent either the
sheriff, the county, or the county comm ssioners. He never asserted his authority to
do so. The assenting nods of his assistants at the January 1998 hearing represent
heretof ore the nobst vigorous statenent of the Attorney General's position on this
matter. “An argunment not made is waived ...."” Continental Technical Serv. v. Rock-
well Intern Corp., 927 F.2d 1198, 1199 (11th Cr. 1991).

Moreover, the District Court was wong to suggest that the Attorney General “could
get in and litigate for the sheriff if the Attorney General chose to do that.” The
Al abanma Constitution provides:

The executive department shall consist of a governor, |ieutenant governor, attor-
ney-general, state auditor, secretary of state, state treasurer, superintendent of
education, conm ssioner of agriculture and industries, and a sheriff for each
county.

Ala. Const. art. V, 8§ 112. The framers of the Al abama constitution thus placed sher-
iffs on par with, not subservient to, the Attorney Ceneral. Mreover, the Al abama
Legi sl ature has conmtted the “legal custody and charge of the jail in his county
and all prisoners conmtted thereto” to the sheriff. Ala. Code 8§ 14-6-1; see al so
id. at 88 11-14-21, 11-16-29, 14-6-4, 14-6-8, 14-6-17, 14-6-19, 14-6-21, 14-6-40,
14-6-94, 14-6-95, 14-6-96, 14-6-97. The legislature has not seen fit to require the
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sheriff, in the exercise of his statutory duties, to defer to the Attorney Ceneral
And if he fails to performthese duties, the sheriff, not the Attorney Ceneral, is
subject to injunctive and *16 nonetary liability under 42 U . S.C. 8§ 1983. Sinmilarly,
every county in Al abama “is a body corporate, with power to sue or be sued in any
court of record.” Ala. Code § 11-1-2. There is no provision or precedent giving the
Al abama Attorney General the authority to assert the legal positions of counties in
court.

The Attorney Ceneral, of course, is hinself not a party to this lawsuit. Insofar as
he represents the Department of Corrections, however, it is clear that his interests
are directly adverse with those of the Jackson County Sheriff and the county defend-
ants. Indeed, at the very tine the Attorney General was trying to term nate the Con-
sent Decrees and Permanent Injunction in this case, the sheriff and county defend-
ants were seeking a contenpt order against the DOC Commi ssioner, for the DOC s fail -
ure to conply with that Permanent Injunction. (R5-126). Under these circunstances,
the Attorney Ceneral is ethically prohibited fromattenpting to represent the state
agencies, the sheriff, and the county officials at once. See Al abama Rul e of Profes-
sional Conduct 1.7.

In a case very sinmlar to this one, the Attorney Ceneral recently tried to
“withdraw' a pleading filed by the Sheriff of Madi son County, Al abama, who had
stated his opposition to the Attorney General's notion to terninate another jai
conditions consent decree to which no state agency was a party. The Attorney Cenera
titled his notion the “Anended Response of Sheriff Joe W Wisante in Hs Oficia
Capacity as Sheriff of Madison County. " After the real Sheriff \Wisante objected to
this extraordinary*17 notion, the District Court struck it summarily. See Billy Ray
Clark, et al. v. Joe W Patterson, et al., Cvil Action No. CV 78-C-5010-NE, Order
Granting Motion to Strike Docunent Erroneously Entitled “Amended Response of Sheriff
Joe W Wiisante in Hs Oficial Capacity as Sheriff of Mdison County (N.D. Al a.

Nov. 14, 1997). [ FN1] The Attorney Ceneral's position, as envisioned by the District
Court in this case, nerits the sane sort of sunmary treatnent.

FN1. Appended to this brief as Attachment A
I1. THE DI STRI CT COURT ERRED | N DENYI NG PLAI NTI FFS THE OPPORTUNI TY TO PRESENT EVI D-
ENCE | N OPPCsSI TI ON TO THE ATTORNEY GENERAL'S MOTI ON TO TERM NATE

The District Court erred in refusing to hear evidence that the prospective relief in
this case remmins necessary and narrowy drawn to correct a current or ongoing viol -
ation of the plaintiffs' federal rights, and that it is the |least intrusive nmeans of
correcting the violation. The PLRA plainly provides that a notion to term nate
shoul d be denied if such is the case. 18 U S. C. 83626(b)(3). At the hearing on ter-
m nation, counsel for the plaintiffs invoked that statute and sought to elicit the
testinony of the court-appointed nmonitor to show the existence here of the condi-
tions specified by the statute for denying a notion to term nate. (R17-129-16-18).

In refusing to hear any evidence, Judge Nel son stated that his “duty is to cone to
attention, salute, say yes, sir, and go *18 on to the next problem” (R17-129-18).
Q her courts, however, have recogni zed their statutory duty to hear evidence that
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may establish the continuing necessity of an existing injunctive order. In Benjanin
v. Jacobson, 124 F.3d 162 (2d Cr. 1997), rhrg. en banc granted, Dec. 23, 1997, for
exanpl e, the court noted its agreenent

with the position taken by the United States, an intervenor in this action, that the
“‘record is not necessarily limted to the record that existed prior to the filing
of a motion to term nate under section 3626(b). Rather, where the court determ nes
that additional evidence is necessary for it to decide whether to term nate
[federal] relief, the record may include supplenmental information that is presented
to the court.” Gven that the pre-existing record will rarely contain information on
the “current” state of affairs, this construction of section 3626(b)(3) is the nopst
sensi bl e one. Indeed, a contrary interpretation of the term“record” would render
the section a virtual nullity and is, noreover, inconsistent with the approach taken
by ot her courts, which in applying section 3626(b)(3) have allowed the record to be
suppl enented with information on current conditions.

Id. at 179 (citations onmtted). As the court in Benjam n observed, other courts
have recogni zed the propriety of presenting and hearing evidence relating to current
conditions in determning whether to termnate an existing consent decree on the au-
thority of the PLRA. See, e.g., Tyler v. Mirphy, 135 F. 3d 594, 597-98 (8th Cr.
1998) (noting that section 3626(b)(3) “expressly permits the district court to con-
tinue appropriately tailored prospective relief that the court finds necessary to
renedy a current violation of federal rights”; and holding that, on renmand, pro-
ponents of prospective relief nmust be given opportunity to present evidence); Jensen
v. County of Lake, 958 F.Supp. 397, 406-07 (N.D. Ind. 1997) *19 (specifying that at
hearing on termnation, prisoners “wll have an opportunity to show whet her ongoi ng
constitutional violations exist at the Lake County jail”); Carty v. Farrelly, 957

F. Supp. 727, 733-34 (D.V.l. 1997) (declining to term nate consent agreement in |ight
of evidence presented that agreenment was narrowy tailored and extends no farther
than necessary). Cf. Hadix v. Johnson, _ F.3d __ , Nos. 96-1851, 96-1943, 96-1907,
96- 1908, 1998 W. 251069 (6th Cir. My 20, 1998) (review ng, w thout deciding, ques-
tion whether plaintiffs have right to present evidence at hearing on PLRA notion to
term nate).

Fundanental ly, the District Court's refusal to allow the presentati on of evidence
establ i shing the conditions necessary to avoid termnati on was error because,

wi t hout evi dence, there was no way to nmake the showi ng. To show that the Consent De-
cree is necessary to correct a current or ongoing violation of federal right re-

qui res evidence describing the current state of affairs in the jail, as well as

evi dence describing the effectiveness of the court orders in correcting or prevent-
ing the violation. Because the plaintiffs in this case were denied the opportunity
even to present evidence to establish that the injunctive relief in this case could
neet the test established by the PLRA, this Court nust renmand to the District Court
with instructions to hold the evidentiary hearing.

*20 I'1'1. THE DI STRI CT COURT ERRED I N TERM NATI NG THE PERVANENT | NJUNCTI ON

In term nating the Permanent Injunction, the District Court erred not only for the
reasons el sewhere stated in this Brief, but also for reasons particular to that in-
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junctive order. The termination provision of the PLRA provides:

(2) Imredi ate Termi nation of Prospective Relief. -- In any civil action with respect
to prison conditions, a defendant or intervener shall be entitled to the inmediate
term nation of any prospective relief if the relief was approved or granted in the
absence of a finding by the court that the relief is narrowWy drawn, extends no fur-
ther than necessary to correct the violation of the Federal right, and is the |east
i ntrusi ve neans necessary to correct the violation of the Federal right.

18 U. S. C. 83626(b). As subsequent sections of this Brief will discuss, this provi-
sion raises serious constitutional questions. It is a cardinal rule of statutory
construction that courts should interpret congressional enactnents, where possible,
in a manner that avoi ds questions about the enactnent's constitutionality. See John-
son v. Robison, 415 U. S. 361, 366-67 (1974); Ashwander v. Tennessee Vall ey Author-
ity, 297 U S. 288, 347 (1936) (Brandeis, J., concurring)). Because the relief set
out in the Permanent Injunction is based on findings of constitutional violations
and is narrowy tailored to correct those violations, the PLRA did not authorize the
| ower court to termnate the Prelimnary Injunction

The Permanent Injunction entered in this case was not the product of any consent
agreenment between the parties, but was rather produced by the District Court, as it
states, “upon due consideration, the court being fully infornmed in the premses.”
*21 (R5-96-1). The relief contained in the Permanent Injunction is highly specific
and narrowly drawn. It specifies that:

every inmate housed at the Jackson County, Al abama jail, old and new, who has been
sentenced to the custody of the Al abama Departnment of Corrections shall, within (30)
thirty days of the date on which the necessary docunents associated with such in-
mate's convi ction, sentence, and transfer have been conpleted and forwarded to the
Depart nent of Corrections, be transferred in the usual nanner fromthe physical cus-
tody of the Jackson County, Al abama sheriff to the physical custody of the Al abama
Depart nent of Corrections.

(R5-96-1). The Permanent |njunction further contains detailed provisions governing
remedi es and recourses in the event of a violation of the above-quoted provision

It has never been the function of judges to grant broader relief than the | aw al -
lows, or to do so when the |aw does not require relief. Thus, when efforts at set-
tlement fail and the resolution of a dispute is conmtted to the courts, judges
grant only necessary relief, and only relief narrowmy drawn to vindicate the in-
fringed rights. In nmaking these the conditions for averting term nation of relief,
the framers of the PLRA sinply codified settled practice. See Smith v. Arkansas
Dep't of Correction, 103 F.3d 637, 647 (8th Cr. 1996) (“[We are satisfied, and the
parties agree, that the [PLRA] nerely codifies existing | aw and does not change the
standards for determ ning whether to grant an injunction.”); cf. Touissant v. M-
Carthy, 801 F.2d 1080, 1086-87 (9th Cr. 1986) (“Injunctive relief against a state
agency or official must be no broader than necessary to renmedy the constitutiona
violation.”), cert. denied, 481 U S. 1069 (1987); Newman v. Al abama, 683 F.2d 1312,
1319 (5th Cir. 1982) *22 (relief nust be no broader than necessary to renedy the
constitutional violation), cert. denied, 460 U S. 1083 (1983); Ruiz v. Estelle, 679
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F.2d 1115, 1144-46 (5th Cr.) (court must fashion least intrusive remedy that wll
still be effective), anended, 688 F.2d 266 (5th Cir. 1982), cert. denied, 460 U S.
1042 (1983).

At the hearing on January 27, 1998, the plaintiffs advanced the argunent that the
Per manent | njunction could not be term nated because it was issued by the court, and
not through any process of negotiated agreenent between the parties. (RL7-129-4-7).
To answer this argunent, the District Judge proposed to describe the reasoning that
produced the Permanent |njunction

You are mstaken if you think that was a fully litigated matter and that the Court

entered that order after full litigation. As | recall, it was not.

There was a problemw th the county defendants conplying with the limtations on in-
mat e popul ation, and the Court sort of hauled off and did it -- that is, the injunc-
tion -- to try to enforce the -- or allow the defendants, the county defendants, to

comply with what they'd agreed to do with regard to i nmate popul ation at the jail.

(R17-129-5). The lower court's characterization of the Permanent |njunction as being
just sonething the District Judge “haul ed off and did” cannot govern the resol ution
of this termnation proceeding. It is never appropriate for United States District
Judges to “haul off” and grant relief that is not necessary to vindicate a right,
nor narrowWy tailored to its purpose. If that were the case here, the Attorney Gen-
eral and his Department of Corrections clients would certainly have entered sonme ob-
jection to the Pernanent Injunction or to the process that produced it. *23 Yet to
date, the Attorney Ceneral and the Departnent of Corrections have never clained that
t he Permanent | njunction was inproperly entered or otherwise void fromits incep-
tion, and nore than two years passed before, by their Mtion to Term nate, they
sought even on other grounds to end it.

Because the Pernmanent |njunction neets the conditions specified in the PLRA for con-
tinuing injunctive relief, the District Judge erred in granting a notion to termn-
ate it.

V. APPLI CATI ON OF THE PLRA'S PROVI SIONS TO TH S CASE WOULD VI OLATE APPELLANTS CON-
STI TUTI ONAL RI GHTS

This Court recently decided several of the issues raised on this appeal. See Dougan
v. Singletary, 129 F.3d 1424 (11th Cr. 1997). Because the inmates represented in
that case did not argue that the statutory provision at issue violated the principle
set forth in United States v. Klein, 80 U S. (13 Wall.) 128 (1872), the Court de-
clined to address that question. See Dougan, 129 F.3d at 1426 n.10. The plaintiffs
in this case raised that argunment at the District Court, and now raise it again be-
fore this Court. See Section IV-A-1, infra

Wth regard to the issues that were addressed in Dougan, plaintiffs recognize that
the determinations made there are binding at the present |evel of appeal. In the in-
terest of preserving their arguments for further review, however, plaintiffs briefly
present their argunents regarding these i ssues herein. Moreover, the Nnth Grcuit
Court of Appeals and the United *24 States District Court for the District of New
Jersey have recently held the term nation provision of the PLRA unconstitutional
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See Taylor v. United States, No. 97-16069, 97-16071, 1998 W. 214578 (9th Cir., My
4, 1998); Denike v. Fauver, Cv. 83-2737 (DRD), 1998 W. 223647 (D.N.J., My 4,
1998). The occurrence of a split anpbng the circuits on the constitutionality of the
PLRA's term nation provision attests to the continuing uncertainty about the valid-
ity of that provision.

A. THE PLRA'S PROVI SI ON FOR TERM NATI ON OF FI NAL JUDGVENTS ENTERED BY CONSENT VI CL-
ATES ARTICLE Il AND THE PRI NCI PLE OF SEPARATI ON OF POVERS.

Article I'll, 8 1 of the Constitution provides: “The judicial Power of the United
States shall be vested in one suprene Court, and in such inferior Courts as the Con-
gress may fromtine to tine ordain and establish.” This explicit allocation of power
“serves both to protect ‘the role of the i ndependent judiciary within the constitu-
tional schene of tripartite governnent,’” ... and to safeguard litigants' ‘right to
have cl ai ms deci ded before judges who are free from potential dom nation by other
branches of governnent.”’ Commodity Futures Trading Commn v. Schor, 478 U.S. 833,
848 (1986) (citations omtted).

The term nation provision of the PLRA infringes on the separation of powers, under-
nm nes the independence of the judiciary, and inposes precisely the kind of “serious
oppression” of a “particular class of citizens” that Article Il was designed to *25
prevent. For this reason, the Court should hold that provision unconstitutional

1. Congress May Not Prescribe Rules of Decision in Pending Cases.

The PLRA abrogates the judicial rules of decision in prison litigation. It provides
that prospective relief nust be vacated unless the order contains “a finding by the
court that the relief is narrowy drawn, extends no further than necessary to cor-
rect the violation of the Federal right, and is the |east intrusive neans necessary
to correct the violation of the Federal right.” 18 U S.C. 8§ 3626(b)(2). It thereby
di spl aces both the Board of Educ. of Oklahona City v. Dowell, 498 U S. 237, 247-50
(1991), requirenent of a showi ng of conpliance and unlikelihood of recurrence, and
the rule of Rufo v. Inmates of Suffolk County Jail, 502 U S. 367, 384 (1992), and
Local No. 93 Int'l Ass'n of Fire-fighters v. Ceveland, 478 U. S. 501, 524-25 (1986),
that a consent decree nay be approved and enforced even though it provides greater
relief than would have been won at trial. Such a |egislative mandate viol ates the
principles of separation of powers as enunciated in United States v. Klein, 80 U S.
(13 vall.) 128 (1872).

The Suprene Court held in Klein that Congress may not “prescribe rules of decision”
to the courts in cases pending before themw thout violating the constitutiona
princi ple of separation of powers. Id. at 146. See Gutierrez de Martinez v. La-
magno, 515 U. S. 417, 430 (1995) (citing Klein as holding that “Congress *26 may not
‘prescribe rules of decision to the Judicial Department of the government in cases
pendi ng before it.”"). Yet this is exactly what the PLRA does.

In Klein, Confederates who had been granted Presidential pardons sued for the pro-
ceeds of property confiscated by the governnent during the Civil War. Pursuant to
t he pardon power granted hi munder the Constitution, the President issued a proclam
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ation granting ex-confederates a pardon with restoration of all rights of property.
The Court of Cains had decided, in a prior decision that was affirnmed by the Su-
preme Court, that the pardon had the effect of entitling the clainmant to paynent for
the confiscated property. Thereafter, Congress passed a | aw maki ng such pardons in-
admi ssible in evidence to establish a claimant's entitlenment to the confiscated
property, but making them concl usive evidence that the bearer had aided in the re-
bellion -- a finding that constituted grounds for dismissal of the claim If the
Court of Clains had already ruled in the claimant's favor, the statute deprived the
Supreme Court of appellate jurisdiction and directed dism ssal of the case.

The Court held that this attenpt to “prescribe rules of decision” violated separa-
tion of powers because it prohibited the Court fromgiving “the effect to evidence
which, inits own judgment, such evidence should have,” and directed the Court to
“give it [the evidence] an effect precisely the contrary.” Klein, 80 US. at 147.
It continued:

The Court is required to ascertain the existence of certain facts and thereupon to
declare that its jurisdiction*27 on appeal has ceased, by disnmissing the bill. Wat
is this but to prescribe a rule for the decision of a cause in a particular way?

We nust think that Congress has inadvertently passed the linmit which separates the
| egislative fromthe judicial power.

Congress has al ready provided that the Supreme Court shall have jurisdiction of the
judgrments of the Court of Claims on appeal. Can it prescribe a rule in conformty
with which the court nust deny to itself the jurisdiction thus conferred, because
and only because its decision, in accordance with settled | aw, nust be adverse to

t he government and favorable to the suitor?

Id. at 146-47.

The parallel to Klein is renarkable. There, the Court stated: “The court is required
to ascertain the existence of certain facts and thereupon to declare that its juris-
di ction on appeal has ceased, by dismssing the bill. Wat is this but to prescribe
arule for the decision of a cause in a particular way?” 80 U S. at 144. Here, the
court is required to ascertain the existence of certain facts -- the absence of par-
ticular findings in an order -- and thereupon to declare that the substantive relief
it has ordered or approved through previously valid processes is vacated. Wat is
this but to prescribe a rule of decision of a cause in a particular way?

The Kl ein Court distinguished “prescribing rules of decision,” which Congress cannot
do, froman actual amendnment in the governing |aw, which Congress can do if the |aw
iswithinits powers. For this distinction Klein cited Pennsylvania v. Weeling &
Bel nont Bridge Co., 59 U S. (18 How.) 421 (1855), in which an injunction against an
illegal bridge was deenmed unenforceable *28 after Congress changed the | aw of navig-
ation -- over which it had plenary power -- to nmake the bridge legal. As Klein it-
sel f observed, “No arbitrary rule of decision was prescribed in that case, but the
court was left to apply its ordinary rules to the new circunstances created by the
act.” 80 U.S. at 146. See also Robertson v. Seattle Audubon Soc'y, 503 U. S. 429,
437 (1992) (finding no Klein violation where statute at issue replaced “underlying”
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“l egal standards”); Rufo, 502 U S. at 388 (under Fed. R Civ. P. 60(b), courts can
alter final injunctions when “the statutory or decisional |aw has changed to nake

| egal what the decree was designed to prevent”). By contrast, the PLRA s ternination
provi sion purports to reach cases in which the under-lying law is constitutional in
nature. As the Suprene Court recently held, Congress cannot reach this substantive
law. it does not have “the power to determ ne what constitutes a constitutional vi-
olation.” City of Boerne v. Flores, 117 S.Ct. 2157, 2164 (1997).

Following this reasoning, the Ninth Grcuit in Taylor v. United States, Nos.
97-16069, 97-16071, 1998 W. 214578, slip op. at 8 (9th Gr., My 4, 1998), held that
Congress, in enacting the PLRA, has “prescribed a rule of decision in a discrete
group of Article Ill cases, in violation of United States v. Klein, 80 U S. (13
Wall.) 128 (1871).” In making that determ nation, the court focused on three con-
sequences the PLRA brings on existing consent decrees. First, section 3626(b)(3)
findi ngs cannot be nade on the existing record because pre-PLRA actions that result
*29 ed in consent decrees typically did not require the making of a full factual re-
cord, nor did they produce detailed factual findings. 1d. at 8. Second, conpliance
with a consent decree will mean that there are no “ongoing” violations within the
meani ng of section 3626 (b) (3). Id. at 8. Third, if violations are continuing,
section 3626 (a)(2) would prohibit neani ngful discovery and require the prisoner to
prove the case anew to maintain the old decree in effect. 1d. at 8. See al so Denike
v. Fauver, Cv. 83-2737 (DRD), 1998 W 223647 (D.N.J., My 4, 1998).

In the two-page witten order granting the notion to ternminate, the | ower court nev-
er addresses this or any other of the argunents chall enging the constitutionality of
the term nation provision. Nothing at the hearing itself further discloses the | ower
court's reasoning in rejecting the constitutional argunents. (R17-129).

In injunctive cases, the nature, extent, and duration of equitable renmedies are very
much part of the “rules of decision.” It is the duty of courts not only to say what
the lawis, but also to ensure that the lawis carried out. Thus, in Brown v. Board
of Education, after first finding liability, the Court defined the district courts
tasks as “[f]ull inplenentation of these constitutional principles.” Brown v. Board
of Education Il, 349 U S. 294, 299-300 (1955). District courts have broad equitable
powers to remedy constitutional violations, “for breadth and flexibility are inher-
ent in equitable renedies.” *30 Swann v. Charlotte-Meckl enburg Board of Educ., 402
Us 1, 15 (1971).

Once a decree is entered, its oversight and duration are al so governed by judicial
rules. An injunctive decree can be nodified on a showing of a “significant change in
circunstances” in either fact or law, followed by a show ng that the proposed nodi -
fication is “suitably tailored to the changed circunstance.” Rufo, 502 U S. at 383.
A decree may be vacated on a showing that the enjoined party has substantially com
plied with the decree for a reasonable period of time and that it is “unlikely to
return to its former ways.” Board of Educ. of Oklahoma City v. Dowell, 498 U S. 237,
247-50 (1991).

Consent decrees differ fromother injunctive decrees in that they are formul ated by
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the parties and not by the court. They may, in fact, provide greater relief than a
court could have ordered after a trial. Rufo, 502 U S. at 383, 391; Local No. 93,
Int'l Ass'n of Firefighters v. Oeveland, 478 U S. 501, 524-25 (1986). Once entered,
however, a consent decree is “an agreenment that the parties desire and expect will
be reflected in and be enforceable as a judicial decree that is subject to the rules
general Iy applicable to other judgnents and decrees. ” Rufo, 502 U S at 378
(enphasi s added) .

These judicial rules for the oversight of the court's orders are not subject to a

| egi sl ati ve change such as the term nation provision here, because Congress nmay not
constitutionally require such a particular result in the case. This body of lawis
as *31 central to judicial enforcement of the Constitution as are the courts' inter-
pretation of the Constitution itself. In particular, Dowell's requirement of a reas-
onabl e period of conpliance and a showi ng that the unlawful conduct is “unlikely” to
recur is essential to ensuring that constitutional violations are meaningfully
renedi ed. Thus, while defendants may be able to end this case through pre-existing
principles of equity, they may not do so through 8§ 3626(b)(2).

2. Congress May Not Retroactively Invalidate the Final Judgnents of Article Il
Courts.

In Plaut v. Spendthrift Farm Inc., 514 U S. 211 (1995), the Suprene Court held that
Congress cannot reopen the final judgments of Article Il courts wthout violating
the principle of separation of powers. Yet the cited subsection of the PLRA, 18

U S.C. § 3626(b)(2), purports to reopen all prospective relief in civil actions with
respect to jail conditions. As applied to the final judgnment in this case, this sub-
section is unconstitutional

The Suprenme Court in Plaut held enmphatically that statutes such as this are uncon-
stitutional on separation of powers grounds:

VWhen retroactive legislation requires its own application in a case already fi-
nal ly adjudicated, it does no nmore and no | ess than “reverse a determ nation once
made, in a particular case.” The Federalist.... Qur decisions ... have uniformy
provided fair warning that such an act exceeds the power of Congress....

The issue here is not the validity or even the source of the legal rule that
produced the Article Ill judgments, but rather the inmunity fromlegislative abroga-
tion of those judgnments thenselves....

*32

We think |egislated invalidation of judicial judgnents deserves the sane cat-
egorical treatnment accorded by [INS v.] Chadha to congressional invalidation of ex-
ecutive action...

514 U.S. at 225, 230, 240. The Court noted that one of the evils the Framers of the
Constitution sought to renedy was “interm ngled | egislative and judicial powers,”
which often manifested itself in “judgnments being vacated by legislative acts.” 1d.
at 219. It concluded as foll ows:
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We know of no previous instance in which Congress has enacted retroactive |egisla-
tion requiring an Article Ill court to set aside a final judgnent, and for good
reason. The Constitution's separation of |egislative and judicial powers denies it
the authority do so.

Id. at 240. Therefore, to the extent that it sets aside final judgments such as the
Consent Decree in this case, 8 3626(b)(2) of the PLRA cannot stand under Pl aut.

A final judgnent is one that resolves all |egal issues, except execution, concerning
which the rights of appeal have been exhausted, waived, or have |lapsed. Giffith v.
Kentucky, 479 U. S. 314, 321 n.6 (1987); Plaut v. Spendthrift Farm Inc., 1 F.3d
1487, 1500 (6th Cir. 1993) (Keith, J., concurring), aff'd, 514 U S. 211 (1995). The
Suprenme Court explicitly acknow edged in a jail conditions case that “a consent de-
cree is a final judgnent that nay be reopened only to the extent that equity re-
quires.” Rufo v. Inmates of Suffolk County Jail, 502 U S. 367, 391 (1992); accord

Al berti v. Klevenhagen, 46 F.3d 1347, 1364-65 (5th Cr. 1995) (jail conditions
case); United States v. Athlone Industries, Inc., 746 F.2d 977, 983 n.5 (3d Cr.
1984), and cases *33 cited therein. In other words, a consent decree is “an agree-
nent that the parties desire and expect will be reflected in and be enforceable as a
judicial decree that is subject to the rules generally applicable to other judgnents
and decrees. " Rufo, 502 U S. at 378 (enphasi s added).

The panel in Dougan erred in concluding that consent decrees “are final judgnents,

but not the ‘last word of the judicial department.”’ 129 F.3d at 1426. The Suprene
Court in Plaut nade clear that a judicial decision becones the “last word” precisely
when it achieves “finality”: i.e., the tine for appeal expires. See 514 U S at 227.

These terns are synonynous, in both their plain neaning and as used by the Court.

Cal ling consent decrees “conparatively adaptable” does not alter the separation of
powers anal ysis. Cf. Dougan, 129 F.3d at 1426. It is of course true that an equity
court retains the power to nmodify its injunctive orders, a power that is codified in
Federal Rule of Civil Procedure 60(b). See Rufo, 502 U.S. at 379-81; Alberti, 46
F.3d at 1366. But this power extends to all other kinds of judgments, too, as the
Supreme Court observed in Plaut. The Court explicitly rejected the argunent that a
judgrment’'s vulnerability under Rule 60(b) made it also vulnerable to retroactive |e-
gislation: the rule “does not inpose any |egislative mandate-to-reopen upon the
courts, but nerely reflects and confirns the courts' own inherent and di scretionary
power, ‘firmy established in English practice |ong before the foundation of our Re-
public,’” to set aside a judgnent whose enforcement would *34 work inequity.” 514

U S. at 233-34. (enphasis added). Rule 60(b) itself explicitly states that “[a] nD-
tion under this subdivision (b) does not affect the finality of a judgnment or sus-
pend its operation.”

Thus, while it is certainly true that the statute struck down by the Court in Plaut
and § 3626(b)(2) here are “distinguishable,” Dougan, 129 F.3d at 1426, it is not at
all clear why this distinction should nake a difference. In Plaut, the Suprene Court
enphasi zed that all legislative attenpts to invalidate final judicial judgnents de-
serve “categorical treatnent.” 514 U S. at 240. “Good fences nmake good nei ghbors.”
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Id. The fence between the judicial and |egislative branches nmust be rigorously

mai ntai ned, to protect the integrity of both. It was therefore error for the pane
in Dougan to uphold the constitutionality of 8§ 3626(b)(2). Plaintiffs ask this Court
to reconsi der that decision

For the reasons described above, the Ninth Crcuit, in Taylor v. United States, Nos.
97-16069, 97-16071, 1998 W. 241578 (slip op. at 3) (9th Gr. My 4, 1998), agreed
that, in the PLRA, “Congress, in violation of the Constitution, has reopened the fi-
nal judgments of the federal courts and unconditionally extingui shed past consent
decrees affecting prison conditions.” See al so Deni ke v. Fauver, Cv. 83-2737 (DRD),
1998 W. 223647 (D.N.J. May 4, 1998).

*35 3. Congress May Not Strip the Courts of Their Power and Duty to Enforce Effect-
ive Renedies in Constitutional Cases.

“It is enphatically the province and duty of the judicial departnment to say what the
law is” in the constitutional arena. Marbury v. Madison, 5 U S (1 Cranch) 137, 177
(1803). Included within this “province and duty” is the ability to fashion an ad-
equate renedy for every wong that can be proved in a case over which a court has
jurisdiction. Id. at 163. Thus, even if Congress has authority to legislate in the
area of renmedies for constitutional violations, it nmay not use such authority to ob-
struct the courts' ability to renedy violations of constitutional rights in an ef-
fective manner.

The main substantive renmedial Iimtation of the PLRA provides that the court mnust
find that relief is “narrowWy drawn, extends no further than necessary to correct
the violation of the Federal right, and is the |least intrusive means necessary to
correct the violation of the Federal right.” 8 3626(a)(1). In the guise of procedur-
al requirements, the PLRA is designed to nmake prison and jail conditions litigation
so burdensone that it cannot be pursued effectively. It vacates existing orders that
| ack the precise findings set out in the statute, 8§ 3626(b)(2); prevents the entry
of consent judgnents, effectively requiring each case to go to trial and depriving

i nmates and defendants of the nost effective renedial nmechanism an order resulting
from negoti ati on and agreenent, 8§ 3626(a)(1l), 3626(e)(1l); and requires *36 orders to
be vacated on notion based only on the passage of tine, 8 3626(b)(1), 3626(e)(2).
Such a design will so conpletely undermine the courts' authority to effectuate their
prior orders as to threaten their inherent power to obtain “subm ssion to their |aw
ful mandates” and “the orderly and expeditious disposition of cases.” Chanbers v.
NASCO, Inc., 501 U S 32, 43 (1991)

As the preceding sections discussed, the Suprene Court has repeatedly addressed the
federal courts' renedial power and duties in constitutional cases and has devel oped
a conprehensive set of principles governing the exercise of this Article Il func-
tion, fromthe initial formulation of a renedy to its eventual vacatur. This |aw of
renedies is an integral part of judicial authority to enforce the Constitution. The
PLRA voids this body of |aw and substitutes provisions designed to hanper enforce-
ment of the Constitution. This subversion of effective renedies invades the province
of the judiciary and violates Article I11.
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The PLRA is not a legitimte exerci se of Congress's power under Article Ill, § 1 of
the Constitution. Wile Congress has some power to regulate the jurisdiction and
functions of the federal courts, it cannot abrogate their “core” constitutiona
function: “the inpartial, independent, and final adjudication of disputes.” United
States v. Rojas, 53 F.3d 1212, 1214 (11th Cr.) , cert. denied, 116 S. . 478
(1995). Indeed, with the PLRA Congress is not regulating practice and procedure in
the federal courts; it is regulating the judicial enforcenment of the federal Consti -
tution generally. This is clear fromthe fact that *37 the statute purports to af-
fect even state court actions to enforce the Constitution. See § 3626(a), 3626(d).
That power is not within the scope of any clause in the Constitution

In reviewi ng Congress's recent attenpt to reopen federal court judgnments, the Su-
preme Court observed that no such neasure had ever been passed by Congress, and ad-
ded: “That prolonged reticence would be amazing if such interference were not under-
stood to be constitutionally prescribed.” Plaut v. Spendthrift Farm Inc., 514 U S
at 230. Inmates in detention facilities and prisons are the first constituency in
nore than a century whose unpopularity is so great as to overcone a Congressi ona
majority's scrupl es about judicial independence. This Court should defend its place
in the constitutional order

B. RETROACTI VE APPLI CATI ON OF THE PLRA' S PROVI SI ON FOR TERM NATI ON OF RELI EF WOULD
DENY DUE PROCESS

1. Termnation of the Relief Pursuant to the PLRA Wuld Violate Plaintiffs' Vested
Ri ghts in the Judgnents.

The Due Process O auses of the United States Constitution prohibit the |egislature
fromreopening judgnents in cases that finally adjudicate the private rights of lit-
i gants. Because the Consent Decrees define the rights of the plaintiff class, it my
not be reopened wthout violating the “vested rights” doctrine.

The Suprene Court held that vested rights are protected from subsequent |egislative
interference in McCullough v. Virginia, *38 172 U S. 102, 123-23 (1898). The hol di ng
in McCull ough was | ater explained in Hodges v. Snyder, 261 U S. 600 (1923). Hodges
limted the holding in MCullough to those cases which did not concern the enforce-
ment of a public right. 261 U S. at 603-04. This case concerns the constitutiona
rights of prisoners, which are not and cannot be “public rights.” See, e.g., Gan-
financiera v. Nordberg, 492 U S. 33, 51 n.8, 54-55 (1989). The holding in MCull ough
therefore applies to this case. The defendants ask this Court to vacate the Consent
Decrees pursuant to a law that was passed well after those judgnments vested.
Plaintiffs' due process interest in the final judgnment bars their request.

2. Termination of the Relief Pursuant to the PLRA Whuld Violate Due Process Linita-
tions on the Power of the Federal Governnent to Pass Legislation that Has a Retro-
active Effect on Contracts.

Application of the PLRA's term nation provision would extinguish plaintiffs' con-
tractual rights to relief under the Consent Decrees in this case. Consent or -
ders are contracts as well as judicial acts. They are supported by consideration
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“[1]1n exchange for the saving of costs and elimnation of risk, the *39 parties each
gi ve up sonething they m ght have won had they proceeded with the litigation,”
United States v. Arnmour & Co., 402 U S. 673, 681 (1971); accord Kokkonen v. Guardi an
Life Ins. Co., 511 U. S 375, 381 (1994), and are “to be construed for enforcenent
pur poses basically as a contract ....” United States v. |ITT Continental Baking Co.
420 U. S. 223, 238 (1975). It is the parties' agreenent that gives the court author-
ity to enter the judgnent. Local No. 93, Int'l Ass'n of Firefighters v. C evel and,
478 U.S. at 521-22.

FN2. Al though the federal government is not subject to the contract clause of
the Constitution, Fifth Arendnent due process principles limt the Federa
CGovernment's power to enact legislation that has a retroactive effect on gov-
ernmental or private contracts. J.E. Nowak & R D. Rotunda, Constitutional Law
§ 11.8 at 405 (4th ed. 1991).

Application of the termination provision of the PLRA woul d abrogate a gover nnent al
contract that benefits plaintiffs. Congress's power to rel ease governnment contracts
is controlled by the “sovereign acts” doctrine. Bowen v. Public Agencies Opposed to
Social Sec. Entrapment, 477 U S. 41, 52 (1986); Horowitz v. United States, 267 U. S.
458, 461 (1925). Under this doctrine, contractual arrangenents can be inpaired
“indirectly” with “general |egislation,” but cannot be inpaired by “legislation tar-
geting a class of contracts to which [the governnent] is a party.” Resolution Trust
Corp. v. Federal Sav. & Loan Ins. Corp., 25 F.3d 1493, 1501 (10th G r. 1994). The
application of the PLRA's termnation provision to allow the defendants to repudiate
the obligations they assunmed by contract would result in “targeting a class of con-
tracts to which [the governnent] is a party” in a manner that would rel ease the gov-
ernment fromits obligation on the basis of a hostility to the scope of those oblig-
ations. Id. *40 For this reason, such application cannot survive constitutiona
scrutiny.

Even under the rational basis scrutiny applied to congressional abrogation of
private contracts, the Suprene Court has declared illegitimte a governmental pur-
pose sinply to abrogate a class of existing contractual obligations. See United
States Trust Co. of New York v. New Jersey, 431 U.S. 1, 22 (1977) (“A State could
not ‘adopt as its policy the repudiation of debts or the destruction of contracts or
t he denial of neans to enforce them”’) (quoting Home Bl dg. & Loan Ass'n v. Blais-
dell, 290 U S. 398, 439 (1934)). The same illegitimte purpose underlies the PLRA's
term nation provision. Congressional rhetoric about burdensonme consent decrees was
si nply anot her way of saying that Congress disliked the obligations in question and
wanted to repudi ate and destroy them

Here, by agreeing to the Consent Decrees, plaintiffs sacrificed their entitlenent to
proceed to trial, and the defendants agreed to contracts that included prom ses of
specific renedial action rather than risk a decision by the courts. The result is a
contract creating rights that cannot be taken away w thout violating the Due Process
Cl ause. See Coonbes v. Getz, 285 U S. 434 (1932).

*41 C. THE PLRA' S PROVI SI ON FOR TERM NATI ON OF FI NAL JUDGMENTS ENTERED BY CONSENT
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DENI ES EQUAL PROTECTI ON

In Ronmer v. Evans, 517 U. S. 620 (1996), the Court struck down a Col orado constitu-
tional amendment that prohibited | egislative, executive or judicial action designed
to protect gays and | eshians fromdiscrimnation. Al though |egislative classifica-
tions are generally upheld so long as they bear a rational relation to a legitimte
end, the Court held that the anendnent

fails, indeed defies, even this conventional inquiry. First, the anendnment has the
pecul i ar property of inmposing a broad and undifferentiated disability on a single
naned group, an exceptional and, as we shall explain, invalid formof |egislation
Second, its sheer breadth is so discontinuous with the reasons offered for it that
t he amendnent seens i nexplicable by anything but aninmus towards the class that it
affects; it lacks a rational relationship to legitimte state interests.

Id. at 632 (enphasis added).

The Court conti nued:

Central both to the idea of the rule of |aw and to our own Constitution's guar-
antee of equal protection is the principle that governnent and each of its parts re-
main open on inpartial terms to all who seek its assistance. “‘Equal protection of
the laws is not achieved through indiscrimnate inposition of inequalities.”” ... A
| aw declaring that in general it shall be nore difficult for one group of citizens
than for all others to seek aid fromthe government is itself a denial of equal pro-
tection of the laws in the nost literal sense

Id. at 633 (enphasis added).

*42 The PLRA -- and § 3626(b)(2) in particular -- |5F§%bject to the sane constitu-
tional infirmties analyzed by the Court in Romer. [ ]

FN3. Federal enactnents are subject to equal protection scrutiny by way of the
Fifth Anmendnment, under which the courts have applied exactly the sane anal ysis
as to states under the Equal Protection Cause of the Fourteenth Amendnent.
Wei nberger v. Wesenfeld, 420 U. S. 636, 638 n.2 (1975).

1. The PLRA Broadly Restricts Prisoners' Right to Judicial Redress.

It is inmportant to recognize the dual nature of the PLRA. Several of the statute's
provi sions prescribe technical filing and screening requirenments for prisoner |aw
sui ts. It is clear that these provisions are intended to respond to the prob-
lemof *43 frivolous litigation by pro se prisoners -- not a trivial governnenta
concern. As this Court has held, “[d]eterring frivolous prisoner filings in the fed-
eral courts falls within the realmof Congress's legitimate interests, and the spe-
cific provisions in question are rationally related to the achi evenrent of that in-
terest.” Mtchell v. Farcass, 112 F.3d 1483, 1489 (11th Cr. 1997).

FN4. For exanple, prisoners nust exhaust avail able administrative renedies be-
fore filing lawsuits. § 803(d), subsection (g), anending 42 U. S. C. § 1997e.
They must pay entire filing fees, even if they qualify for in forma pauperis
status. 8§ 803(d), subsection (a), anending 28 U.S.C. 8§ 1915. Their clains nay
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now be dism ssed sua sponte if they fail to state a clai mupon which relief
can be granted. 8§ 803(d), subsection (c), anending 42 U S.C. § 1997e. Defend-
ants may waive the right to file an answer, without admitting liability as a
result. § 803(d), subsection (g). Prisoners who have three |l awsuits disni ssed
in federal court are deened “out” of court forever. § 803(d), anending 28

U S C § 1915.

By contrast, this case involves provisions of the PLRA that serve only the purpose
of gutting judicial enforcement of neritorious substantive clainms. Section 802
(amending 18 U.S.C. § 3626) restricts the availability of injunctive relief to pris-
oners in multiple, curmulative ways. This section linmts settlenents, 88
3626(a) (1) (A), 3626(c); limts duration of relief, 88 3626(b); provides automatic
stays of relief, 8§ 3626(e)(2); limts prelimnary relief, § 3626(a)(2); expands po-
tential intervention by other parties, 8§ 3626(a)(3)(F); and linmts the use, conpens-
ation, and communi cations of special masters, 88 3626(f)(2), 3626(f)(4), 3626(f)(6).
O her sections, |like 8 803(d), which severely limts attorneys' fees that may be won
by prevailing prisoner plaintiffs, inpose additional serious disabilities on prison-
ers. Like the Col orado anendnent, these provisions inpose “a broad and undifferenti -
ated disability on a single naned group” in a manner “inexplicable by anything but
aninmus toward the class it affects.” Romer, 517 U S. at 632. By setting higher and
practically unattainable hurdles for relief, the PLRA does for prisoners in the ju-
di ci al process what the Col orado amendnent did for gays and | esbhians in all govern-
mental process. It saddles *44 prisoners -- unlike any other class of litigants --
with a practical burden of litigation, relitigation, and artificially conpressed
time frames for the conposition of litigation that is unique in our jurisprudence.

2. The PLRA Fails the Rational Basis Test.

The sweepi ng and cunul ative burden of these restrictions on the ability of menbers
of a single, disfavored group to seek enforcenment of their legal rights is “a denia
of equal protection of the laws in the nost literal sense.” Ronmer, 517 U S. at 633.
Their “sheer breadth is so discontinuous with [any] reasons [that could be] offered
for it that the [statute] seens inexplicable by anything but aninus toward the class
that it affects; it lacks a rational relationship to legitimte state interests.”

Id. at 632.

It is hard to see what legitimate governnment interest could possibly underlie the
PLRA's limtations on prisoners' ability to enforce their constitutional rights.
Roner makes clear that the nmere desire to stack the deck agai nst a disfavored group
is not legitimate. That principle is as true for prisoners as for gays and | esbi ans.

The statute is not saved by any “unquestionably legitinmate end of nminimzing prison
operation by judges.” Dougan, 129 F.3d at 1427. This is a problemthat existing |aw
fully addresses, nmaki ng these new provisions superfluous (and undernmining the truth
of the rhetoric that acconpanied the statute's enactnent). If changed factual condi -
tions nake conpliance with a consent *45 order substantially nore onerous, a nodi-
fication of the order nay be granted on the defendants' notion. Rufo, 502 U.S. at
384. That showing is necessary only when an order's term“arguably relates to the
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vi ndi cation of a constitutional right”; “mnor changes in extraneous details ... un-
related to renedying the underlying constitutional violation” require only a
“reasonabl e basis” for nodification. Id. at 383-84 & n.7. Further, a decree may be
vacated entirely upon a showing of “full and satisfactory conpliance” with the
court's decrees for a reasonable period of tinme and that it is “unlikely that the
[defendants] will return to their former ways.” Dowell, 498 U.S. at 247-49. Thus,
escape from “m cromanagenent” -- real or imagined -- is readily available to defend-
ants who neet their responsibilities under the governing court orders.

The statute's approach to consent orders bespeaks a further illegitimte purpose.
Consent orders, by definition, are agreed to by sonmeone with authority to settle un-
der state and local law. The PLRA represents the | egislative overruling of those de-
cisions made by state and | ocal authorities to settle litigation. There is no legit-
imate federal interest in taking sides in such disputes, and there is certainly no
legitimate or rational interest in requiring trials in cases that the litigants are
willing to settle.

Finally, the fact that the terms of § 3626 extend to state courts as well as federa
courts belies any claimthat Congress was concerned with “m cromanagenent” by feder-
al courts or with *46 any ot her aspect of federal court procedure or practice. Con-
gress's purpose in 8§ 3626 was to regul ate the decisions of all courts in cases as-
serting prisoners' constitutional clains. This is not a |legitinmte purpose.

3. Because the PLRA Infringes on a Fundanental Right, It is Subject to, and Fails,
Strict Scrutiny.

Pri soners have a fundanental right to seek redress fromthe courts. That right finds
its basis in due process, see Procunier v. Martinez, 416 U S. 396, 419 (1974); Wl ff
v. MDonnell, 418 U. S. 539, 579 (1974); equal protection, see Pennsylvania v. Fin-
ley, 481 U S. 551, 557 (1987); and the right to petition the government for the re-
dress of grievances, see Turner v. Safley, 482 U S. 78, 84 (1987).

“Because a prisoner ordinarily is divested of the privilege to vote, the right to
file a court action mght be said to be his remaining nost ‘fundamental politica
right, because preservative of all rights.”” MCarthy v. Mdigan, 503 U S. 140, 153
(1992) (quoting Yick W v. Hopkins, 118 U.S. 356, 370 (1886)). By nmking their lit-
igation nore difficult, costly and burdensone than that of other civil rights litig-
ants, the PLRA directly and explicitly targets the fundanental right of prisoners to
make civil rights clainms challenging conditions of confinenent.

VWhen the governmental classification inmpinges on the exercise of a fundanental

right, the courts nust apply strict scrutiny by requiring a showing that the classi-
fication “has been *47 precisely tailored to serve a conpelling governmental in-
terest.” Plyler v. Doe, 457 U. S. 202, 216-17 (1982). No such showi ng is possible
here. The desire to disadvantage a particular group of litigants is not a legitim
ate, nuch less a conpelling, interest. Nor is there a compelling interest based on a
perception that prison litigation has resulted in “micronanagenent” or other abuses.
Even if such concerns were deemed conpelling, 8 802 of the PLRAis not “precisely
tailored”; indeed, it is not tailored at all. It does not narrowWy target particul ar

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



1998 W. 34090084 (C. A 11) Page 29
(Cite as: 1998 W 34090084)

ki nds of abuses in litigation; rather it indiscrimnately vacates all orders that do
not meet formal criteria -- the requirenents of specific findings -- that were not
in effect, and of which the parties and courts had no notice, at the time those or-
ders were entered.

It is instructive to conpare the PLRA's requirenents to the standards articul ated by
t he Suprene Court addressing |argescale, long-terminjunctive litigation. An order
may be nodified on a showing of a significant change of circunstances, in law or in
fact, that nakes conpliance unworkable or substantially nore onerous because of un-
forseen circunstances. Rufo, 502 U S. 367. An order nmay be vacated entirely upon a
showi ng of “full and satisfactory conpliance” with the court's decrees for a reason-
able period of tine and that it is “unlikely that the [defendants] will return to
their former ways.” Dowell, 498 U S. at 247-49. |In addition, the relevant statute
provi des for appellate review of all decisions “granting, continuing, nodifying, re-
fusing or dissolving injunctions, or refusing to dissolve or nodify *48 injunctions,
except where a direct review may be had in the Supreme Court.” 28 U S.C. 8§
1292(a)(1).

The case-by-case, fact-based inquiry prescribed by Rufo and Dowell, conbined with
the ready availability of appellate review, is a narrowmy tailored neans of serving
the interest in keeping the federal courts' injunctive oversight of prisons and
jails within appropriate bounds. It contrasts sharply with the shotgun approach of
the PLRA, which, as set forth above, sinmply piles burdens and restrictions on prison
conditions litigation generally, rather than focusing on identifiable abuses. The
statute therefore cannot withstand scrutiny under the Equal Protection d ause.

CONCLUSI ON

In term nating the Consent Decrees and Pernmanent Injunction, the District Court
erred inits interpretation and application of the PLRA. Plaintiffs ask this Court
to reverse the decision of the District Judge and remand for the reentry of the Con-
sent Decrees and Permanent Injunction granting injunctive relief to the plaintiffs.

IN THE UNI TED STATES DI STRI CT COURT FOR THE NORTHERN DI STRI CT OF ALABAMA NORTHEAST-

ERN DI VI SI ON
BI LLY RAY CLARK, et )
al .,
)
Plaintiffs, )
)
VS. ) CIVIL ACTION NO. cVv
78- C-5010- NE
)
JOE W PATTERSQN, et )
al .,
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)
Def endant s. )

MOTI ON TO STRI KE DOCUMENT ERRONECUSLY ENTI TLED “ AVENDED RESPONSE OF SHERI FF JCE W
VWH SANTE IN H'S OFFI CI AL CAPACI TY AS SHERI FF OF MADI SON COUNTY”

COVES NOW Joe W Whisante, in his official capacity as Sheriff of Mdison County,

Al abama (hereinafter referred to as “Sheriff Wisante”), and noves this Honorabl e
Court to strike the docurment heretofore filed in this case, erroneously entitled

“ AVENDED RESPONSE OF SHERI FF JOE W WH SANTE IN H' S OFFI Cl AL CAPACI TY AS SHERI FF OF
MADI SON COUNTY, " and for grounds of said notion, says:

1. Sheriff Whisante is the holder of an elected state office created by the Consti -
tution of Al abama and is a nenber of the Executive Departnment of the State of

Al abanma. See Al abama Constitution of 1901, Article V, Section 112, as anended by
Anendnent No. 284, and Parker v. Amerson, 519 So.2d 442 (Ala. 1987). Section 112 of
t he Al abana Constitution provides as foll ows:

“Sec. 112. Composition; officers enumnerated.

The executive department shall consist of a governor, |ieutenant governor, attor-
ney-general, state auditor, secretary of state, state treasurer, superintendent of
education, conm ssioner of agriculture and industries, and a sheriff for each
county.”

The framers of the Al abama Constitution placed the Sheriff on a par with the Attor-
ney Ceneral, not above the Attorney General but not subservient to the Attorney Gen-
eral

The Al abama Legi sl ature has placed upon the Sheriff, in his official capacity, the
| egal custody and charge of the jail in his county. See Code of Al abama, § 14-6-1
whi ch provides as foll ows:

“8 14-6-1. Legal custody and charge of jails and prisoners; appointment of jailer

The sheriff has the | egal custody and charge of the jail in his county and all pris-
oners committed thereto, except in cases otherw se provided by [aw, and may appoi nt
a jailer for whose acts he is civilly responsible.”

The Al abama Legi sl ature has not seen fit to require the Sheriff, in the exercise of
this statutory duty, to defer to the Attorney General

2. The Attorney Ceneral, in his extraordi nary “Amended Response of Sheriff Joe W
Wi sante In His Oficial Capacity as Sheriff of Madi son County” argues that Code of
Al abama, § 36-15-21, enmpowers himto dictate to Sheriff Whisante the position which
Sheriff Wiisante will take in this litigation. Section 36-15-21 provides as follows:
“All litigation concerning the interest of the state, or any departnment of the
state, shall be under the direction and control of the Attorney General. The enpl oy-
nment of an assistant attorney general, other than an assistant attorney general em
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ployed in the office of the Attorney General, for the purpose of representing the
state or any department thereof shall be by the Attorney CGeneral with the approval
of the Governor, but nothing in this section shall prevent the Governor from enpl oy-
i ng personal counsel, whose conpensation shall be payable out of the CGovernor's Con-
tingent Fund.”

Section 36-15-21 does not say that the Attorney Ceneral shall direct and control
litigation concerning an elected official whose office is created by the Constitu-
tion. Applying the rationale set forth in Parker v. Anerson at p. 446, if the Legis-
| ature can i npose upon a Sheriff as a nenber of the Executive Department of the
State and whose office is created by the Constitution, the requirenment that the At-
torney General can direct and control any litigation in which the Sheriff is in-

vol ved, over the objection of the Sheriff, such legislation (8 36-15-21 as inter-
preted by the Attorney General) violates the separation of powers provisions found
in the Al abama Constitution, Article 111, Sections 42 and 43, which provide as fol -
| ows:

“Sec. 42. Legislative, executive and judicial departments established.

The powers of the governnent of the State of Al abama shall be divided into three
di stinct departnents, each of which shall be confided to a separate body of magis-
tracy, to wit: Those which are |legislative, to one; those which are executive, to
anot her; and those which are judicial, to another

“Sec. 43. Separation of powers.

In the governnent of this state, except in the instances in this Constitution here-
i nafter expressly directed or permtted, the |egislative departnment shall never ex-
erci se the executive and judicial powers, or either of them the judicial shall nev-
er exercise the legislative and executive powers, or either of them to the end that
it may be a governnent of [aws and not of nmen.”

3. The Attorney CGeneral argues that his position in this litigation is supported by
t he hol di ng of the Al abama Suprene Court in Ex parte Waver, 570 So.2d 675 (Ala.
1990). The facts of this case are clearly distinguishable fromthe facts in Ex parte
Weaver. It is unclear fromthe opinion in Waver if the party involved was “M ke
Weaver, as Conmi ssioner of Insurance of the State of Al abama,” (see style of the
case) or the “The Al abama | nsurance Department” (see p. 676):

“Blue Cross nmoved to dismss the conplaint, alleging, anpbng other things, that the
subscribers had failed to exhaust administrative remedies in the Al abama | nsurance
Departnment and had failed to join the A abama | nsurance Departnment. In response to
the notion, the subscribers anended their conplaint and added the |Insurance Depart -
nment as a defendant.”

The Department of |nsurance and the O fice of Conm ssioner of |Insurance are cre-
ations of the Al abanma Legislature (see Code of Al abama, § 27-2-1 and § 27-2-2) as
opposed to the Ofice of Sheriff which is created by the Al abama Constitution. By
statute, the Attorney General represents the Insurance Departnent. See Code of

Al abama, 8§ 27-2-11, which provides:
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“8§ 27-2-11. Assignnment of assistant attorney general

The attorney general shall assign to the departnment an assistant attorney genera
who shall render to the conm ssioner such |egal services as may be required.”

There is no sinlar statute in regard to the 67 Sheriffs of Al abama. The Conmi ssi on-
er of Insurance is appointed by the Governor as opposed to the 67 Sheriffs who are
el ected by the people.

M ke Weaver, as Conmi ssioner of |nsurance of the State of Al abama, or the Departnent
of I nsurance, whichever was the party in Ex parte Waver, was the only state offi -
cial or state departnent which was a party in the litigation where the Sheriff and

t he Conmi ssioner of the Departnment of Corrections are parties to this case.

The only issue in Ex parte Waver was a procedural issue, i.e., should the decision
of the Circuit Court of Montgonery County be appeal ed. The case did not involve con-
flicting substantive positions. No Al abama case relied upon by the Al abama Suprene
Court in Ex parte Weaver involved a Sheriff or any other elected official whose of-
fice was created by the Al abama Constitution

In Ex parte Waver, pp. 681-684, the Al abana Suprene Court, by way of dicta, dis-
cusses the conflict of interest problemw th which the Attorney General is confron-
ted in this case. The Court discusses a Connecticut case, Connecticut Comm ssion on
Speci al Revenue v. Connecticut Freedom of |nfornmation Comm ssion, 174 Conn. 308, 387
A.2d 533 (1978), and a M ssissippi case, State ex rel Allain v. M ssissippi Public
Servi ce Comm ssion, 418 So.2d 779 (Mss. 1982), in this regard. In the Connecti cut
case, separate Assistant Attorneys Ceneral had appeared for the separate state agen-
ci es and had taken opposing positions. The trial court ordered the Attorney CGenera
to withdraw as counsel for both state agencies. The Connecticut Suprene Court re-
versed and all owed two agencies to be represented by different Assistant Attorneys
Ceneral . In the present case, the Attorney General wi shes the sane Assistant Attor-
ney Cenerals to represent both parties and dictate that both parties nmust take the
same position.

In Ex parte Waver, the Al abana Suprene Court quoted the follow ng | anguage fromthe
M ssi ssi ppi case:

“*The attorney general has a large staff which can be assigned in such manner as to
afford i ndependent |egal counsel and representation to the various agencies. The

uni que position of the attorney general requires that when his views differ from or
he finds hinmself at odds with an agency, then he nust allow the assigned counsel or
speci al |y appointed counsel to represent the agency unfettered and uninfluenced by
the attorney general's personal opinion. If the public interest is involved, he may
intervene to protect it.”’

State ex rel Allain v. Mssissippi Public Service Comm ssion, supra.

In this case, the Attorney General does not wish to assign separate Assistant Attor-
neys General to represent opposing sides of an issue. The Attorney Ceneral wishes to
force the Sheriff to take a position consistent with the position of the Attorney
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CGeneral and the Departnent of Corrections. The Attorney General is not supported by
the dicta in Ex parte Waver.

Pl ease note that the signature block on the original Mtion to Term nate Orders Pur-
suant to the Prison Litigation Reform Act filed on or about July 3, 1997, and the
signature bl ock on the “Armended Response of Sheriff Joe W Wisante in Hs Oficial
Capacity as Sheriff of Madison County” are identical with the sole exception that in
t he “Anended Response,” Assistant Attorney General Kim T. Thomas' nane is added. In
this regard, it is shocking that Assistant Attorneys General Ellen Leonard, KimT.
Thomas and Al bert S. Butler, who signed the “Amended Response,” although they carry
the title Assistant Attorneys General, are apparently assigned to the Legal Division
of the Al abanma Departnment of Corrections.

4. This case was orally argued to the Court on August 21, 1997. It was the under-
standing of the |lawers for Sheriff Wiisante that the case was subnmitted to the
Court for a decision at the close of that oral argunent. The so-called “Anended Re-
sponse” was filed by the Attorney General without showing the Court the respect to
request or receive permssion to reopen the case and submit additional naterial.

5. This suit was originally filed on January 13, 1978, with the Sheriff of Madi son
County as a defendant. On April 27, 1978, the plaintiffs' filed a Mdtion for Leave
to Arend the Conplaint and to Join Additional Parties which joined the Conmi ssioner
of the Departnent of Corrections as a defendant, which notion was granted by Order
entered on April 28, 1978. The case renmi ned active through Novenmber 30, 1989. The
attorney for Sheriff Whisante now before the Court and his | aw partners have repres-
ented the Sheriff of Mdison County at all tinmes. An Assistant Attorney General has
represented the Conmi ssioner of the Department of Corrections at all times. At no
time during the pendency of this lawsuit has the Attorney General taken the position
that he could represent the Sheriff of Madison County over the Sheriff's objections,
or that he could dictate the position of the Sheriff. It is interesting to note in
the Motion to Ternminate Orders filed by the Attorney General and the Conmi ssioner of
t he Al abana Department of Corrections, in the Certificate of Service, the Assistant
Attorney Ceneral certifies service upon:

“George W Royer, Jr., Esq.

Sirote & Permutt

P. O Box 18248

Huntsville, AL 35804-8248

Attorney for County Defendants”

George W Royer, Jr. is now, was and at all tines since the filing of this [awsuit
has been a partner of Julian D. Butler, the attorney appearing for Sheriff Whisante.
The position taken by the Attorney General in the “Amended Response” apparently was
arrived at only after the Attorney Ceneral |earned that the position of Sheriff

VWi sante was inconsistent with the position of the Attorney Ceneral.

Julian D. Butler

Bar Number XXX- XX- XXXX

J. Jeffery Rich

Bar Number XXX- XX- XXXX
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Attorneys for Defendant Joe W
Whi sante, in his official
as Sheriff of Mdison County,
SI ROTE & PERMUTT, P.C.

AnmSout h Center, Suite 1000
200 dinton Avenue, West

Post O fice Box 18248
Huntsville, Al abana 35804-8248
Tel ephone: (205) 536-1711

Jeffrey LOYD, et al., Appellants,
1998 W. 34090084 (C. A 11)
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