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OUESTIONS PRESENTED FOR REVIEW

This case presents three questions involving conflicts among the
circuit courts of appeal:

1. May an applicant intervene to terminate a judgment in fed-
eml court without satisfying the standing requirements of Article III?

2. Does an applicant have a sufficient "interest" for interven-
tion of fight under Federal Rule of Civil Procedure 24(a)(2) when it is
neither a party to the judgment it seeks to terminate nor directly affected
by the relief provided therein?

3. By compelling Article III courts to reopen final injunctive
judgments in jail and prison litigation undera standard not in effect at
the time the judgments were entered, does the manediate termination
provision of the Prison Litigation Reform Act, 18 U.S.C. § 3626(b)(2),
violatethe separationof powers doctrine and the Due Process Clause?
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PIN_

The opinion of the court of appeals, L am e -

ment of Corrections. No. 98-6189 (App. at A-l), is reported at F.3d

,1999 WL 331874 (llth Cir. May 26, 1999). The opinion of the

district court, Loyd v. Herring, Civil Action No. 92-N-0058-NE (en-

tered Jan. 27, 1998) (App. at A-19), was not published.

The court of appeals entered its judgment on May 26, 1999.

This Court has jurisdiction to review the judgment under 28 U.S.C. §

1254(1).

CONSTITUTIONAL AND

STATUTORY PROVISIONS INVOLVED

U.S. Const., art. III

Section. 1. The judicial power of the United

States, shall be vested in one supreme Court, and in

such inferior Courts as the Congress may from time to

time ordain and establish. The Judges, both of the su-

preme and inferior Courts, shall hold their Offices dur-

ing good Behavior, and shall, at stated Times, receive

for their Services, a Compensation, which shall not be

diminished during their Continuance in Office.

Section. 2. The judicial power shall extend to

all Cases, in Law and Equity, arising under this Consti-

tution, the Laws of the United States, and Treaties

made, or which shall be made, under their

xii



Authority;-to all Cases affecting Ambassadors, other

public Ministers and Consuls;-to all Cases of admiralty

and maritime Jurisdiction;-to Controversies to which

the United States shall be a Party;-to Comroversies

between two or more States;-between a State and Citi-

zens of another State;-between citizens of different

States;-between Citizens of the same State claiming

Lands under Grants of different States, and between a

State, or the Citizens thereof, and foreign States, Citi-

zens or Subjects.

U.S. Const., amend. V

No person shall be... deprived of life, liberty,

or property, without due process of law ....

Prison Litigation Reform Act

18 U.S.C. § 36260o)

(2) Immediate Termination of Prospective Re-

lief. -- In any civil action with respect to prison condi-

tions, a defendant or intervener shall be entitled to the

immediate termination of any prospective relief if the

relief was approved or granted in the absence of a find-

lng by the court that the relief is narrowly drawn, ex-

tends no further than necessary to correct the violation

of the Federal right, and is the least intrusive means

necessary to correct the violation of the Federal right.

xiii



(3) Limitation. -- Prospective relief shall not

terminate if the court makes written findings based on

the record that prospective relief remains necessary to

correct a current and ongoing violation of the Federal

right, extends no further than necessary to correct the

violation of the Federal fight, and that the prospective

relief is narrowly drawn and the least intrusive means

necessary to correct the violation of the Federal right.

Federal Rule of Civil Procedure 24

(a) Intervention of Right. Upon timely applica-

tion anyone shall be permitted to intervene in an action:

(1) when a statute of the United States confers an un-

conditional right to intervene; or (2) when the applicant

cIffmas an interest relating to the property or transaction

wh/ch is the subject of the action and the applicant is so

situated that the disposition of the action may as a prac-

tical matter impair or impede the applicant's ability to

protect that interest, unless the applicant's interest is

adequately represented by existing parties.

xiv



STATEMENT UNDER RULE 29.4(bl

Since the proceeding draws into question the constitutionality of

the Prison Litigation Reform Act, 18 U.S.C. § 3626(b)(2), and neither

the United States nor any agency, officer, or employee thereof is a

party, 28 U.S.C. § 2403(a) may be applicable. In the case below, the

Eleventh Circuit Court of Appeals, pursuant to § 2403(a), certified to

the Attorney General the fact that the constitutionality of such Act of

Congress has been drawn into question.

STATEMENT OF THE CASE

Petitioners are the class of all inmates who are or will be con-

fined at the Jackson County Jail (hereina_er "the jail") in Scottsboro,

Alabama. They brought this action in 1992 seeking to remedy unconsti-

tutional conditions at the jail, including the total lack of inmate exercise,

severely unsanitary conditions, inadequate medical care and staffing, and

lack of access to legal materials. In their Complaint, petitioners sued

Jackson County, members of the Jackson County Commission, the

Jackson County Sheriff, the Chief Jailer of the Jackson Count3' Jail, the

Administrator of the Jackson County Department of Health, and the

Alabama Department of Corrections and its Commissioner. Jackson

County and the county commissioners filed a cross-claim against the

Alabama Department of Corrections and its Commissioner.

I. Thedistrictcourthadjurisdictionoverpetitioners'Complaintpursuantto28
U.S.C.§§ 1331and 1343(aX3).Petitionersmaintainin thispetitionthat the district
court did not have jurisdiction under Article In to hear the Attorney General's
motionwith respectto the November1994ConsentDecree,andthat theAttorney
General continues to lack Article ltl standing to defend the district court's decision
granting this motion now. See i.,!fi-a Section I.

1



On November 7, 1994, the district court approved and adopted

a Consent Decree settling all issues raised in petitioners' lawsuit against

Jackson County, the county commissioners, the sheriff, and the chief

jailer. This Consent Decree (hereinafter "November 1994 Consent

Decree," App. at A-21) addresses conditions and practices at the exist-

lng jail, requires the building of a new jail, and sets forth standards to be

used in the new jail's management. The Alabama Attorney General is

not a party to this decree, nor does it affect state agencies in any way.

On January 12, 1995, the district court entered a Permanent

Injunction (App. at A-41) requiring the Alabama Department of Correc-

tions to remove inmates sentenced to state prison from the jail in a timely

manner. On March 17, 1995, the district court approved and adopted a

second Consent Decree settling issues raised by the lawsuit against the

Department of Corrections, its commissioner, the Alabama Department

of Public Health, and the Administrator of the Jackson County Health

Department. This decree (hereinafter "March 1995 Consent Decree,"

App. at A-43) governs the responsibilities of these state agencies to

inspect and report on conditions in the jail.

The Consent Decrees and Permanent Injunction continued in

effect until July 2, 1997, when the Alabama Attomey General and the

Commissioner of the Alabama Department of Corrections filed a motion

to terminate pursuant to 18 U.S.C. § 3626(b)(2) of the Prison Litigation

Reform Act (PLRA), which entitles a "defendant or intervener" to the

munediate termination of any "prospective relief' in a jail or prison

conditions case that was approved or granted in the absence of particu-

lar findings. On July 9, 1997, the district court ordered the Attorney

General to amend his motion "to clearly state whether he moves for

relief on behalf of the parties named in the motion or whether he pur-

ports to act on behalf of all the defendants and if he purports to act on

behalf of all the defendants, state his authority for doing so." On July

23, the Attorney General responded that an Alabama statute authorizes

2



him to appear in the federal courts "in any case in which the state may

be interested in the result," that he represents the defendants Alabama

Department of Corrections and Department of Public Health, and that he

is an "intervenor" under { 3626(b)(2). The Attorney General never

moved to intervene under Federal Rule of Civil Procedure 24, nor has he

relied on the only provision defining the conditions for intervention under

the PLRA, 18 U.S.C. § 3626(a)(3)(F).

Petitioners filed their Opposition to the Attorney General's

motion on August 1, 1997, and challenged his standing in a supplemen-

tal memorandum of law on January 12, 1998. On January 13, 1998, the

Jackson County Sheriff and county defendants filed a Petition for Order

to Show Cause Why the Commissioner of the Alabama Department of

Corrections ShouM Not Be Held tn Contempt for his failure to comply

with the Permanent Injunction requiring prompt removal of state in-

mates from the jail. The sheriffand county defendants never moved to

terminate any of the judgments in this case. At a hearing on January 27,

1998, their counsel stated, "[W]e're somewhat caught in the middle

between wishing to have the consent decree done away with, and needing

the consent decree in some fashion .... [F]rankly, the consent decree

has been a vehicle by which we can make these changes. It has allowed

the county and the SheriWs Department to do these things without some

of the political problems that would have been caused otherwise, as the
Court is well aware."

At this heating, the district court refused to allow petitioners to

present evidence of a "current and ongoing" violation of their constitu-

tional rights, pursuant to § 3626(b)(3). That same day the court granted

the Attorney General's motion, terminating all three judgments in the

case: the November 1994 Consent Decree, the March 1995 Consent

Decree, and the Permanent lnjunction. App. at A-19-20.

Petitioners appealed to the Eleventh Circuit. The Attorney
General defended the district court's decision in a brief and at oral



argument. The Jackson County defendants filed a brief stating that "it

appears to the Jackson County Defendants that the Attorney General had

standing to move for termination of the consent decrees and the perma-

nent injunction in this case pursuant to the Prison Litigation Reform

Act." Brief of (Coun(y DefendanO Appellees at 10-11.: Counsel for

the county defendants did not appear for oral argument in the Eleventh
Circuit.

Citing two earlier decisions -- _fll_, 129 F.3d

1424 (llth Cir. 1997), _g,.._._, U.S. ,118 S. Ct. 2375

(1998), and Nichols v, Hopper, 173 F.3d 820 (1 lth Cir. 1999) -- the

court of appeals rejectexi petitioners' challenge to the constitutionality of

§ 3626('o)(2). App. at A-13. It unanimously held that the district court

erred in refusing to allow petitioners to present evidence of current

unconstitutional conditions at the jail. App. at A-10-11. However, the

majority rejected petitioners' argument that Article II! barred the Attor-

ney General from seeking, as an intervenor, termination of the November

1994 Consent Decree -- the jail conditions decree to which neither he

nor his clients are a party. App. at A-4. Judge Barkett dissented as to

this holding: "I believe that the majority errs in holding that the Attor-

ney General was entitled to seek termination of the entire November

1994 decree without satisfying Article III standing requirements." App.
at A-14.

2. WhiletheJacksoncountydefendantsdidnot "take issue"with thedistrict
court's order on termination, they stated that "[i]n the b_st of all worlds, the Jackson
CountyDefendantswouldprefer forthe permanentinjunctionwluchrequirestimely
transferof stateim'aatesinto DOCcustodyto remaininplace." Briefof (County
DefendanO Appellees at 8.
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REASONS FOR GRANTING THE WRIT

I. THIS COURT SHOULD GRANT CERTIORARI

TO RESOLVE THE LONGSTANDING CIRCUIT

SPLIT AS TO WHETHER A PARTY SEEK./NG
TO INTERVENE IN FEDERAL COURT MUST

SATISFY THE STANDING REQUIREMENTS
OF ARTICLE III.

This case presents a critical question of constitutional law and

civil procedure that has divided the circuit courts for many years. The

panel majority below held that the Attorney General of Alabama may

proceed with his motion to terminate the November 1994 Consent De-

cree, even though neither he nor any of his clients are a party to that

order, and even though none of the actual parties to that order have

moved to terminate it. In reaching this holding, the panel majority reiter-

ated the Eleventh Circuit's position that a party seeking to intervene

before a district court need not have standing under Article III, but must

instead only satisfy the requirements of Federal Rule of Civil Procedure

24. App. atA-4 (citing hi_._2/_._aO2a_lZ_, 865 F.2d 1197, 1213

(l lth Cir. 1989)); accord Purcell v. BankAtlantie Financial Corp., 85

F.3d 1508, 1512 n.4 (llth Cir.), cert. denied, 519 U.S. 867 (1996).

A circuit split has long existed with respect to this question.
Chief Judge Richard Arnold summarized this split as follows:

By way of illustration, at least one circuit has

held that Article III standing is required to intervene,

see, e.g., Building and Const. Trades Dept.. AFL-CIO
v. Reich. 40 F.3d 1275, 1282 (D.C. Cir. 1994); another

has stated that, while Article III standing is not

required, it is "relevant" to identifying the "interest"

required for intervention under Rule 24, see. e.e., Chilo_

v. Thomburgh, 865 F.2d 1197, 1213 (llth Cir. 1989);

5



others have concluded that standing is not required for

intervention, see. e.g,, United States Postal Service v,

Brennan. 579 F.2d 188, 190 (2d Cir. 1978); Associated

Builders & Contractors V- Perry, 16 F.3d 688, 690 (6th

Cir. 1994); Yniguez v. State of Arizona, 939 F.2d 727,

731 (9th Cir. 1991); and still another has suggested that

Rule 24 requires an interest even "greater than the inter-

est sufficient to satisfy the standing requirement." See,

e.g., United States v. 36.96 Acres of Land. 754 F.2d

855,859 (7th Cir. 1985), cert. denied, 476 U.S. 1108

(1986).

Mausolfv. Babbitt, 85 F.3d 1295, 1299 (8th Cir. 1996) (internal cita-

tions modified). The Mausolf court concluded that the Constitution does

require putative intcrvenors to have Article III standing to litigate their

claims in federal court. Id. at 1300; accord C_rrv v. Regents of Univ. of

Minn,, 167 F.3d 420, 422 (Sth Cir. 1999). See also Da_eett v. Comm'n

9!1Governmental Ethics, 172 F.3d 104, 109 (lst Cir. 1999) ("Interest-

ingly, the circuits are divided as to whether an intervenor as of right

must possess standing under Article III, and the Supreme Court has

reserved judgment on the point. This circuit has not taken a position on

the issue nor need we decide it here .... "); Ruiz v. Estelle, 161 F.3d

814, 830-32 (5th Cir. 1998) (holding that Article III does not require

intervenors to possess standing), cert. denied. U.S. ,119 S. Ct.

2046 (1999); $91id Waste Agency v. United States Army Corns of

Elagineers, 101 F.3d 503, 507 (7th Cir. 1996) (clarifying that Seventh

Circuit requires intervenors to have "minimal standing required by Arti-

cle III"). Thus, the Second, Filth, Sixth, Ninth, and Eleventh Circuits

are in direct conflict with the Seventh, Eighth, and D.C. Circuits on this

question.

In Diamond v. Charles, 476 U.S. 54 (1986), this Court observed

the existence of "anomalous decisions in the Courts of Appeals" on

intervenor standing, id. at 68 & n.21, but pretermitted this question

6



because the interests claimed by the intervenor in district court, a pedia-

trician seeking to defend an Illinois abortion statute, were plainly "insuf-

ficient to confer standing on him to continue this suit now," id. at 69.

Because the state of Illinois had not appealed from the adverse ruling in

the court of appeals, there was no Article III "case" or "controversy" in

this Court. Id. at 63-64. The pediatrician's status as an intervenor in

the lower courts did not keep the case alive because he was unable to

assert an injury in fact. Id. at 65-66. This Court thus dismissed the

pediatrician's appeal for want of jurisdiction. See also Arizonans for

Official English v. Arizona. 520 U.S. 43, 65 (1997) (citing Diamond.

476 U.S. at 68: "An intervenor cannot step into the shoes of the original

party unless the intervenor independently 'fulfills the requirements of

Article III.'").

In the case below, Judge Barkett wrote in dissent that this

Court's ruling in Diamond prevented the Alabama Attorney General

from pursuing the termination motion: "Because the Attorney General
alone asked the district court to terminate the November 1994 consent

decree, it must show that it has a direct stake in whether or not that

consent decree will continue in force." App. at A-15. The panel major-

ity disagreed, observing that the Diamond Court had left open the ques-

tion whether a party seeking to intervene before a district court had to

satisfy the requirements of Article III. The panel majority then found

that because the county defendants, as opposed to the Attorney General

and his state clients, had "remained active in opposing the appeal of the

district court's order," a valid "case or controversy" existed. App. at A-

4 n.2. The majority opinion thus squarely presents the issue not decided

in Diamond v. Charles. See 6 James W. Moore et al., Moore's Federal

Practice ¶ 24.0312][d] (3d ed. 1999) ("The conflict acknowledged by the

Court in Diamond v. Charles remains unresolved.").

The importance of this issue e_ends well beyond the facts of

this case. The "case" or "controversy" requirement of Article Ill en-

sures the presence of the "concrete adverseness which sharpens the



presentation of issues upon which the court so largely depends for illu-

mination of difficult constitutional questions." Baker v. Carr, 369 U.S.

186, 204 (1962), cited in Diamond. 476 U.S. at 61-62. The "core com-

ponent'' of standing doctrine is "derived directly from the Constitution."

1_, 468 U.S. 737, 751 (1984). To satisfy Article III, a

party must have suffered or will imminently suffer an injury that is

"both real and mediate, not conjectural or hypothetical." City of Los

le/___.g.e,._x_L_&o__,461 U.S. 95, 101-02 (1983). The injury must be

personal; a party's "mere interest in a problem, no matter how long-

standing the interest and no matter how qualified the organization is in

evaluating the problem, is not sufficient." Sierra Club v. Morton. 405

U.S. 727, 739 (1972). Moreover, whatever injury the party asserts must

be redressable by the federal court. As this Court has made clear, Arti-

cle III standing does not exist where a party can gain only "psychic satis-
faction'' or "vindication of the rule of law" as a result of its involvement

in a case. _teel Co. v. Citizen_ for a Better Environment. 523 U.S. 83,

,118 S. Ct. 1003, 1018-19 (1998); see also Arizonans for Official

Em,lish. 520 U.S. at 64 ("An interest shared generally with the public at

large in the proper application of the Constitution and laws will not

do."). 3

3. The fact that the AttorneyGeneraland his clientAlabamaDepaxtmentof
Corrections are a party to other judgments entered in this action does not resolve their
standingwith respactto theNovember1994ConsentDecree. "In essencethe ques-
tionof standingis whetherthe litigantis entitledto havethe courtdecidethe merits
ofthe disputeor ofparticularissues." LMlenv. Wright.468 U.S.737, 750~51(1984)
(quotingWarthv. Seldin.422U.S.490, 498(1975))(emphasisadded). Put another
way,the questionis whethertheparty is entitled"to an adjudicationof theparticular
claimsasserted."Alienv. Wright.468U.S.at 752 (emphasisadded). Whetherthere
is an Article nl case or controversy does not depend on the existence ora dispute
between the original parties, but on the issues in dispute. Cfi Karcher v. May, 484
U.S. 72, 78 (1987) (holding that former legislators, who had intervened in their
official capacities, did not have standing to proceed in individual or professional
capacities);Flast v. Cohen,392U.S.83, 102(1968)(requiringnexusbetween'_he
litigant and the claim he presents"); FDIC v. Kraft, 157 F.3d 697, 706 (gth Cir. 1998)

(continued...)
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Petitioners submit that the Attorney General's motion to termi-

nate the November 1994 Consent Decree presents precisely the kind of

dispute that the Framers intended to prohibit Article III courts from

hearing. The Attorney General has not and cannot demonstrate that he

suffers an injury in fact by the continuation of this Consent Decree. He

is not a party to this judgment, nor is he the proper representative of the

entities who are parties. Neither the Attorney General nor the Alabama

Department of Corrections is placed under any duty as a result of this

judgment. Its provisions impose duties and burdens on the sheriffand

the county defendants alone.

This case raises questions about the Attorney General's stand-

ing at both the district court and appellate level. The Attorney General

is the only person who has sought termination of the November 1994

Consent Decree. None of the parties to that judgment -- Jackson

County, the Jackson County Comrmssion and its members, the Jackson

County Sheriff, or the Jackson County Jail Administrator -- filed a

motion to terminate in the district court. See App at A-14 (Barkett, l.,

dissenting). Indeed, counsel for the Jackson County defendants

informed the court that his clients were "somewhat caught in the middle

between wishing to have the consent decree done away with, and need-

ing the consent decree in some fashion," and acknowledged that the

decree has been "a vehicle" allowing "the county and the Sheriff's De-

partment to do these things without some of the political problems that

would have been caused otherwise." The Attorney General has never

articulated the basis for his Article III standing in this matter. At most,

he can claim a general interest in the conduct of county jail litigation in

Alabama, or an interest in the harsh treatment of county detainees, or a

concern about the balance of federal-mumcipal relations. Such interests,

3. (...continued)
(nameddefendantlackedstandingtoassertcounterclaim);/Cni_tv.Alabama.14
F.3d 1534,1554-55(1lth Cir. 1994)(nameddefendantslackedstandingto assert
cross-claim or cross-appeal).
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however, fail to establish the "concrete adverseness" requirement of

Article III cases or controversies -- a requirement that is particularly

critical where, as here, fundamental questions of federal statutory con-

struction and constitutional law are posed. See infra Section III.

Moreover, no injury claimed by the Attorney General: is traceable to the

continuation of the November 1994 Consent Decree or redressable by
the district court. 4

Petitioners also challenge the Attorney General's standing to

defend thc district court's ruling on appeal. Article III standing require-

ments must be met by both parties appearing in courts of first instance

and those proceeding on appeal. Arizonans for Official English, 520

U.S. at 64 (citing Diamond. 476 U.S. at 62). The panel majority below

stated that the county defendants "have remained active in opposing the

appeal of the district court's order." App. at A-4 n.2. In fact, in their

appellate brief the county defendants stated merely that they did not

"take issue" with the district court's order on termination as it "ap-

peared'' to them that the Attorney General had standing to seek it under

the PLRA. Brief of(County Defendant) Appellees at 8, 10-11. Coun-

sel for the county defendants did not appear at oral argument. It is high-

ly questionable whether such a stance by Jackson County gives rise to

the sort of "case or controversy" required under Diamond. where the

Court held that Illinois's "letter of interest" in the constitutionality of the

challenged abortion statute was insufficient. See 476 U.S. at 62-64.

However, even if the panel majority were correct in finding the county

defendants' opposition sufficient in this case, the ability of the Attorney

General to proceed without Article III standing remains an unresolved

and disputed question.

4. Indeed,petitionersdisputewhethertheAttorneyGeneralpossesseseventhe
sort of direct interest that makes him an appropriate intervenor under Federal Rule of
Civil Procedure 24(aX2). See infra Section 11.
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One other circuit court has considered the constitutionality of

intervention under the PLRA. In Ruiz v. Estelle, 161 F.3d 814 (5th Cir.

1998), cert. denied. U.S. ,119 S. Ct. 2046 (1999), the Fifth

Circuit reversed a district court's denial of two Texas state legislators'

motion to intervene in a pending prison conditions case under 18 U.S.C.

§ 3626(a)(3)(F). The court, however, limited its holding to the proposi-

tion that intervenors under § 3626(a)(3)(F) need not independently sat-

isfy Article III standing requirements where "the ultimate relief sought

by the intervenors is also being sought by at least one subsisting party

with standing to do so." 161 F.3d at 830. In Ruiz the Texas Depart-

ment of Criminal Justice (TDCJ), which was directly affected by the

injunctive decree at issue, had already filed a termination motion under

the PLRA. Because the TDCJ clearly had standing to file its motion,

thus establishing a case or controversy under Article III, the intervention

of the legislators, who sought "the same ultimate relief as the TDCJ,"

was permissible. Id. at 833. However, the Fifth Circuit cautioned: "It

is doubtful that. if[the legislators] were the only partes before the

court seeking termination of(or other refief respecting) the Final

Judgment, they wouM have sufficient standing so that the district court
wouM be presented with an Article 111case or controversy." Id. at 829

(emphasis added). This statement conflicts with the holding of the Elev-

enth Circuit below. In addition, as stated earlier, the view of the FifLh

and Eleventh Circuits together on intervenor standing conflict with that

of the Seventh, Eighth, and D.C. Circuits. These circuit conflicts war-
rant this Court's review and resolution.

II. THIS COURT SHOULD GRANT CERTIORARI

TO DEFINE WHAT QUALIFIES AS A

SUFFICIENT "INTEREST" FOR INTERVENTION

OF RIGHT UNDER FEDERAL RULE OF CIVIL

PROCEDURE 24(a)(2).

Even if the Attomey General does not need Article III standing

to pursue termination of the entire November 1994 Consent Decree,

ll



serious questions remain as to whether he has a sufficient "interest" to

intervene of right in this matter pursuant to Federal Rule of Civil Proce-

dure 24(a)(2)?

The courts of appeals are divided in their application of this

rule. "Lack of guidance in the Advisory Committee Notes and a paucity
of Supreme Court decisions on intervention of right have resulted in

widely varying interpretations of the Rule 24(a) requirements." Cindy

Vreeland, Comment. Public Interest Groups. Public Law Litigation. and
r_, 57 U. Chi. L. Rev. 279, 283 (1990); see also

Kleisser v. U.S. Forest S_rv,, 157 F.3d 964, 969 (3d Cir. 1998) (observ-

ing lack of "'precise and authoritative definition' of the interest that

satisfies Rule 24(a)(2)"); Conservation Law Found. of New England,

Inc. v. Mosbaeher, 966 F.2d 39, 41 (lst Cir. 1992) ("[B]ecause the case

law varies substantially between courts, no bright line of demarcation

exists."); 6 James W. Moore et al., Moore's Federal Practice _[

24.0312][a] (3d ed. 1999) ("[T]here is no authoritative definition of

5. TheAttorneyGeneralnever fileda motionto intervene,but the Eleventh
Circuit excused this failure as a "'nonprejudicial technical defect[]' in complying with
Rule24(c)." App. at A-8. EventhoughtheAttorneyGeneralassertedbelowthat he
is an intervenorunderPLRA§ 3626(b)(2),the EleventhCircuitdidnotapprovehis
intervention under Fed. R. Civ. P. 24(aX1 ), which allows intervention "when a statute
of theUnitedStatesconfersan unconditionalrightto intervene."Section3626(bX2)
doesnotconfera rightto intervention,butonlymentionswithoutexplanationthatan
"intervener"mayfilea motionto terminate. A differentprovisionof thePLRA, t 8
U.S.C.§ 3626(a)(3)(F),definesthe circumstancesunderwhicha personmayinter-
vene to seek tennmatiun - none of which apply in this case, which does not involve a
"prisonerreleaseorder." The AttorneyGeneralhas nevercited§ 3626(a)(3)(F)as
support for his position. Furthermore, it is well established that Congress cannot
provide standing by statute to parties who do not independently satisfy "the Article III
minima.' Gladstone. Realtors v. Village of Bellwood, 441 U.S. 91, 100 ( 1979 ); see
also Luian v. Defenders of Wildlife, 504 U.S. 555, 576 (1992); Sierra Club v. Morton,
405 U.S. 727, 738 (1972). This petition therefore addresses the Attorney General's
statusas an intervenorunderRule24(a)(2)- the provisionrelieduponby theElev-
enth Circuit below.
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precisely what kinds of interest satisfy the requirements of the rule ....

Courts have adopted a variety &approaches and a wide range of termi-
nology in discussing the issue of interest.").

For instance, some courts have required that a putative

intervenor have a litigable interest in the proceeding, an interest that

directly implicates the legal fight of the intervenor such that he or she

could maintain a separate claim.._¢..e.,._e.&, Mova Pharmaceutical CQrp.

v, Shalala, 140 F.3d 1060, 1074 (D.C. Cir. 1998); Southern Christian

Leadership Conference v. Kelley, 747 F.2d 777, 780-81 (D.C. Cir.

1984); Francis v. Chamber of Commerce, 481 F.2d 192, 195 n.7 (4th

Cir. 1973). The Seventh Circuit has interpreted the rule even more

strictly, requiting an interest even greater than the interest sufficient to

satisfy the standing requirement. See. e.e., Keith v. Daley, 764 F.2d

1265, 1268-70 (7th Cir.), cert. denie<l,474 U.S. 980 (1985); United

States v. 36.96 Acres of Lan& 754 F.2d 855, 859 (7th Cir. 1985), cert.

denied, 476 U.S. 1108 (1986). By contrast, the Sixth and Ninth Circuits

have allowed intervention where the claimed interests were only

"substantial" or "significant," not litigable. See. e.g., Michigan State

AFL-CIO v. Miller, 103 F.3d 1240, 1245-46 (6th Cir. 1997); Idaho

Farm Bureau Fed'n v. Babbitt, 58 F.3d 1392, 1397-98 (9th Cir. 1995);

Sagebrush Rebellion. Inc. v, W_ttt. 713 F.2d 525,527 (9th Cir. 1982).

See also Kleisser, 157 F.3d at 972 (holding that Rule 24(a)(2) requires

interests that are "specific to them,.., capable of definition, and...

directly affected in a substantially concrete fashion by the relief sought,"

hut not "remote or attenuated").

In allowing the Alabama Attorney General to proceed, the

Eleventh Circuit majority below concluded that he has a sufficient inter-

est to entitle him to intervene under Rule 24(a)(2). App. at A-5-6. It

found that one provision of the November 1994 Consent Decree "di-

rectly affects the interests of the State of Alahama, even though the

State is not a party to the consent decree." App. at A-6. The provision
at issue deals with the removal of state Inmates from the Jackson

13



County Jail: the Jackson County Sheriffmust prepare and forward in a
timely manner the appropriate documents to the Department of
Corrections, and all county defendants must inform the monitor of "all
unreasonable delays." See App. at A-6, A-33. It is clear, however, this
provision does not place any duty upon the Department of Corrections.

Neither the Department nor any other state agency is a party to it. See
App. at A-23-24. A different order in this case, the Permanent
Injunction (App. at A41), obligates the Department to remove state
inmates from the jail in a timely manner. The November 1994 Consent

Decree merely obligates the county defendants to facilitate this removal.
Thus, the Attorney Generalhas no litigable interest in the terminationof
the November 1994 ConsentDecree: neither he nor his clientsare

directly affected by its continuation. See supra Section I. The panel
majority's decision nevertheless allowing him to intervene conflicts with
the decisions of those circuits that require a litigable interest under Rule
24(a)(2).

In addition, the panel majority justified its decision on the basis
that the cited provision of the November 1994 Consent Decree
"impact[s] the economic ability of the State to have facilities available
for the transfer." App. at A-6. While petitioners dispute this statement
factually -- a judgment that imposes a duty solely on Jackson County
does not impact the State of Alabama economically - as a matter of law,
the circuits are split as to whether an economic interest in a matter
satisfies Rule 24(a)(2). Compare i_, 18 F.3d 1202,
1207 (Sth Cir. 1994) (citing economic interest as basis for intervention
under Rule 24(a)(2)) willl Curry_v. Re_,entsof Univ. of Minn., 167 F.3d
420, 422 (Sth Cir. 1999) (holding that economic interest alone is
insufficient); Greene v. United States, 996 F.2d 973, 976 (9th Cir. 1993)
(same); _,ndMountain Top CondominiumAssoc. v. Dave Stabbert
Master Builder. Inc.. 72 F.3d 361,366 (3d Cir. 1995) (while mere
economic interest might be insufficient, interest in specific fund that is at
risk satisfies rule).

14



Furthermore, as Judge Barkett observed m dissent, "the vast

majority" of provisions in the November 1994 Consent Decree do not

pertain to the State at all. App. at A-16. "The majority offers no reason

why the Attorney General should be able to seek termination of those

portions of the decree that only relate to the county defendants." Id. No

other circuit allows an intervenor to seek termination of an entire judg-

ment, under the PLRA or any other statute, that does not impair the

intervenor's interests. Indeed, this result conflicts with the language of

Rule 24(a) itself.

By refusing to require Article III standing of intervenors, and by

allowing the Alabama Attorney General to pursue termination of a judg-

ment that does not impose any duties or burdens on any state entity, the

Eleventh Circuit has applied Fed. R. Civ. P. 24(a)(2) in a manner that

effectively makes intervention available to anyone who has a conjectural,

philosophical, or generalized interest in an ongoing federal case. This

Court should review this case to resolve the circuits' widely varying

approaches to the rule on intervention of right.

II1. THIS COURT SHOULD GRANT CERTIORARI

TO DECIDE WHETHER THE TERMINATION

PROVISION OF THE PRISON LITIGATION

REFORM ACT, 18 U.S.C. § 3626(B)(2), VIO-
LATES THE PRINCIPLE OF SEPARATION OF

POWERS AND THE DUE PROCESS CLAUSE.

With respect to both consent decrees and the Permanent Injunc-

tion that the Attorney General and his state clients seek to terminate,

petitioners challenge the termination provision of the PLRA, 18 U.S.C.

§ 3626(b)(2), as violative of the Constitution's separation of powers

doctrine and Due Process Clause. This provision makes hundreds of

federal court judgments vulnerable to munediate termination, upon

motion by a government defendant or intervenor, if they do not include

specific findings not required at the time they were entered. The Elev-
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enth Circuit's decisions upholding § 3626(b)(2) 6 conflict with this

Court's rulings in Rufo v. Inmates of Suffolk County_Jail. 502 U.S. 367

(1992), and Plant v. Spendthrift Farm. Inc., 514 U.S. 211 (1995), and,

it appears, the recent decision of another circuit, see Taylor v. United

States, F.3d , No. 97-16069, 1999 WL 402748 (9th Cir. June

18, 1999) (eh bane)?

A. Separation of Powers

In enacting § 3626(b)(2) of the PLRA, Congress has made an

unprecedented assertion of power to require federal courts to revise and

terminate final injunctive judgments of Article III courts. If this provi-

sion is constitutional, Congress has the power to interfere at will with

constitutional judgments of the federal courts whenever they are embod-

ied in injunctive orders. The implications of this holding go far beyond

jail and prison litigation, placing Congress in the position of a court of

revision in any injunctive case where the losing party has the resources

to lobby for a different result.

6. As the courtbelowobserved(App.at A-13),theEleventhCircuitupheld§
3626(b)(2)as constitutionalin Dou2anv. Sineletarv,129F.3d 1424(1lth Cir. 1997),
cer[.denied,__ U.S._ , 118S. Ct.2375(1998),end Nicholsv. Hoo_r. 173F.3d
820(llth Cir. 1999).

7. Previously,a three-judgepanel ofthe NinthCircuithad held § 3626(bX2)
violatesthe separationofpowersdoctrine. Tavlorv. UnitedStates_143F.3d 1178,
1185(9thCir. 1998).On en banerehearing,themajorityfoundthat it didnot haveto
resolvetheconstitutionalityof § 3626(bX2) becausethejudgmentat issue"was
interlocuto_and disappearedwhenthe £maljudgmentwas enteredOctober19,
1973." 1999WL 402748,at * . However,fivemembersof the majorityruledin
the alternativethat it wouldviolatetheseparationof powersdoctrinetoapply§
3626(bX2)to thejudgmentin thatcase. Id. at * . This rulingwill presumably
bind futureterminationcasesin the NinthCircuit. Ia dissent,JudgeWardlawwrote
that the majoritydecisiondepartedfrom"thejudicialmainstreamof PLRAinterpreta-
tion.'' _[d.at *
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Before enactment of § 3626(b)(2), there was no instance in our

system of separated powers in which Congress decreed that Article III

courts shall te_inate final injunctive judgments in constitutional eases.

As the Court observed in a similar context, "[t]hat prolonged reticence

would be amazing if such interference were not understood to be consti-

tutionally proscribed." Plant, 514 U.S. at 230.

In Plant, the Court stated the separation of powers principle

most peainent to this case: final judgments of an Article III court are

immune from revision by the other branches. 514 U.S. at 234. Con-

gress may not subject them, individually or in gross, id. at 228, to "a

reopening requirement which did not exist when the judgment was pro-

nounced," id. at 234. This is because the constitutional design "gives the

Federal Judiciary the power, not merely to role on cases, but to decide

them, subject to review only by superior courts in the Article III hierar-

chy -- with an understanding, in short, that 'ajudgment conclusively

resolves the case' because 'a judicial Power' is one to render dispositive

judgments." Id. at 218-19 (citation omitted).

Section 3626(b) indisputably imposes a new reopening require-

ment. When the judgments were entered, they could be reopened only

via the traditional power of an equity court, codified in Federal Rule of

Civil Procedure 60(b), over its own injunctive judgments. Indeed, this

Court has explicitly confirmed that an injunctive consent decree much

like those in this case is "a final judgment that may be reopened only to

the extent that equity requires," Rtlfc),502 U.S. at 391.

Under that recognized equitable standard, a decree may be

ended when defendants have complied for a reasonable period of time,

have exhibited a good-faith commitment to the decree and the underly-

ing law, and are "unlikely to return to [their] former ways." Board of

Educ. v. Dowell, 498 U.S. 237, 247-50 (1991); accord Freeman v. Pitts:

503 U.S. 467, 491 (1992). Likewise under that standard, while the

decree is in effect, it may be modified only if there is a "significant
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change in circumstances" in either fact or law, and the proposed

modification is "suitably tailored to the changed circumstance." Rufo_

502 U.S. at 383. These standards are very different from § 3626(b)(2)'s

termination of judgments based on the lack of findings that were not

required at the time they were entered. 8

In upholding § 3626(b)(2) as constitutional, however, the

Eleventh Circuit has asserted that consent decrees "are not final judg-

ments for separation-of-powers purposes." Dougan v. Singletarv. 129

F.3d 1424, 1426 (1 lth Cir. 1997). It cited the inherent power of federal

courts to amend these decrees "as significant change in law and fact

require." Id? But Plant rejected this same argument. The petitioners

there had cited Federal Rule of Civil Procedure 60(b), which codifies

that equitable power, to The Court stated: "Rule 60(b), which autho-

rizes discretionary judicial revision of judgments in the listed situations

and in other 'extraordinary circumstances,' does not impose any legisla-

8. As five members of the Ninth Circuit summarized in Taylor:

In a nutshell,Congressmaychangethe lawand, in lightof
changes in the law or facts, a court may decide in its discretion to
reopenandset asidea consentdecreeunderFed. R.Civ.P. 60(b),
seeRufo,502U.S.at 383-84,or refusetoenforcean executory
decreepursuantto its inherentpower,seeWheelinaBrid2eTI,59
U.S. (18How.)at 431-32,but Congressmaynotdirecta courtto
do so with respect to a final judgment (whether or not based on
consent)withoutrunningafoulof the separationofpowersdoc-
trine. See Plant. 514 U.S. at 227, 234-35.

1999 WL 402748, at * .

9. In the decision below, the Eleventh Circuit made clear its view that §
3626(b)(2)appliesto litigatedjudgments,suchas thePermanentbijunctionin this
case, as well as consent decrees. App. at A-12.

10. While Plaut itself dealt with a money judgment, Rule 60(b) also codifies the
requirements for revision of injunctive judgments.
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tive mandate-to-reopen upon the courts, but merely reflects and confirms

the courts' own inherent and discretionary power, 'firmly established in

English practice long before the foundation of our Republic,' to set aside

a judgment whose enforcement would work inequity." 514 U.S. at 233-

34 (citation omitted).

Moreover, the notion that a consent decree or other kind of

mjunetive judgment is not final for separation of powers purposes fun-

damentally contradicts the logic of Plant, which states that it is "It]he

rules of finality, both statutory and judge made" that coffer "the nnmu-

nity from legislative abrogation" of fatal judgments. 514 U.S. at 228,

230. That is, for separation of powers purposes, the roles of finality are

the same as they are for any other purpose. Until the enactment of §

3626(b)(2), Congress had not created different finality rules for injunc-
tive and other judgments, and no such distinction is drawn in the Federal

Rules of Civil Procedure. Plant prohibits Congress from imposing new

finality roles on existing judgments after the fact.

Other courts that have upheld § 3626(b)(2) have done so on

grounds that are both invalid and exceptionally dangerous to the consti-

tutional allocation of power among coordinate branches? They have

relied on an analogy to Pennsylvania v. Wheeling and Belmont Bridge

Co.. 59 U.S. (18 How.) 421 (1855) CWheeline Bridge II"), in which a

statute declaring a bridge to be a post road and authorizing its continued

existence was held to trump a prior injunction against maintaining or

reconstructing the bridge.

1I. See ImprisonedCitizensUnionv. R/dee.169F.3d 178, 183-87(3d Cir. 1999);
Inmatesof SuffolkCountyJailv. Rouse,129F.3d649,656-57(lst Cir. 1997),cert.
denied,__ U.S.__, 118S.Ct. 2366(1998);Gavinv. Branstad,122F.3d 1081,
1086-88(8thCir. 1997),cert.denied,__ U.S._._, 118S. Ct.2374(1998);Plvlerv.
Moore,100F.3d365,371(4th Cir. 1996),cert. denied.520U.S. 1277(1997).
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This analogy is false. In Wheeline Bridge II. Congress had

done nothing with respect to the court's judgment. Rather, Congress had

simply altered the substantive legal rights that the injunction enforced --

legal rights that, unlike the constitutional rights asserted m the instant

cases, were entirely within Congress's power? The judiciary then de-

clined to continue to enforce these now nonexistent rights. When legisla-

tion alters the underlying law "to make legal what the decree was de-

signed to prevent," an equity court obviously should exercise its discre-

tion to alter its own judgments. Rufo, 502 U.S. at 388; see System

'n_, 364 U.S. 642 (1961) (holding that consent decree

barfing union shops should be modified to reflect statutory amendment

legalizing union shops)_ That is far different from Congress's action in

the PLRA, which directly mandates the termination of existing prospec-

tive injunctions without eliminating or altering the underlying constitu-

tional rights. $0¢ Taylor, 1999 WL 402748, at * ("The important

thing about Wheeling Bridge II is that it was the Court that made this

decision, exercising its discretion, not Congress that directed the court to

reopen and terminate, applying newly enacted standards."); Boniamin v,
Jacobson, 172 F.3d 144, 175-79 (2d Cir. 1999) (Calabresi, J., concur-

ring).

The question of the limits on Congress's power to require re-

opening of injunctive judgments is important not just for jail litigation,

but for all litigation, and indeed for how the nation governs itself. Over

the past several decades scores of bills have been introduced to nullify,

formally or informally, politically unpopular federal judicial action in

12. WheelinaBrid2eI/involveda bridgeovera navigablefiver, a subjectover
whichCongresshas "paramountpower." BridgeCo. v. UnitedStates.105U.S.470,
475,480 (1881). By contrast, Congress lacks "the power to determine what consti-
tutes a constitutional violation," and it cannot "enforce a constitutional fight by
changing what the fight is." City ofBoeme v. Flores, 521 U.S. 507, __, 117 S. Ct.
2157,2164(1997). Constitutionalrulescanbe changedonlythrough"thedifficult
and detailed amendment process contained in Article V." Id_ at 2168.
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areas such as abortion rights, school prayer, and public school desegre-

gation, u Until the PLRA, none were passed. Now that the line has been

crossed, if the Court upholds § 3626(b), one can expect further efforts to

curtail the judiciary's actions on behalf of other unpopular constituencies

and causes? It is worth considering whether the nation's public schools

could ever have been desegregated had Congress thought, and the courts

agreed, that it could pass statutes like § 3626(b) to reopen desegregation

decrees, demanding new findings and erecting other new obstacles to the

implementation of adjudicated rights. _5

Nor can the effects of upholding § 3626(b) be limited to civil

rights litigation. Injunctive relief generally and consent decrees in par-

ticular are widely used in litigation concerning anti-competitive business

13. See Lawrence G. Sager, Constitutional Limitations on Conltress' Authority to
Regulate the Jurisdiction of the Federal Courts, 95 Harv. L. Rev. 17(1981); Theodore

Eisenberg, Con_essionaI Authority to Restrict Lower Federal Court Jurisdiction, 83
Yale L.J. 498, 499 (1974).

I4. Presently pending is S. 248, 106th Congress, 1st Sess., winch at § 3 would
impose similar temunatinn provisions on all civil actions involving prospective relief

binding state or local officials, specifically including relief entered before the date of
enactment.

15. The many injunctions entered after o v d d ., 347 U.S. 473
(1954), to integrate the public schools presumably did not recite that they were

"narrowly drawn," "extand[ed] no further than necessary to correct the violation of the
Federal fight," or were "the least intrusive means necessary to correct" the violation.
Had Congress enacted a "School Desegregation Litigation Reform Act" after Brox_a.
district courts would have had to hold new proceedings, make new findings, and enter

new injunctions - notwithstanding this Court's clear direction to proceed immediately
with desegregation. Nor would that necessarily have been the and. Congress could
have fashioned additional requirements, such as findings that the injunctive order was

consistent with principles of comityand federalism, or with the retained sovereignty
of the States; and it could have continued to add new demands requiring new proceed-

ings, perpetuating uncertainty and undermining the authority of the judiciary indefi-
nirely.
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practices, environmental protection, securities regulation, labor rela-

tions, and private commercial matters. See. e.e.. Marc I. Steinberg,

SEC and Other Permanent In iunetions -- Standards for their Imr>osition.

Modification and Dissolution, 66 Comell L. Rev. 27, 63 (1980) (noting

that the SEC resolves about 90 per cent of its cases by consent); 4

Milgram on Trade Secrets (Matthew Bender) § 15.02[1][a] (1996)

("Injunctive relief is the most commonly sought form of relief in trade

secret litigation."); Gerstein & Mayer, The Federal Circuit Balancing

Act: Preliminary_ In_inactions in Patent Cases, I Patent Litigation 456

PLI/Pat at 621-23 (1996) (noting that injunctions are common m patent

litigation). In fact, there are many commercial enterprises whose

identifiable intangible assets and good will include prospective restraints

on others, _.g,, agreements prohibiting a former employee from violating

a non-competition clause. See A¢¢gunting Trends and Techniaues

(American Institute of Certified Public Accountants, 50th ed.) at 196-

200 (1996) (surveying accounting of intangible assets, including non-

competition agreements, as assets by 600 large corporations). Such

agreements are commonly enforced by injunctions. See. e.,_., JAK

Productions. Inc. v. Wiza. 986 F.2d 1080 (7th Cir. 1993).

To allow the decision below to stand will put all injunctions up

for legislative grabs and thereby set the stage for re-creation of the very
scenario this Court described in Plant: "The Framers of our

Constitution lived among the rains of a system of intermingled

legislative and judicial powers, which had been prevalent in the colonies

long before the Revolution, and which after the Revolution had produced

factional strife and partisan oppression." 514 U.S. at 219. If§

3626(b)(2) is deemed constitutional, Congress will become the court of

last resort for those disappointed litigants who have the resources and

the contacts to lobby for legislative reversal of final injunctive decisions,

m the guise of retroactive adjustment of federal court remedies.
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B. Due Process

Section 3626(b), in its retroactive application, destroys expecta-

tions freely bargained for and fixed in judicial judgment. "IT]he pre-

sumpfion against retroactive legislation is deeply rooted in our jurispru-

dence, and embodies a legal doctrine centuries older than our Republic."

Landgraf v. USI Film Prods.. 511 U.S. 244, 265 (1994). This principle

finds expression in several constitutional sources, including the Ex Post

Facto Clauses, the Takings Clause, the prohibition on bills of attainder,

and the Due Process Clauses. Id. at 266.

In accordance with this principle, judgments have long been

viewed as a form of property protected from governmental divestment:

It is not within the power of a legislature to take away

fights which have been once vested by a judgment.

Legislation may act on subsequent proceedings, may

abate actions pending, but when those actions have

passed into judgment, the power of the legislature to

disturb the rights created thereby ceases.

McCulloumh v. Virginia. 172 U.S. 102, 123-24 (1898); accord Hodees

v. Snyder. 261 U.S. 600, 603 (1923); M_mphis v. United States, 97

U.S. 293,296 (1877). McCullough remains good law. See. e.g., John-

ston v. Ciana Com., 14 F.3d 486, 490-91 (10th Cir. 1993), cert. denied.

514 U.S. 1082 (1995).

In Dougan v. Singletary, the Eleventh Circuit summarily

rejected this vested fights argument. It stated: "[A] decree, unlike a

money judgment, is subject to later adaptation to changing conditions.

Legislative modification of the law governing the decree thus does not

impermissibly divest the inmates of any vested fights." 129 F.3d at
1426-27.
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No decision of this Court, however, supports the proposition

that a judgment's adaptability negates the vested fights doctrine, and at

least one appeals court has explicitly rejected it: "On this view, how-

ever, there are no 'fights' of any kind, and every decision fixing interests

in property is forever malleable. We doubt that the Supreme Court

would take that view unless it is willing to overrule Hodees, O'Gradv.

and Wheeling & Belmont Bridge and jettison the doctrine." Tonva K. v.

Board of Educ., 847 F.2d 1243, 1248 (7th Cir. 1988) (Easterbrook,

J.)?

Property interests that are defeasible only under defined circum-
stances are common in the law. See. e._.. Cleveland Bd. of Educ. v.

_ude_ll, 470 U.S. 532, 538-39 (1985) (holding that a public em-

ployee who could be fired for "misfeasance, malfeasance, or nonfea-

sance in office" nonetheless had a property right in his employment);

logan v. Zimmerman Brush Co.. 455 U.S. 422, 430 (1982) ("The hall-

mark of property is an individual entitlement grounded m state law,

which cannot be removed except 'for cause.'"). Logan, in particular,

shows that the possibility of future loss or modification does not exclude

an interest from the purview of due process, since it held that a cause of

action -- which a litigant has no guarantee of winning at all - is nonethe-

less "a species of property protected by the Fourteenth Amendment's

Due Process Clause." 455 U.S. at 428. Such contingencies do not rob a

judgment of its character as property; they simply mean that the prop-

erty interest has certain limitations, understood at the time it arises. It

cannot be taken by government in a way that is inconsistent with those
limitations or otherwise irrational? Cf. Eastern Enters. v. Apfel. 524

16. The references are to Hodees v. Snvder. 261 U.S. 600 (1923); United States v.
O'Crrady, 89 U.S. (22 Wall) 641 (1875); and Wheeline Bridee II, snnra.

17. In this connection, this Court observed In Plant that "Rule 60(b), and the
U'adition that it embodies, would be relevant refutation ora claim that reopening a

finaljudgmentis alwaysa denialofpropertywithoutdueprocess." 514U.S.at 233
(continued...)
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U.S. 498, ,118 S. Ct. 2131, 2153, 2158-60 (1998) (holding that

retroactive imposition of a liability "not calibrated either to Eastern's

past actions or to any agreement -- implicit or otherwise - by the com-

pany" violated the Takings Clause; noting the similarity of takings and

due process analysis).

Litigation rules that retrospectively change the consequences of

past decisions may deny duc process. Newsweek. Inc. v. Florida Dept.

of Revenue, 522 U.S. 442 (1998) (holding that litigant who relied on

availability of tax refund proceeding was denied due process when court

ruled it should have sought a pre-payment remedy). More generally,

litigation rules that operate irrationally to extinguish legal claims may

deny due process. Logan, 455 U.S. at 434-35 (holding that dismissing

claim as unftmely, where state agency had failed to act on jurisdiction-

ally necessary administrative remedy within limitations period, denied

due process).

Section 3626(b)(2) presents the same kind of arbitrariness

challenged in Newsweek and Logan. With respect to the November

1994 and March 1995 Consent Decrees, petitioners resolved their

constitutional claims by consent under the law then applicable. The

judgments -- petitioners' property -- were understood to be terminable

only under the equitable standards reflected in Rufo and Dowell. The

PLRA, however, applies completely different standards to the continua-

tion of the judgments, standards whose retroactive application denies

petitioners any meaningful ability to act to protect their rights or to

bargain for a different agreement that would meet the new standards.

Had pla_mfiffshad notice when they settled the case that the PLRA

17. (...continued)
(emphasisadded). Petitionersdonotarguethat suchreopeningalwaysdeniesdue
process. Rather,it mustbe doneconsistentlywith"Rule60(b),andthe traditionthat
it embodies,"ratherthanbyretroactivelegislativefiat.

25



standards would be applied, they could have bargained for a very differ-

ent agreement -- for example, one that provided greater benefits for a

shorter period of time, or a private settlement agreement that is not

barred or truncated by the PLRA.

There is nothing more irrational or arbitrary than changing the

rules of litigation after the fact, when a party cannot take steps to protect
his or her interests. When the result of such retroactive action is to

exthnguish a cause of action or, afor#ori, the more concrete property

right embodied in a judgment, the government's action denies due pro-

cess. The unfairuess of § 3262(b)(2)'s application to petitioners' con-

sent judgments, along with the fundamental separation of powers ques-

tions that the provision raises generally, warrants this Court's review.

CONCLUSION

For the foregoing reasons, petitioners urge this Court to grant

their petition for a writ of certiorari.

Respectfully submitted,

Robert E. Toone (Counsel of Record)

Christopher M. Johnson

Stephen B. Bright

Southern Center for Human Rights

83 Poplar Street, N.W.

Atlanta, GA 30303-2122

(404) 688-1202

Attorneys for Petitioners

DATED: July 2, 1999
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 98-6189

D. C. Docket No. CV92-N-0058-NE

JEFFREY LOYD, BRUCE CAPSHAW, et al.,

Plaintiffs-Appellants,

versus

ALABAMA DEPARTMENT OF CORRECTIONS,

MICHAEL HALEY, COMMISSIONER,

Defendants-Cross-Defendants-Appellees,

LYLE HAAS, Administrator of the Jackson County

Department of Health in his official capacity,

Defendant-Appellee,

J.D. ATKINS, Jackson County Commissioner; et al.,

Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of Alabama

(May 26, 1999)

Before BIRCH and BARKETlr, Circuit Judges, and ALAIMO,

Senior District Judge.
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BIRCH, Circuit Judge:

Appellants, representing all prisoners who are or will be

confined at the Jackson County Jail in Scottsboro, Alabama, appeal

the district court order terminating: (1) a 1994 consent decree

governing the conditions of confinement at the Jackson County Jail, (2)

a 1995 permanent injunction ordering the state to remove state inmates

from the Jackson County Jail in a timely manner, and (3) a 1995

consent decree governing the responsibilities of the state of Alabama in

removing state prisoners from Jackson County jails.

I. BACKGROUND

On November 7, 1994, the district court entered an order

approving and adopting a consent decree concerning the conditions of

confinement at the Jackson County Jail. The parties to that consent

decree included the appellants, Jackson Count3', the Jackson County

ComnUssioners, the Jackson County Sheriff, and the Chief Jailor of the

Jackson County Jail. On January 12, 1995, the district court entered a

permanent injunction against the Alabama Department of Corrections,

ordering the timely removal of state prisoners from the Jackson County

Jail. On March 17, 1995, the district court entered an order adopting

and approving a second consent decree concerning the removal of state

prisoners from count3' jails, signed by the appellants, the

Commissioner of the Department of Corrections, the Department of

Corrections, the Alabama Department of Public Health, and the

Administrator of the Jackson County Health Department. On July 2,

1997, the Attorney General and the Commissioner of the Alabama

Department of Corrections {hereinafter collectively referred to ns the

"Attomey General") filed a motion to terminate the consent decrees and

the permanent injunction pursuant to the Prison Litigation Reform Act
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CPLRA"), codified at 18 US.C. § 3626(b)(2)) The Attorney General

claimed status as an intervenor under 18 U.S.C. § 3626(b)(2) of the

PLRA and as a representative of the Alabama Department of

Corrections and the Department of Public Health. On January 27,

1998, the district court granted the Attorney General's motion for

termination of both consent decrees and the permanent injunction.

The appellants argue that the Attorney General does not have

standing to intervene to terminate the 1994 consent decree because the

state of Alabama was not a part), to that consent decree. They also

challenge the decision of the district court not to hold an evidentiary

hearing on the motion to terminate. The appellants further contend that

the termination provisions of the PLRA under 18 U.S.C. § 3626('0)(2)
are unconstitutional.

We review de novo a district court's judgment on intervention

as of right See Purcell v, B0_lkAtlanticFmCorp_., 85 F.3d 1508,

1512 (1 l th Cir. 1996). We review the district court's denial of an

evidentiary hearing for abuse of discretion. See United States v.

Fernandez. 136 F.3d 1434, 1438 (1 lth Cir. 1998). Questions of

constitutional law we review de novo. See Pleasant-El v. Oil Re¢gve_'
Co.. 148 F.3d 1300, 1301 (llth Cir. 1998).

Immediate termination ofprospectiverelief. - Inany
civilaction_x_threspectto prisonconditions,a defendantor
intervanershallbe entitledto the immediateterminationof any
prospectivereliefifthe reliefwasapprovedor grantedin the
absenceofa findingbythe courtthat the reliefis narrowly
drawn,extendsno furtherthannecessarytocorrecttheviolation
ofthe Federalfight,and is thc leastintrusivemeansnecessaryto
correctthe violationof theFederalright.

18 U.S.C. § 3626(bX2).
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II. DISCUSSION

A. Intervention by the Attorney General

The appellants argue that the Attorney General did not possess

the standing to intervene and file a motion to terminate the 1994

consent decree because the Attorney General was not a party to the
decree. As an initial matter, we note that this circuit has held that "a

party seeking to intervene need not demonstrate that he has standing in

addition to meeting the requirements of Rule 24 as long as there exists

a justiciable case and controversy between the parties already in the

lawsuit." Chiles v. Thomburgh, 865 F.2d 1197, 1213 (llth

Cir. 1989). 2 See also Cox Cable Communications. Inc. v. United

States, 992 F.2d 1178, 1181 (11 th Cir. 1993). We, therefore, need not

inquire into the Attorney General's standing to
seek intervention in this case.

Under Federal Rule of Civil Procedure 24, a party may seek to

: CitingDiamondv. Charles,476 U.S.54, 106S. Ct. 1697,90L.Ed.2d48
(1986), the appellants argue that the Supreme Court has decided that intervenors are
required under Article III to possess standing as a matter of constitutional law. This
is not so. In Diamond. the Court stated that an intervenor, unless othemise
demonstrating Article Ill standing, may not initiate an appeal if the party on whose
side he intervened has decided not to appeal. Id. at 68, 106 S. Ct. at 1706. The
Court lel_ open the question of"whether a party seeking to intervene before a
District Court must satisfy not only the requirements of Rule 24(a)(2), but also the
requirements of Art. III." Id. at 68-69, 106 S. Ct. at 1707. Here, appellants, not the
State,initiatedthe appealofthe districtcourt%orderterminatingthe consent
decrees.Whileambivalentabouttheirposition,the countydefendantshave
remained active in opposing the appeal of the district court's order terminating both
consent decrees and the permanent injunction. See Brief of (County Defendant)
Appellees,at 64. Accordingly,thereis an existing"caseor controversy."
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intervene of right 3 or with the permission of the district court? A

movant must establish the following requirements to intervene as of

fight:

(1) his application to intervene is timely; (2) he has an

interest relating to the property or transaction which is

the subject of the action; (3) he is so situated that

disposition of the action, as a practical matter, may

impede or impair his ability to protect that interest;

and (4) his interest is represented inadequately by the

existing parties to the suit.

Chiles. 865 F.2d at 1213.

No party has challenged the timeliness of the Attorney

General's intervention. We focus instead on whether the Attorney

General has sufficient "interest" in the existing suit to make

intervention proper. The intervenor must be "at least a real part3, in

interest in the transaction which is the subject of the proceeding. This

interest has also been described as a direct, substantial, legally

protectable interest in the proceedings." Worlds v. Department of

Health & Rehabilitative Servs., 929 F.2d 591,594 (1 lth Cir. 1991)

{per curiam) (footnotes, citations, and quotation marks omitted). Here,

the 1994 consent decree states in Section D, titled "Population," that:

"Upontimelyapplicationanyoneshallbe permittedto interveneinan
action ... when the applicant claims an interest relating to the property or transaction
whichis the subjectofthe actionand the applicantis so situatedat the disposition
of the action may as a practical matter impair or impede the applicant's ability to
protectthat interest,unlessthe applicant'sinterestis adequatelyrepresentedby
existing parties." Fed. R. Civ. P. 24(aX2).

4See Fed.R. Civ.P.24(b).
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Inmates in the Jackson Count3, Jail who have been

sentenced to imprisonment in the custody of the

Alabama Department of Corrections shall be

transferred from the existing and new jail, and

accepted by the Department of Corrections, on a

timely basis. A timely basis shall be defined as ,Mthin

30 days of the time the necessary documents
associated with the inmate's sentence and transfer

have been completed and forwarded to the Department

of Corrections. The Jackson County. Sheriff shall

enlist the assistance of the Jackson County Circuit

Judges and District Judge, as well as the assistance of

the Circuit Clerk, to ensure timely preparation and

forwarding of these documents. Defendants shall

inform the monitor of all unreasonable delays in the

preparation and forwarding of these documents.

RS-117, 1994 Consent Decree at _ 25(g). The decree orders that state

inmates will be transferred from count3' to state jails within a specified

period of time, impacting the economic ability of the State to have
facilities available for the transfer. The 1994 consent decree thus

directly affects the interests of the State of Alabama, even though the

State is not a party to the consent decree.

Furthermore, Alabama was a party to the initial suit. The fact

that certain parties formed a consent decree does not eliminate the

State's interest in the suit. As the Supreme Court stated:

Of course, parties who choose to resolve litigation

through settlement ma3' not dispose of the claims of a

third party, and afortiori may not impose duties or

obligations on a third party, without that party's

agreement. A court's approval of a consent decree
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between some of the parties therefore cannot dispose

of the valid claims ofnonconsenting intervenors; if

properly raised, these claims remain and may be

litigated by the intervenor.

Local Number 93_ Int'l Ass'n of Firefiehters v. Cleveland, 478 U.S.

501,529, 106 S. Ct. 3063, 3079, 92 L.Ed.2d 405 (1986). Both

consent decrees and the preliminary injunction arise out of the same

litigation. It strains reason to argue now that these orders are so

unrelated that a defendant to the initial litigation cannot now act as an
inte/-venor.

Under the third and fourth factors described in Chiles, when

the interests of the State are affected by the 1994 consent decree,

prohibiting the State from intervening would impair the State's ability

to protect its interests. See Chiles, 865 F.2d at 1213fi Alabama,

therefore, satisfies the requirements for intervention as of right under

Federal Rule of Civil Procedure 24(a)(2). Once a party establishes all

prerequisites to intervention, the trial court has no discretion to deny

the intervention. See Purcell, 85 F.3d at 1512.

The appellants argue that because the Attorney General did

not specifically invoke Federal Rule of Civil Procedure 24 in his

motion to terminate, the attempt to intervene must fail. 6 The

s Additionally, Alabama's interest are not adequately represented by either

the appellants or the county defendants. While both the State and the county were

defendants in the initial action, they are, in reality, adverse parties because the

county wants to relieve overcrowding of its jails by ensuring that state inmates are

transferred to state jails.

A party wishing to intervene most file a motion stating the grounds for

intervention, even when intervention is permitted by statute. Fed. R. Civ. P. 24(c).
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Attorney General stated in its motion to terminate that it was

intervening under 18 U.S.C. § 3626(b)(2). Here, the Attorney General

did not file a motion to intervene, but rather filed only a motion to

terminate the consent decree. Without expressly considering the

intervention issue under Rule 24, the district court did, however, rule

on the Attorney General's motion to terminate. In

Farina v. Mission Investment Trust. 615 F.2d 1068 (5th Cir. 1980), we
held that it is within the discretion of the district court to treat a motion

to remove as a motion to intervene. Since the district court granted the

motion to remove, the circuit court concluded that the court necessarily

had accepted the intervenor as a party in the suit. Id. at 1075. 7

Accordingly, we find that it was within tho discretion of the district

court here to rule upon the motion to terminate as if the State also had

filed a formal motion to intervene. Furthermore, we have also held that

we will "disregard nonprejudicial technical defects" in complying with

Rule 24(c). _ Piambino v. Bailev, 757 F.2d 1112, 1121 (1 lth

Cir. 1985). s Therefore, we affirm the district court's granting to the

Attorney General intervenor status by accepting, and ruling upon, its
motion to terminate the 1994 consent decree?

?In13onnerv. CityofPrichard,661F.2d 1206,1209(1lth Cir.1981)(en
bane),this courtadoptedas bindingprecedentall decisionsofthe formerFiRh
Circuithandeddownpriorto October1, 1981.

8 When considering intervention of right, prejudice to existing parties -
otherthanthat causedbywould-beintervenor'sfailureto act promptly- is nota
factorto be considered.SeeStallworthv.MonsantoCo.. 558F.2d257,265(5th
Cir. 1977).

In afl'ming the districtcourt'sacceptanceofthe AttorneyGeneral's
interventionwe do notdismisslightlythe appellants'concernshere. Ourholdingis
based on the compelling nature of the State's interest in the litigation, in that the
1994 consent decree directly affected the State of Alabama by ordering the removal
of state inmates from county prisons within a certain period of time.

We note with concern, however, the case of Clark v, Patterson, Civil
ActionNo. CV78-C5010-NE(N.D.Ala.), seeBriefofAppellant,at 16-17,where
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the Attorney General of Alabama attempted to represent the views of the Sheriff of

Madison County, Alabama, apparently without the sheriffs knowledge or
permission. The State of Alabama may not intervene in a misguided effort to
represent an adverse party. See Kozak v. Wells. 278 F.2d 104, 113 (8th Cir. 1960)

(Blackmun, J.) ("courts must be on guard against the improper use of the
intervention process.... The procedural rules herein expressed are not to be taken
advantage of wbere ... the motion for leave to intervene is sham.").

We depart company with the dissent on the issue of the scope of the
interest of the State of Alabama. We read Chiles to hold that the State of Alabama

does not need to establish Article HI standing in order to intervene in this case.

(2l_ilesrequires "ajusticiable case and controversy between the parties already in
the lawsuit," 865 F.2d at 1213; that provision is satisfied here. The count3'
defendants supported Alabama's motion to terminate the consent decree and have

participated as a party supporting that positing on appeal. This is in marked contrast
to Diamond_ as cited by the dissent, where the State of Illinois filed only a "letter of
interest" expressing support for the intervenofs position. 476 U.S. at 63-64, 106 S.

Ct. 1697. The county defendants have clonea great deal more here. They are
appellees and have chosen to pursue the matter as an active party in the litigation,
filing briefs on appeal. Moreover, Diamond considers the ability of a part)' to
initiate an appeal and specifically did not consider the requirements for intervention
at the district court level. Se....ee476 U.S. at 68-69, 106 S. Ct. 1697. Initiation of an
appeal is not at issue here.

Furthermore, the interests of Alabama were affected by the November
1994 consent decree because the success of the decree hinged on reducing the
number of inmates in the county facility. To reduce the number of inmates, the

consent decree ordered Alabama to remove state inmates in a timely manner. Other
portions of the consent decree directed the countydefendants to improve the

services available to the prison inmates. The facilities, services, and conditions for
the old and new countyjails mandated by the 1994 consent decree could only be
achieved and maintained with a smaller prison population, making Alabama a key
party to the success of the November 1994consent decree. The Supreme Court has

noted that when some parties to a litigation resolve their claims through a consent
decree, this does not eliminate the interests of"nonconsenting intervenors" whose
"claims remain and ma5'be litigated by the intervenor." Se.....gelocal Number 93,478
U.S. at 529, 106 S. Ct. at 3079.

It would be difficult, if not impossible, to keep in effect, as the dissent
suggests, the provisions of the decree relating to services while not enforcing those

provisions instructing Alabama to reduce the prison population. The decree is not
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B. Evidentiary Hearing

The appellants argue that it was an abuse of discretion for the

district court to refuse to conduct an evidentiary hearing concerning the

current conditions at the prison and the scope of the prospective relief

that the Attorney General wished to terminate. We agree.

The PLRA grants the district court broad authority to

terminate prospective relief upon a motion by any party or mtervenor.

See 18 U.S.C. § 3626(b)(2). There is, however, an important

limitation on this authority. Section 3626(b)(3) prov/des that

Prospective relief shall not terminate if the court

makes written findings based on the record that

prospective relief remains necessary to correct a

current and ongoing violation of the Federal right:

e_ends no further than necessary to correct the

violation of the Federal right, and that the prospective

relief is narrowly drawn and the least intrusive means

to correct the violation.

made up of two separate pieces, each of which can survive on its own. In this
situation, the decree must be read in its entirety. Nev,tmanv. Graddick. '740F.2d
15I3 (1lth Cir. i984), cited by the dissent, is not m conflict with ourdecision here.

lqex_an requires that the intervenor show the decree has "adversely affect[ed] his
interest." Id. at 1517. The Attorney General has satisfied that demonstration here.

Finally, as we have noted, "[a]ny doubt concern/rig the propriety of allowing
intervention should be resolved in favor of the proposed intervenors because it
allows the court to resolve all related disputes in a single action." Federal Say. &

Loan Ins. Com. v. Falls Chase Special TaxingDist., 983 F.2d 21l, 216 (1 lth
Cir. 1993).
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18 U.S.C. § 3626(b)(3) (emphasis added). It would read all meaning

out of this section to force the party opposing termination to show that

the consent decree meets the requirements of § 3626(b)(3) and then not

provide that party with the oppomimty to present evidence on that

point. We hold, therefore, that it was abuse of discretion for the district

court to refuse to hold an evidentiary hearing. See al_o Tyler v.

Mumhv. 135 F.3d 594, 597-98 (8th Cir. 1998) (on remand proponents

of prospective relief must be given oppormmty to present evidence);

B'_, 124 F.3d 162, 179 (2d Cir. 1997) (record ma5'

include supplemental evidence presented to the court), reh'g en banc

granted. Dec. 23, 1997; Jensen v. Count3' of Lake, 958 F. Supp. 397,

406-07 (N.D. Ind. 1997) (at hearing on termination, prisoners "will

have the opportunity to show whether ongoing constitutional violations

exist" at the jail); Cartv v. Farrellv. 957 F. Supp. 727, 733

(D.V.I. 1997) (holding evidentiary hearing to determine whether

constitutional violations were current and ongoing).

The Attorney General argues that no evidentiary hearing was

necessa_' because the "record" in this case was current. It is true that

the court-appointed monitor, Dr. William E. Osterhoff, did provide

eleven reports to the court, the most recent of which was filed two

months prior to the motion to terminate. The Attorney General's

argument fails, however, because the purpose of an evidentiary hearing

is far greater than simply to receive a written report. A report alone

cannot be cross-examined or disputed. The party opposing termination

must be given the opportunity to

challenge or supplement the findings of the monitor and to present

evidence concerning the scope of the challenged relief and whether

there are "current and ongoing" violations of federal fights in the

prison.

C. Permanent Injunction
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Section 3626(b)(2) provides for the immediate termination of

any prospective relief under certain conditions. The PLRA defines

"prospective relief' to mean "all relief other than compensatory

monetary damages." 18 U.S.C. § 3626(g)(7). "Relief' is defined as

"all relief in any form that may be granted or approved by the court,

and includes consent decrees but does not include private settlement

agreements." 18 U.S.C. § 3626(g)(9).

Accordingly, permanent injunctions, as a form of prospective relief,

fall under the immediate termination provisions of the PLRA We have

previously affirmed the termination of an injunction under this same

section of the PLRA. See Parrish v. Alabama Dep't of Corrections.

156 F.3d 1128, 1129 (1 lth Cir. 1998). See also Tyler v. Murphy, 135

F.3d 594, 596 (8th Cir. 1998) (holding that an injunction must be

considered under restrictions of 3626(b)(2)). TM

Appellants argue that the permanent injunction at issue here is

based on findings of constitutional violations, and because a court is

not authorized to grant injunctive relief against a state agency that is

broader than necessary to remedy the constitutional violation, see

Gibson v. Firestone_ 741 F.2d 1268, 1273 (I lth Cir. 1984), the

permanent injunction, by definition, is narrowly tailored to correct any

constitutional violations and thus complies with requirements of the
PLRA.

Since we have determined that it was improper for the district

court to refuse to hold an evidentiary heating concerning conditions in

the prison or scope of relief approved in the litigation, we decline to

_0It is notunusualfora courttomodifyoreventerminatean injunctionin
responseto a changein the law. SeePermsvlveniav. Wheeling&Belmont[Bridae
Co.,59U.S. (18How.)421,431-32, 15LEd. 435 (1855). SeealsoA_ostiniv.
Felton,521U.S.203, 117S.Ct. 1997,2006, 138L.Ed.2d391(1997)("A courterrs
whenit refusestomodifyan injunctionor consentdecreein light of [statutoryor
decisional law] changes.").
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address this portion of the appeal here. Rather, we _vill allow the

district court to review appellant's arguments during the evidentiary

hearing ordered m this opinion.

D. Constitutionality of PLRA, 18 U.S.C. § 3626(h)

In a companion case, Nichols v. HovDer, 173 F.3d 820 (1 lth

Cir. 1999), we held that the termination provisions of the PLRA are

constitutional under a separation of powers challenge as articulated in

_, 80 U.S. (13 Wall.) 128, 20 L.Ed. 519 (1871).

In D n_Ig_, 129 F.3d 1424 (1 lth Cir. 1997) (per curiam),

cert. denied, --- U.S. ----, 118 S. Ct. 2375, 141 L.Ed.2d 743 (1998),

we held that the PLRA termination provision did not violate the Fifth

Amendment's Due Process Clause, id. at 1426-27; did not violate the

equal protection component of the Fifth Amendment, id. at 1427; and

did not violate the separation of powers doctrine, id. at 1426. _ The

appellants' challenges to the constitutionality of the PLRA termination

provisions, therefore, are without merit.

IIL CONCLUSION

We AFFIRM the district court's treatment of the Attomey
General as an intervenor. We REVERSE the dismct court's decision

not to hold an evidentiary hearing and REMAND to the district court
to hold a hearing consistent with this opinion. We AFFIRM the district

court's finding that the PLRA withstands constitutional scrutiny.

l_ In Dou_an. the plaintiffs challenged section 3626(b)(2) under the

separation of powers doctrine that forbids legislation that "command[s] the federal
courts to reopen final judgments," as articulated most recently in Plaut v.

da$.l_, 514U.S.211,219, 115S.Ct. 1447,1453,131L.Ed.2d328
(1995).
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AFFIRMED in part, REVERSED in part, REMANDED.

BARKETT, Circuit Judge, concurring in part and dissenting in part:

I agree with the majority that Loyd was entitled to an

evidentiary heating in the district court and that his constitutional

challenge to the PLRA must fail under our precedents. However, I

believe that the majority errs in holding that the Attorney General was
entitled to seek termination of the entire November 1994 decree

without satisfying Article III standing requirements.

There is no question that the Attorney General would be a

permissible intervenor in a case where one of the parties to a consent

decree also sought termination. Intervention in that context would not

require a shox_4ng of Article III standing. Chiles v. Thornbumh, 865

F.2d 1197, 1212-13 (1 lth Cir.1989). Here, however, the Attorney

General alone asked the district court to terminate the November 1994

decree. The parties to the decree, the

county defendants, did not and have not sought to join the Attorney

General's motion to temUnate or independently move to terminate the

decree. The Supreme Court's decision in Diamond v. Charles, 476

U.S. 54, 106 S. Ct. 1697, 90 L.Ed.2d 48 (1986), indicates that the

Attorney General must satisfy Article 1II standing requirements in
these circumstances.

In Diamond. noting Article III's requirement of injury-in-fact,

the Court observed that, because of the profound effect of judicial

review on the populace, "the decision to seek review must be placed 'in

the hands of those who have a direct stake in the outcome.' It is not to

be placed in the hands of 'concerned bystanders,' who will use it simply
'as a vehicle for the vindication of value interests.' "Id. at 62, 106 S.

Ct. 1697 (citations omitted).
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Accordingly, the Court held that "an intervenor's fight to continue a

suit in the absence of the party on whose side intervention was

permitted is contingem upon a showing by the intervenor that he

fulfills the requirements of Article III." Id. at 68, 106 S. Ct. 1697.

Because the defendant in that case, the State of Illinois, had not filed

an appeal, the intervenor could not simply attempt "to ride 'piggyback'

on the State's undoubted standing," id. at 64, 106 S. Ct. 1697, but had

to show that he had satisfied Article/Irs demands in order to appeal

since "in the absence of the State [as an appellant], there is no case for

Diamond to join." Id. See 01_oUnited States v. AVX Corn_.,962 F.2d

108, 112-13 (Ist Cir. 1992) (holding that intervenor who opposed

consent decree could not appeal the district court's order approving the

decree without satisfying Article III standing requirements). The same

result obtains here. Because the Attorney General alone asked the

district court to terminate the Nov 1994 consent decree, it must show
that it has a direct stake in whether or not that consent decree will

continue in force. Accordingly, the majority errs in concluding that the

Attorney General was entitled to seek termination of the consent

decrees without satisfying Article III standing requirements.

Our decision in Chiles is not to the contrary. In Chiles, we

recognized that a party seeking to intervene need not establish Article

III standing "as long as them exists a justiciable case or controversy

between the parties already in the lawsuit." Chiles, 865 F.2d at 1213.

Here, however, at the time the Attorney General moved to terminate

the consent decrees, there was no ongoing case or controversy between

the parties to the decree -- the case between them had been settled by

the consent decree that the Attorney General ;vas seeking to terminate.

Moreover, the fact that the county defendants acquiesced in the
termination of the consent decrees before both the district court and

this Court is not sufficient to create a case or controversy. The

Supreme Court rejected a
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similar contention in Diamond. In Diamond, the State of Illinois filed

a "letter of interest" expressing its support for the intervenor's

position and noting that it was still a "party" to the litigation. The

Court found that this "mere expression of interest.., insufficient to

bring the State into the suit as an appellant," explaining that "It]he

State's general interest may be adverse to the interest of appellees,

but its failure to invoke our jurisdiction leaves the Court without a

'case' or 'controversy' between appellees and the State of Illinois."

Diamon& 476 U.S. at 63-64, 106 S. Ct. 1697. The same principle

applies here. Because the county defendants did not invoke the

district court's jurisdiction and move to terminate the decrees, there

was no case or controversy between the plaintiffs and the county

defendants at the time the Attorney General filed the motion to
temunate.

The majority concludes that the Attorney General has a
sufficient direct and substantial interest in the November 1994

consent decree, even though he was not a party to the decree, because

one of the paragraphs of the consent decree requires transfer of

inmates from county jails to state-mn jails within a specified period

of time. I agree that the Attorney General has a direct stake in the

continued existence of this portion of the consent decree. I do not

think, however, that the fact that the Attorney General has a direct

slake in one provision of this consent decree, albeit an important one,

gives him the right to seek the termination of the entire decree, the

vast majority of which only relates to the county defendants. The

majority offers no reason why the Attorney General should be able to

seek termination of those portions of the decree that only relate to the

count3' defendants. Moreover, as the majority recognizes, the state

and county defendants have different and adverse interests, making it

inappropriate for the Attorney General to act as a representative for

the county defendants.
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This reasoningfinds support in our decision in Ne_xrnanv.
Graddick, 740 F.2d 1513(1lth Cir.1984). In N_.._e2A__._,we

considered whether the Attorney General of Alabama had standing to
challenge a consent decree to which he had not agreed and whether he
could seek modification of that decree. Because the Attorney
General was a party to the decree and the decree was approved over
his objections, we held that he had standing to
challenge the decree. However, we explained that "he would need to
showthat the decreeadversely affects his interests as Attorney
General of Alabama. He could not assert the interests of other parties
to the litigation." Id. at 1517. Likewise, we affirmed the district
court's conclusion that the Attorney General "had no standing to seek
to modify the decree in respects that were not prejudicial to the
interest of the Attorney General." Id. at

1518. As Newman makes clear, the Attorney General's standing is
confinedto his own interests; he cannot assert the interests of other
parties to the litigation. See al_o Graddick v. Newman, 453 U.S. 928,
934, 102 S. Ct. 4, 69 L.Ed.2d 1025 (1981) (Powell, J.) (denyingstay
to Alabama Attorney General on basis that he lacked standing
because, at the time, Alabama statutes vested responsibility over
prison system in the Governor, who opposed
stay).

I recognize that, even if the Attorney General lacks the
authority to terminate the remaining portions of the November 1994
decree, the district courtwould have the authority to do so sua
st_onte. See United States v. Citv of Miamk 2 F.3d 1497, 1506 (1 lth
Cir. 1993). However, I believe that the district court should have an
oppommity to decidewhether it will exercise its discretion to act sua
sDonte, especially given the fact that its decision
on this point will affect the scope of the evidentiary hearing it needs
to hold. This follows the same approach we took in Ma,,hita v.
Samnles. 162 F.3d 662 (1 Ifil Cir.1998), wherewe remanded a case
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to the district court to permit the district court to decide whether it

would dismiss plaintiffs case for failure to comply with the local
roles. Id. at 664-65.
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION

JEFFREY LOYD, et al. ]

]
Plaintiffs, ]

]
vs. ] CV-92-N-0058-NE

]
TOMMY HERRING, et al. ]

] ENTERED

Defendants. ] Jan. 27 1998

ORDER

On January 27, 1998, the court conducted a hearing on the

July 2, 1997, motion to terminate the two consent decrees and the

permanent injunction pursuant to the Prison Litigation Reform Act,

filed by the Attorney General of Alabama and the Commissioner of

the Department of Corrections; and the January 13, 1998, petition

for order to show cause why the commissioner of the state of

Alabama Department of Corrections should not be held in contempt,

filed by the defendants and cross-claimants.

Upon due consideration of the arguments by counsel at the

hearing and argument contained in their respective briefs, it is hereby

ORDERED, ADJUDGED and DECREED:

I . The motion to terminate the two consent decrees and the

permanent injunction is GRANTED. Accordingly, the consent

decrees entered by the court on November 7,1994, and March

17,1995, respectively, and the permanent injunction entered January
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12,1995, are VACATED.

2. The automatic stay provision of the PLRA, §

3626(e)(2), provides that prospective relief shall be automatically

stayed beginning 30 days aRer a motion to terminate is filed.

Specifically, the statute provides: "Any prospective relief subject to

a pending motion shall be automatically stayed during the period...

beginning on the 30th day after such motion is filed, in the case of a

motion made under paragraph (1) or (2) of subsection (b) [the

PLRA's termination provision]." This provision has subsequently

been amended to permit postponement of the effective date of an

automatic stay by 60 days for good cause. See Department of
dustice Appropriations Act, 1998, Pub.L. No. 105-119, §

123(a)(3)(C), 111 Stat. 2440, 2470 (1997). Because the motion to

terminate in this case was filed on July 2, 1997, approximately 156

days ago, the consent decrees and preliminary injunction have been

automatically stayed by the PLRA for several months now. As a

result, the January 13, 1998, petition for order to show cause why the

commissioner of the state of Alabama Department of Corrections

should not be held in contempt is DENIED.

Done, this 27th of January, 1998.

s/ __
EDWIN L. NELSON

UNITED STATES DISTRICT JUDGE
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IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION

JEFFREY LOYD, etc., et al., )

)
Pla'mtiffs, )

)
v. ) CivilActionNo. 91-N-58-NE

)
TOMMY HERRING, etc., et al., )

)
Defendants. )

Approved and

adopted Nov. 7, 1994

CONSENT ORDER

LYNNAE THANDIWE JACK LIVINGSTON

BARRY J. FISHER Livingston, Porter & Paulk

Southern Center for Human Rights 123 East Laurel

83 Poplar Street, NW. Scottsboro, AL 35768

Atlanta, GA 30303 (205) 259-1919

(404) 688-1202
DARYL MASTERS

Attorneys for Plaintiffs Webb & Eley

166 Commerce St., Suite 300

Montgomery, AL 36101

(205) 262-1850

Attorneys for Defcnd_B
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[Table of Contents omitted]

I. DEFINITIONS

1. The terms "Plaintiffs" and "inmates" refer to all inmates who

are now or will be in the future incarcerated in the Jackson County
Jail.

2. The term "Defendants" refers to Jackson County; the

Jackson County Commission, and Commission members Houston

Kennemer, Ralph Eustace, Buddy Hams, Eddie Smith, and JD.

Atldns; Sheriff Mike Wells; Jackson County Jail Administrator OZ.

Brown; and their agents, officers, successors in office, employees and

all persons acting in concert or participation with them.

3. The term "State Defendants" refers to the Alabama De-

partment of Corrections and Tommy Herring as Commissioner of the

Alabama Department of Corrections, and his successors in office.

4. The term "existing jail" refers to the jail located on the

second floor of the county courthouse in Scottsboro, Alabama, and

shown in Appendix A.

5. The term "new jail" refers to the jail to be constructed in

Jackson County, Alabama, as provided for in this proposed consent

order (hereinafter "Order"), which will be ready for occupancy and

will take the place of the existing jail as soon as reasonably possible,

but no later than twenty-four (24) months after this order is entered

by the court.
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6. The term "jail" refers to the existing jail and the new jail.

7. The term "qualified health care personnel" shall refer to phy-

sicians, dentists and other professional and technical workers who are

properly licensed to engage m activities that support, complement, or

supplement the functions of physicians or dentists or both, and who

are licensed, registered or certified as is appropriate to their

qualifications to practice. Further, they can only practice within their

licenses, certification or registration.

8. The term "health trained staffmember" refers to correctional

officers and other personnel without health care licenses who are

trained in limited aspects of health care as detemUned by a licensed

physician, or other appropriate certifying official.

Il. BACKGROUND

9. This settlement arises out of a class action lawsuit concer-

ning the conditions of confinement at the existing Jackson County
Jail. The case was certified as a class action on behalf of all inmates

who are now or m the furore will be incarcerated in the Jackson

County Jail. This proposed consent order is substituted by the

parties for the one previously submitted to the court in March 1993.

10. The parties agreed to attempt to resolve this action without

further litigation. After discussions between the parties, this Order

was agreed upon as a resolution of Plaintiffs' request for injunctive

and declaratory relief.

11. Only the Plaintiffs and the Defendants identified in

paragraph two are parties to this order. Claims involving all other

parties to this lawsuit, including the State Department of Cor-
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rections, Comnussioner Tommy Herring, the Jackson County

Health Department, and its administrator, Lyle Haas, remain
unresolved.

III. GENERAL PROVISIONS

12. Policies, practices, procedures, services and privileges

discussed below apply to both the existing and the new jail. Where

the physical limitations of the existing jail facility require

modification of particular policies, practices, procedures, services,

and privileges, this has been noted in the provision. Where action

is to be taken with regard to inmates entering the jail, such action

shall also be taken with regard to all inmates currently at the jail.

IV. SUBSTANTIVE PROVISIONS

A. NEW JAIL

13. The Defendants shall finance, design, construct and

maintain a new jail facility to replace the existing Jackson County

Jail. The new jail shall be completed and take the place of the

existmg jail as soon as reasonably possible, but no later than

twenty-four (24) months after the date this Order is entered by the

court. If the Defendants fail to comply with this provision, the

court may, on its own or upon motion by the Plaintiffs, impose any

sanctions or additional relief, including but not limited to monetary

penalties and farther reductions in the population of the existing

jail In addition to the provisions set out specifically in this Order,

the new jail and an)' additions shall be built and operated to

provide, at a minimum, the following:

a) at least two (2) fire exits remote from each that are

accessible from each living unit;

b) all furnishings, mattresses, cushions that are used in
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the jail are subjected to careful fire safety evaluation

before purchase or use;

c) an intake/booking areas that is accessible to the fol-

lowing:

i. a shower;

ii. a sally port;

iii. drinking water;

iv. a storage area for inmates' personal

property;

v. a telephone;

vi. interview spaces;

vii. operable toilets and wash basins;

d) at least two (2) single occupancy rooms that are avail-

able for the continuous monitoring of seriously ill,

mentally disordered, injured or nonambulatory

inmates;

e) separate housing for males and females;

f) a separate dayroom leisure-time space for each cell-

block, detention room cluster or housing unit;

g) a space outside the cell or room that is provided for

inmate exercise;

h) a space for religious services, educational programs

and visiting;

I) equal opportunity for males and females to participate

in programs and services;

j) conformity with all applicable federal, state, and local

building codes;

k) housing of handicapped inmates in a manner that pro-

vides for their safety and security;

1) indoor or outdoor exercise areas each of which

provide a minimum of fifteen (15) square feet per

inmate;

m) that the jail is accessible to the public and accessible
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to and usable by handicapped persons.

All cell areas shall allow for continuous observation by

staff and shall include:

a) a locker per each occupant;

b) natural light;

c) toilet and shower facilities;

d) a bed at above floor level, desk or writing space, and a

stool, per each occupant;

e) Noise levels that, measured by a sound level meter

using the A-scale weighing (dBA), do not exceed

seventy (70) decibels in daytime and forty-five (45)

decibels at night.

14. Housing in the new jail shall comply with the following

provisions:

a. Unencumbered floor space, as used in this and

other paragraphs in this Order, shall be defined as usable space that

is not encumbered by furnishing or fixtures. At least one dimension

of the unencumbered space shall be no less than seven feet. In de-

termimng unencumbered space in a cell or room, the total square

footage (measuring from interior wall to interior wall) is obtained

and the square footage of all fixtures and equipment is subtracted.

All fixtures and equipment must be in operational position and

must provide the following minimum areas per person: bed, plumb-

ing, fixtures (if inside the cell or room), desk, locker, and chair or
stool.

b. Total floor space, as used in this and other para-

graphs in this Order, shall be defined as cell space measured from

interior wall to interior wall, including the space occupied by

fixtures and equipment.
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c. In measuring the unencumbered as well as the total

floor space available to each inmate, only the cell in which an

inmate is housed, and not any dayroom or other area to which he

has temporary access each day, shall be counted.

d. All single-occupancy cells in which inmates are

confined shall have at least thirty-five (35) square feet of unencum-

bered floor space for a single cell occupant. Such cells shall have

at least seventy (70) square feet of total floor space for a single cell

occupant when confinement exceeds ten (10) hours per day for the

occupant. The new jail shall be designed to provide single

occupancy cells for, at minimum, one-third of the maximum

population.

e. Written policies, procedures, and practices shall

provide that single-occupancy cells/rooms shall be available for the

following categories of inmates when indicated by the classification

system, medical diagnosis, or other professional conclusions:

inmates with severe medical disabilities; inmates suffering from

serious mental illness; sexual predators; inmates likely to be

exploited or victimized by others; and, inmates who have other

special needs for single occupancy housing. Single cells shall be

required for inmates assigned to maximum and close custody, but

also may be used for inmates assigned to minimum or medium

custody.

f. Multiple occupancy cells shall house no more than

fifty. (50) inmates, each of whom is screened prior to admission for

suitability to group living. All multiple-occupancy cells in which

inmates are confined shall have at least twenty-five (25) feet of

unencumbered floor space for each occupant. Confinement in

multiple occupancy cells shall not exceed ten (10) hours a day

under normal conditions. Sleeping area partitions are required if

more than four (4) inmates are housed in one sleeping area.

g. A dayroom shall be adjacent to each cellblock,

detention room cluster, or housing unit. Each dayroom in the new
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jail shall provide at least 35 square feet of total floor space per

inmate. No dayroom shall have less than 100 square feet of total

floor space.

h. A classification system shall be used to separate

occupants into groups that reduce the probability of assault and

disruptive behavior. At a minimum, the classification system shall

evaluate the following: mental and emotional stability, escape

history, history of assaultive behavior, medical status, age, and

enem/es of record. Medium security inmates housed in multiple

occupancy cells and rooms require direct supervision or direct

continuous visual observation of inmates by staff. Male and female

inmates shall be housed in separate cells and rooms.

i. The design and operation of the new jail shall be in

compliance with applicable provisions of the Americans with
Disabilities Act.

j. The new jail shall be designed to accommodate

physical plant expansion, if necessary.

15. Inmates housed in the new jail shall have access, 24-hours

a day, to an above-floor toilet and an operable wash basin with

thermostatically controlled hot and cold running water, including

potable drinking water. Each single-occupancy cell in the new jail

shall have one such toilet and one such wash basin. Multiple-

occupancy cells shall have no fewer than one wash basin for ever 3,

twelve (12) inmates and no fewer than one toilet for every twelve

(12) inmates in male facilities and one toilet for every eight (8)

m-mates in female facilities. Urinals may be substituted for up to
one-half of the toilets in male facilities.

16. Inmates housed in single-occupancy cells in the new jail

shall have access, at least once a day, to an operable shower with

hot and cold running water. Each multiple-occupancy cell in the

new jail shall have at least one such shower for every eight (8)
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inmates.

B. STAFFING/TRAINING

17. To provide for the security of thc jail, for inmates' access

to staff, for programs and services, and for the safety of the

inmates, the jail shall be staffed with enough officers to maintain

services and the safety and security of the jail. The jail staffshall

include at least one (1) female officer whenever a female inmate is

present in the jail. At least one (1) male officer also shall be on

duty on all three shifts of each day. Dispatcher positions shall not

be considered as jail officer positions in either the old jail or the

new jail.

18. In the new jail, at least two (2) officers shall be

assigned per shi_, one of whom is free to leave the control desk. In

addition to the staffdescribed m paragraph 17, there must be

sufficient staffon duty to perform all necessary procedural

functions of the jail and implement the terms of this Order.

Sufficient staffshall be hired and trained such that the required

staffing levels can be maintained even during per/ods of staff illness
and vacation.

19. Defendants shall establish a training program either in-

house or through an outside agency which all present and futore jail

staffshall be required to complete. Present staffmembers who

have already completed this training shall not be required to repeat

it under this section. Both pre-service and annual m-service

refining shall be required for all jail staff.

20. Training shall include at a minimum:

a. training m all substantive areas covered by this Order,
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including but not limited to, health screening, suicide

detection and prevention, mental health and drug and

alcohol related emergencies, security procedures, first

aid, classification of inmates, disciplining of inmates,

supervision of inmates, use of force, use of chemical

agents, inmate roles and regulations, rights and

responsibilities of inmates, fire and emergency

procedures, key controls, basic counseling techniques,

and prevention of sexual harassment; and

b. training on implementation of this Order and the

policy and procedure manual described in paragraph
22.

21. All present staffshall be required to complete eighty (80)

hours of training within a year. Those present staffmembers who

have already completed such training shall be certified as having

done so by either the sheriffor jail admimstrator. All future staff

shall be required to complete eight3' (80) hours of training as soon

as practicable, but in all cases within six (6) months of their job as-

signment. Each year thereafter, present and future staff shall be

required to complete a minimum of twenty-four (24) hours of

training per year, with at least forty (40) hours of training being

preferred.

C. POLICIES AND PROCEDURES

22. Defendants shall develop and implement written policies

and procedures which at a minimum cover each substantive area of

this Order and conform with all federal, state and local laws and
standards.

23. Defendants shall develop and provide all incoming

inmates with an inmate handbook containing rules and regulations
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based on the provisions of this Order. Inmates who are not able to
read shall have communicated to them the substance of the inmate

rules and regulations as set out in the handbook within twenty-four
(24) hours of arrival at the jail. In addition to infornUng the
inmates about the inmate rules and regulations of the jail, the
handbook shall describegenerally describe the criminaljustice
procedure and schedule in Jackson County. The handbook shall
also state that the jail is being run pursuant to a court order and
shall indicate that copies of the Order are available in the law
library. The names and addresses of the Plaintiffs' lawyers and the
court-appointed monitor shall be included in the handbook. (The
role and method of appointment of the monitor is discussed in
paragraph 139).

D. POPULATION

24. To remedy problems at the existing jail and prevent
overcrowding at the new jail, Defendants shall make a good faith
effort to implement alternatives to incarceration. The alternatives
to incarceration shall include programs for both pre-trial and
sentenced inmates. The Defendants agree to seek the assistance of
an agency or organization specializing in alternatives to
incarceration.

25. To remedy problems at the existing jail, Defendants shall
undertake the following measures:

a. As shown on Appendix A, "Bullpen 1"refers to the
housing area, closest to the elevator, that includes a "Dayroom" and
three, adjacent "MO. Cells" (multiple-occupancy cells). As shown
on Appendix A, "Bullpen 2" refers to the housing area, farthest

from the elevator, that includes the jail's other "Dayroom" and three
other, adjacent "M.O. Cells."
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b. No more than seventy-two (72) inmates shall ever

be housed in the existing jail at any time. The "women's cell," as

shown in Appendix A, shall house no more than two (2) persons at

any time. Persons confined in the "10 Man Cell" or the "Trustee

Cell," as shown in Appendix A, shall not be confined to their cell

more than ten (I0) hours a day. Bunks shall not be added to cells

to increase the number of persons to be housed in a given cell

beyond the rated capacity of that cell.

c. To the extent consistent with public safety, Defen-

dants shall, generally, keep the inmate population as Iow as

possible, and more specifically, shall reduce the average daily

population in the jail, for each calendar month, to sixty (60); reduce

the average daily population of "Bullpen One," for each calendar

month, to eighteen (18); and reduce the average daily population of

"Bullpen Two," for each calendar month, to eighteen (18).

d. Monthly reports (which are discussed further in

paragraph 139) by Defendants to the court, the monitor, and

Plaintiffs' counsel shall include the daily inmate populations of the

jail and the steps that Defendants took to reduce the population on

or with respect to those days on which the population of the

existing jail exceeded (60), or the population of either "Bullpen

One" or "Bullpen Two" exceeded eighteen (18). In addition to such

reports, for each day that the existing jail's population exceeds sixty
(60) inmates, the Defendants shall provide prompt, written notice of

this fact, as well as of the measures that are being taken to reduce

the population, to the monitor, Plaintiffs' counsel, the Jackson

County Circuit Court Judges, the Jackson County District Court

Judge, the Jackson County District Attorney, and the Jackson

County Circuit Clerk. Copies of such written notice also shall be

provided to each Defendant personally.

e. Defendants shall also form an inmate population

reduction comnUttee consisting of Jackson County criminal justice

officials to help monitor and control the inmate population.
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f. County inmates housed at the Scottsboro Police

Department Jail shall not be considered as part of the existing jail's

population for the purposes of the above population caps.

g. Inmates in the Jackson County Jail who have been

sentenced to imprisonment in the custody of the Alabama

Department of Corrections shall be transferred from the existing

and new jail, and accepted by the Department of Corrections, on a

timely basis. A timely basis shall be defined as within 30 days of

the time the necessary documents associated with the inmate's

sentence and transfer have been completed and forwarded to the

Department of Corrections. The Jackson County Sheriffshall

enlist the assistance of the Jackson Count3' Circuit Judges and

District Judge, as well as the assistance of the Circuit Clerk, to

ensure timely preparation and forwarding of these documents.

Defendants shall inform the monitor of all unreasonable delays in

the preparation and forwarding of these documents.

26. No inmate shall be required to sleep on the jail floor. No

inmate shall be required to sleep in the dayrooms for any period of

time. Under staffsupervision the dayrooms may be used to provide

some exercise opportunities if necessary and not inconsistent with

the other provisions of this Order.

27. The cell in the existing jail known as the "drunk tank," as

shown on Appendix A, may be used as a temporary holding cell but

no inmate shall be housed in it for more than eighteen (18) hours.

E. FIRE SAFETY

F. ItEATINGICOOLINGIVENTILATIONILIGHTING
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G. SANITATION/MAINTENANCE/PEST CONTROL

H. HYGIENE

I. FOOD SERVICE

J. EXERCISE AND RECREATION

K. RELIGIOUS SERVICES

L. MEDICAL CARE

M. SPECIAL NEEDS MANAGEMENT

1. Suicide/Mental Illness

2. Intoxication

3. Sexual Assault

4. Pregnancy

N. SECURITY AND CONTROL
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O. CLASSIFICATION

P. DISCIPLINARY PROCEDURES

Q. INMATE COMMUNICATION

1. Visitation

2. Mail

3. Telephones

R. ACCESS TO COURTS

S. GRIEVANCE PROCEDURE

T. INMATE WORKER SYSTEM

U. NON-DISCRIMINATION

V. COMPLIANCE
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139. Except where otherwise specifically indicated, the

Defendants shall implement or initiate implementation of all

provisions of this Order within forty-five (45) days of the signing of

the Order. Defendants shall make monthly reports on their efforts

to comply with this Order until such time as all provisions of this

Order have been implemented. These reports shall be provided to

Pl,amtiffs' attorneys, the monitor, and such other parties as the court

may direct. The court shall, as soon as practicable, appoint a

qualified, neutral individual as a monitor to evaluate and report on

the progress of the Defendants in complying with each of the

provisions of this Order. The monitor shall be entitled to a

reasonable fee for this work, which shall be taxed as part of the
costs to the Defendants in this case. The exact manner in which the

monitor will be selected and his or her duties wilt be determined by

the court after consultation with the parties.

140. Counsel for the Plaintiffs shall have access to copies of

all documents which relate to the implementation of this Order.
Counsel for the Plaintiffs shall have access to all records and

recordings which relate to the implementation of this Order.

Counsel for the Pl_fmfiffs shall be allowed access to an3' inmate,

during regular business hours and upon reasunable notice to the jail

staff. Upon reasonable notice to Defendants' counsel, counsel for

the Plaintiffs shall have access to all willing staff and all facilities

as necessary to address issues affected by this Order. The

Defendants' counsel may be present at an5' meeting between
Plaintiffs' counsel and a staff member.

W. JURISDICTION

141. This Court has jurisdiction over the subject matter of

this action and the parties hereto.
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142. The Court shall retain jurisdiction in this case to ensure

that this Order and ail plans incorporated herein are fully

implemented. At_er a reasonable period of time, but in no event

less than one year after the new jail is built and occupied,

Defendants may petition to court to end jurisdiction by showing

they are in compliance with this order.

X. NOTICE

143. The Defendants shall immediately explain the terms of

this Order to all &their agents, servants, representatives and

employees in any way connected or potentially involved with the

jail, including jail staff and sheriffs' deputies, in order to ensure

their understanding &the requirements ofth/s Order and the

necessity for strict compliance therewith. AIl jail staffmembers

and other individuals providing services required by th/s Order shall
sign a statement indicating that they have read and understood this

Order; such statements shall be retained by the Defendants. The

Defendants shall require strict compliance with this Order by their

respective employees, agencies, assigns, or successors.

144. The Defendants shall provide notice of this Order's terms

to all members of the Plaintiffclass by posfmg, within ten (10) days

of the signing of this Order and monthly thereafter as made

necessa_, by the removal or destruction of posted copies. In the

existing jail the Order shall be posted accordingly; five (5) full

copies in the booking room, two (2) summarized copies in the halls

where inmates receive visitors, one (1) copy in the women's cells,

one (1) copy in the ten-man cell, one summarized copy in each of

the one-man cells, one (1) copy in the holding cell or "drunk tank,"

and one (1) summarized copy in each dayroom In the new jail the

Order shall be posted accordingly; five (5) full copies in the law

library, two (2) summarized copies of this Order in the visiting
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room and notices of the Order in each cell-block area. The pages of

the full and summarized copies shall be covered with sheet

protectors. The cover page of each posted full or summarized copy
of the Order shall include the names and addresses of Plaintiffs'

counsel. Those notices that are posted monthly because of the

removal or destruction of previously-posted notices shall be

provided to Defendants by Plaintiffs' counsel. In addition to the

general posting of the Order, the inmate handbook described herein

shall advise inmates of the fact that the jail is being operated under

the terms and conditions of an Order entered by the United States

District Court for the Northern District of Alabama, and that upon

request, any inmate shall be provided access to a copy of the

complete Order.

Y. DISPUTE RESOLUTION

145. If the Plaintiffs believe that the Defendants are in

violation of any part of this Order, they shall notify the Defendants

and the monitor of the alleged violation. The Defendants shall have

10 days from the time of written notification to respond in writing

to the Plaintiffs and the monitor. If, after that 10-day period has

expired, the parties are unable to resolve any differences, they ma),

submit them to the monitor for mediation. Alter 30 days have

elapsed from the submission to the monitor (or, by agreement of the

parties, at an earlier date), any issues remaining unresolved may be
submitted to the court for resolution.

146. Plaintiffs shall retain the fight to seek additional fees and

costs, beyond any agreed to through the date of the entry of this

Order, if Plaintiffs obtain a favorable ruling from the court on any

dispute with respect to the Defendants' compliance with this Order.

Z. ATTORNEYS FEES
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147. The parties to this Order recognize that, for the purposes
of awarding attorney's fees, the Plaintiffs are prevailing parties.
Further, the parties have settled this issue, agreeing upon the
amount of attorney's fees and costs due to the Plaintiffs. This
amount has been paid.

Consent to the entry of the preceding order is hereby granted,
this the 22nd day of September, 1994.

s/ s/
LYNNAE THANDIWE JACK LIVINGSTON

BARRY J. FISHER Livingston, Porter & Paulk
Southern Center for Human Rights 123 East Laurel
83 Poplar Street, NW Scottsboro, AL 35768
Atlanta, GA 30303 (205) 259-1919
(404) 688-1202

DARYL MASTERS

Attorneys for Plaintiffs Webb & Eley
166 Commerce St., Ste. 300
Montgomery, AL 36101
(205) 262-1850

Attorneys for Defendants

s/ s/
MIKE WELLS HOUSTON KENNEMER
Sheriff Chairman

Jackson County Jackson County Comrmssion
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s/ s/

RALPH EUSTACE BUDDY HARRIS

comrmssioner Comrmssioner

Jackson County Jackson County

s/ s/

EDDIE SMITH OZ. BROWN

Commissioner Jail Administrator

Jackson County Jackson Count3'

[Appendices omitted]
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION

JEFFREY LOYD, et al. ]

]
Plaintiffs, ]

]
vs. ] CV-92-N-OO58-NE

]
TOMMY HERRING, et al. ]

] ENTERED

Defendants. ] Jan. 27 1998

Permanent Injunction

Upon due consideration, the court being fully informed m the

premises, it is hereby ORDERED, ADJUDGED and DECREED:

1. From this day forward, eveD' inmate housed at the

Jackson County, Alabama, jail, old and new, who has been sentenced

to the custody of the Alabama Department of Corrections shall,

within thirty (30) days of the date on which the necessary documents

associated with such inmate's conviction, sentence, and transfer have

been completed and forwarded to the Department of Corrections, be

transferred in the usual manner from the physical custody of the

Jackson County, Alabama, sheriffto the physical custody of the

Alabama Department of Corrections;

2. If any inmate, described in paragraph 1 above, has not

been transferred to the physical custody of the Alabama Department

of Corrections within thirty-five (35) days of the date on which the

necessary documents associated with such inmate's conviction,

A-41



sentence, and transfer have been completed and forwarded to the

Department of Corrections, the sheriff of Jackson County, Alabama,

his successors in office, and those working under his direction or

control or in concert with him, are DIRECTED and ORDERED to

deliver such inmate to the nearest penal facility operated by the

Alabama Department of Corrections and to transfer such inmate to

the physical custody of the person in charge of such facility;

3. The Commissioner of the Alabama Department of

Corrections, his successors in office, and those working under his

direction or control or in concert with him, are directed to take such

affirmative steps as may be necessary to affect the transfer of each

inmate described in paragraph 1 hereof within the time prescribed.

In the event that the sheriffof Jackson County, Alabama, is required

to implement the provisions of paragraph 2, the Commissioner of the

Alabama Depamuent of Corrections, his successors in office, and

those working under his direction or control or in concert with him,

are DIRECTED and ORDERED to accept each such inmate who is

delivered to a facility of the Alabama Department of Corrections and

to pay to the sheriffof Jackson County, Alabama, the sum of $50.00

per da3' for each day over thirty days that any such inmate has

remained in the Jackson County, Alabama jail.

Done, this 12th of January, 1995.

s/Edwin L. Nelson

EDWIN L. NELSON

UNITED STATES DISTRICT JUDGE
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IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DMSION

JEFFREY LOYD, et al., )

)
Plaintiffs, )

)
v. ) Civil ActionNo. 91-N-5g-NE

)
TOMMY HERRING, et al., )

)
Defendants. )

Approved and

adopted Mar. 17, 1995

CONSENT DECREE BETWEEN PLAINTIFFS AND

TOMMY HERRING, THE ALABAMA DEPARTMENT OF

CORRECTIONS, THE ALABAMA DEPARTMENT OF

PUBLIC HEALTH AND LYLE HAAS, ADMINISTRATOR

OF JACKSON COUNTY HEALTH DEPARTMENT

The Plaintiffs and the above-named Defendants hereby submit

to the Court a consent decree, subject to approval by the Court in
accordance with Rule 23 of the Federal Rules of Civil Procedure.

This consent decree resolves the action involving the Plaintiffs and

the above-named Departments and any other named defendants who

work for either the Department of Corrections or the Jackson County

Health Depamnent. This consent decree does not resolve any

disputes involving the Plaintiffs and the other named defendants.
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I. Definitions

1. The terms "Jackson County Jail" and "jail" shall refer to

the current Jackson County Jail and any future jail in Jackson County

in Jackson County Alabama.

2. The terms "Plaintiffs" and "prisoners" shall refer to the
class of all individuals who are now or in the future will be confined

in the Jackson County Jail.

3. The term "Defendant" or "Defendants" shall refer to Lyle

Haas, Administrator of the Jackson Count3' Health Department in his

official capacity and his successors in office and the Alabama

Department of Health. Additionally, the term "Defendant" or

"Defendants" shall refer to Tommy Herring in his official capacity as

Commissioner of the Alabama Department of Corrections and his

successors in office and the Alabama Department of Corrections.

II. Background

4. This settlement arises out ora class action lawsuit

concerning the conditions of confinement at the existing Jackson

County Jail in Scottsboro, Alabama. The suit was certified as a

class action on July 6, 1992, on behalf of all inmates who are now or

in the future will be incarcerated in the Jackson County Jail.

II. General Provisions

5. Venue is proper under 28 U.S.C. §§ 1391 and 1392(a).

6. The Plaintiffs and Defendants agree to attempt to resolve

this actinn without further litigation. After discussions between the

parties, this Consent Decree [hereinafter referred to as "Decree"] was
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agreed upon as a resolution of Plaintiffs' request for injunctive and

declaratory relief.

7. The Defendants do not concede nor admit liabilit3', but

recognize the desirability of ending the litigation by this Decree.

8. This Decree may be modified (a) by the written agreement

of both parties, subject to court approval, or (b) by court order

pursuant to the Federal Rule of Civil Procedure 60(b)(5) due to a

legal or factual change that evokes a grievous wrong.

IV. Substantive Provisions

9. Defendants shall comply with the (_ode of Ala. 1975

Sections 22-3-2 (4), 22-3-5 (1), (3), 22-1 lA-17 and 14-6-80 et seq..

as these provisions relate to the Department of Corrections, the

County Boards of Health, and with the Guidelines for Inspection of

prisons and jails issued by the State Departments of Corrections and

Public Health respectively.

10. Alabama Department of Corrections' employees shall

personally observe and inspect every area of the Jackson County Jail
where inmates are allowed and mark each item on the DOC Jail

Inspection Report. Further, the Alabama Department of Corrections

shall continue the practice of documenting each inspection and

submitting the results of the jail inspection to the county sheriff and

county commission. Employees of the Jackson Count3' Health

Department shall continue to inspect the jail and continue to note any

health and sanitation conditions which violate then existing guidelines

as issued by the Alabama Department of Public Health. The

Defendants shall continue the practice of documenting each

inspection and submitting the results of the jail inspection to the

county sheriff and county commission.
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11. The DOC Inspector shall inform the Jackson County

Comrmssion and the Jackson County Sheriff in writing of the steps

necessary to correct, abate, or remove any unsatisfactory condition

that the inspection finds. Further, the Alabama Department of

Corrections shall have jail inspectors review annually all previous jail

inspections submitted during the year and one prior health inspection

report and one prior fire marshall report of the Jackson County Jail

to determine if there is repeated documentation of unrepaired

conditions and if an unsatisfactory condition is repeated on two

consecutive DOC Jail Inspection Reports, notice shall be sent to the

Jackson County Commission and the Jackson County Sheriffthat the

condition should be corrected, abated, or removed.

12. The Defendants shall provide Plaintiffs' counsel with

inspection reports and any recommendations made by the inspectors

of the Jackson County Jail for a period of five years and thereafter

extended for good cause. Further, the Defendants shall provide

Plaintiffs' counsel guidelines, reports, or regulations issued by the

Alabama Department of Health or Department of Corrections which

effect prisons and jails that have not been previously provided in

discovery of this case for a period of five years and thereafter

extended thereafter for good cause.

13. The Alabama Department of Corrections' Inspector shall

spot check inmate files to ensure that each file contains at a minimum

a completed intake health screening form.

14. The Jackson County Health Department Inspector shall

inspect and report any insanitary conditions found at the jail and

make recommendations m writing to the Jackson Count3,

Counmssion and the Jackson County Sheriff. Said inspector shall

review at least annually all previously submitted inspection reports

for the year to determine if any insanitary condition is repeated on
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two consecutive reports and if a violation if repeated, said inspector

shall request in writing to the county cornnUssion that the violation be

corrected, abated, or removed.

15. The Jackson County Health Department Inspector shall

note the lighting of the jail on his or her inspection report.

16. In conducting the inspection of the jail, the Jackson

County Health Inspector shall use the Guidelines for the Inspection

of Prisons and Jails as revised. (see attachment)

17. The Jackson County Health Department Inspection shall
continue to note whether a comfortable and well-ventilated

environment exists. Any noted deficiencies shall continue to be

documented and reported to the County Comrmssion and Count),
Sheriff's Office.

18. The Jackson County Health Inspector shall continue to

notify the Jackson County ComnUssion and/or the Jackson County

Sheriffif flies, roaches, rodents or other vermin are noted in numbers
which constitute a health hazard.

19. The Jackson County Health Department shall require:

a. the screening of all inmates for symptoms of tuberculosis;

b. the testing of all jail staff for tuberculosis at least once

annually or upon exposure to infectious tuberculosis.

c. the tuberculosis testing of all inmates sentenced for thirty or

more days.

d. recommend that inmates testing positive for tuberculosis
disease be isolated from other inmates.
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20. It is understood and agreed by the parties hereto that the

actual screening and testing of inmates and jail staff as referenced in

paragraph 19 shall be the responsibility of the Count), Defendants

pursuant to paragraphs 56 and 57 of the Consent Decree entered into

by the County Defendants and the Plaintiffs approved by Judge

Edwin L. Nelson on November 7, 1994.

V. Attorneys' Fees

21. The Plaintiffs shall be considered prevailing parties and

shall be entitled to an attorney fee of $5,000 from the Alabama

Department of Public Health and $5,000 from the Department of
Corrections.

22. Entered into on this the 21st day of December, 1994.

s/ s/

Lynnae F. Thandiwe John Wible

Barry Fisher 434 Monroe Street

83 Poplar Street Montgomery, AL 36130

Atlanta, GA 30303 COUNSEL FOR
COUNSEL FOR PLAINTIFFS DEFENDANT ALABAMA

DEPARTMENT OF

PUBLIC HEALTH
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s/ s/

Andrew Redd Donald E. Williamson, M.D.

COUNSEL FOR THE DEPART- 434 Monroe Street

MENT OF CORRECTIONS Montgomery, AL 36130
STATE HEALTH OFFICER

ALABAMA DEPART. OF

PUBLIC HEALTH

s/

Tommy Herring

50 North Ripley Street

Montgomery, AL 36130
COMMISSIONER

DEPARTMENT OF CORRECTIONS
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