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6
IN THE UNITED STATES DISTRICT COURT

7
FOR THE DISTRICT OF ARIZONA

o
CHARLES BLACK, et al., )

9 >
P l a i n t i f f s , ) No. CIV 84-111 PHX CAM

10 >
VS. ) O R D E R

JAMES D. RICKETTS, et al., )
12 >

Defendants. )
13 >

14 Having received and considered the Motion for Approval of

15 Stipulated Partial Settlement Agreement, filed December 6, 1985, the

lg Stipulated Partial Settlement Agreement, attached to said motion and

17 hereinafter entitled exhibit #1, and the Notice to Class of Proposed

lg Partial Settlement, filed February 19, 1985:

19 1. IT IS ORDERED that the Motion for Approval of Stipulated Partial

20 Settlement Agreement, filed December 6, 1985 is granted. The Stipulated

21 Partial Settlement Agreement, exhibit #1, affixed to this Order is

22 hereby adopted as the Order of this Court.

23 2. IT IS FURTHER ORDERED that the effective date for purposes of

24 monitoring the Stipulated Partial Settlement Agreement is June 18, 1985.

25

26



Dated this / / Say of December, 1985.
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C. A. Muecke
United States District Court Judge
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

CHARLES BLACK, et al.>

Plaintiffs,

vs.

JAMES G. RICKETTS, et al.,

Defendants.

CIV 84-111 PHX-CAM

STIPULATED PARTIAL
SETTLEMENT AGREEMENT

On May 7, 1984, the plaintiffs in this class action

lawsuit filed their amended complaint alleging violations of

the United States and Arizona Constitutions and .Statutes. The

parties agree to the submission of this Stipulated Partial

Settlement Agreement to the court for its review and approval.

It is agreed by and between the parties as follows:

1. This agreement is entered.into as a Partial

Settlement of existing disputes between the plaintiff class and

the defendants as to appropriate policies, procedures and

practices necessary to operate the Administrative Segregation

Unit of the Arizona State Prison in a manner which will satisfy



1 practice by the defendants, it being fully understood that the

2 defendants unequivocally deny that any such acts or practices

3 exist or have occurred.

4 . 5. In the event any provision of this agreement

5 results in ambiguous interpretation or misunderstanding between

6 the parties, the party complaining of such misunderstanding

7 shall notify"the parties by mail. The parties shall have

8 thirty (30) days following receipt of notification to resolve

9 the problem. If the parties are unable to reach agreement

10 within thirty (30) days, the issue shall be submitted to the

11 Court for resolution. The thirty (30) day time limit may be

12 shortened or extended upon agreement of the parties. No

13 attorneys fees or costs shall be awarded for such clarification

14 if resolved without court intervention.

15 In the event any provision of this agreement is held

16 unlawful by a court of competent jurisdiction, all other

17 provisions of this agreement shall remain in effect and only

18 the rights and/or obligations established in the voided portion

19 shall be extinguished.

20 6. .The parties agree to retain an independent monitor,

21 who shall be a person acceptable to both parties, to observe

22 and report upon compliance with the terms of this agreement,

23 and to give advice and recommendations to either party upon

24 request. The parties have agreed to the appointment of Alan

25 Breed as monitor. If in the future the parties are unable to

26 agree upon an individual to serve as monitor, each party will
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1 defendants1 custody for purposes of compliance with the terms

2 of this agreement;

3 c. have the authority to retain experts to evaluate

4 the technical areas of medical-psychiatric care, sanitation,

5 classification and fire safety when such assistance becomes

5 necessary to adequately assess compliance. Local experts will

7 be used when available. The experts1 fees and costs will be

8 paid by defendants;

9 d. have unobstructed access to tour and inspect the

10 institutions. Ordinarily the monitor will inform the Director

11 of Corrections of his plans to visit the institutions, but

12 may visit unannounced if necessary.

13 e. not be subject to dismissal except upon agreement

14 of both parties, or by the court upon motion of one of the

15 parties and a showing of good cause.

16 7. The monitoring period shall continue for 18 months

17 from the date of the approval by the court of this Stipulated

18 Partial Settlement Agreement. During that time the monitor

19 shall prepare three (3) reports summarizing the monitor's

20 findings and evaluations. Copies of such reports shall be

21 provided to counsel for the parties. The parties shall have

22 thirty (30) days from the date a report is issued to resolve

23 any disputes. After the expiration of those thirty (30) days,

24 either party may initiate court action to resolve a dispute

25 arising from the monitor's report.

26 8. Counsel for plaintiffs will be provided with notice

-5-



Settlement Agreement is the date on which it is approved by

this court.

DATED this JU/^ day of fifth her , 19 84,

v.. ROBERT K. CORBIN
Attorney/
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HOMAS PROSE
^Assistant Attorney General
Attorney for Defendants

CLAUDIA WRIGHT

iTCE L . BENDHEIM
Attorneys for Plaintiffs
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1 requested by medical personnel.

2 E. At least one day per week of additional dental

3 coverage, for a total of two days per week, shall be provided.

4 ' F. Special therapeutic diets, prescribed by appro-

5 priate medical authorities, shall be provided. Diet prescriptions

6 should be specific, complete and rewritten monthly,

7 G. Emergency medical drills shall be conducted on

8 a regular basis. Correctional officers shall have standard

9 first aid training and, minimally, one health trained officer

10 per shift shall be trained in cardiopulmonary resucitation

11 (CPR) .

12 H. Each and every contact with an inmate patient

13 by any and all health care staff shall be appropriatedly noted

14 in the inmate's medical record.

15 I. A patient-to-nurse call system shall be installed

16 in the infirmary area. •'- •,-.

17 j . in addition to psychiatric coverage, a qualified

18 mental health professional (either a clincally trained

19 psychologist or a psychiatric social worker with clinical

20 training) who meets educational and licensure/certification

21 criteria specified by his/her respective discipline«and who

22 is clinically trained in psychopathology shall be assigned to

23 and responsible for providing adequate mental health care and

24 treatment.

25 K. A psychiatric nurse shall make rounds in admin-

istrative segregation at least once per week. The m.ental

-9-



in the observation area prior to removal from the unit to a

more appropriate setting, an appropriate sucide watch shall

be employed. If an inmate is overtly suicidal, he shall be

immediately evaluated by the mental health professional described

in 11 J above or by a psychiatrist. Prior to this evaluation,

the inmate shall be continuously visually observed.

II Access to Courts

A. Defendants shall comply with Wilkinson v.

MacDougall, No. CIV 81-1397 PHX CAM (MS), (January 5, 1984).

B. Consistent with security requirements, inmates

in administrative segregation shall be allowed to work in

the law library with co-defendants or co-plaintiffs in the

preparation of their cases.

C. Persons confined in administrative segregation

shall be allowed reasonable access to the law library.

D. Designated administrative segregation inmates

may assist other inmates in the preparation of their cases

consistent with policy number 302.11 (April 23, 1984). »
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Hi TiiL UvlTLD STATLS DISTI^ICT COURT

FOR TdE DISTRICT OF AHIZOiv\

WIluCIIxSON, ' )
)

P la in t i f f , )

v s . ) ."to. CIV 31-1397 PiiX CAM (MS)

".'.'.TC; i-L.ci^jJS'-LL/ e t a l . , ) O R D E R

i . - )

g received ani considerca Piaisiciff's i'jption for Partial

J Sarreiry Juujnent filed April 18, 1953; Dofeniant's Response to

• Pioiiiuif£' s .-i.-uio:! am Dcifeiiianc's Cross-viotion for SaT;;̂ ry Judgznsiit

I £iic~ July 22, 19o3; Plaintiff's Reply to DefGi^ant's Rssionse ani
!
1

j Plaintiff • s rcasporise to Itefc '̂jJaiiu's Cros3-I>Dtion for Sunirary Jud-fv.snt

• fiifeu t̂î w-i/ibcj: 20, Iyi3; Dof<i>^uit.'s ileoiy to Plaintiff 's H33i.o:ise
j

• filwu ivovaiosc 4, 19o3, Plaintiff 's St3csru=r;t of Facts pursuant to Local

P-iici 11 (i) f i l«i l-iiVcsâ or 15, 1983, Lxaferrant' s Stateasnt of Facts

; âi.-L-aa,.- to 1/.O31 iUle l l ( i ) fil-aa Ncrv'er.oar 22, 1933; Difendiuit's

! Affidavit of Ilarv-ajiiie i-Lijestic filed ivoveabar 22, 1933; Defeiidaiit's

i Affiuavit of V.illiaa L:. Kansas filed i+ove^ixac 22, 1983; Plaintiff 's

iiacion to Striiie 7»ffiiiivits In Support of Defendant's Crcss-.'-Jotion for

Si.v.ari* Ju-grasat fil&i lovcr.ujGr 29, 19S3; Plaintiff 's Opposition to



Defendant's ?tocion for Siinrary Judgment on the Issue of Da-rages filed

Dectinbar 2, 1933; and having hoard oral argument en the su.:rury judgment

notions on IXiceiiber 5, 19d3, this Court finds as follows:

Plaintiff, a prisoner oorifined at the Arizona State Prison in

Florence, filed his A-r̂ nded Complaint pursuant to 42 U.S.C. £19S3 on

Fearjary 3, 1982, requesting injunctive relief which would require

prison officials to provide him with a constitutionally adequate prison

law library and nonstary dainages for injuries caused by an allegedly

inadequate law library. In his I-iDtion for Partial Sugary Judgment,

Pluiiitiff requests declaratory judg-.neiit t-viat ti-»3 law library has been

&i>u. s t i l l is in£X.e.;uat:ef and tliat ziie. library hours scliedule does not

provide him with sufficient access to the library, both in violation of

Plaintiff's due process curl equal protection rights; Plaintiff also

requests injunctive relief which would require prison authorities to

cease providing ium with an inadequate library and to keep the library

open for an adequate nurroer of hours, including weekend hours.

Dafeiidajiu's Cross-! .ution for Saiujary Jud^.ieiif claims tiiat ths pirison law

library never Yi^s.s b-iei'i aiid is not licw cons-citutionally ij-adoquate; tliat

if tiiis Co.irt fiii^s t ie law library to have bt-an constitutionally

te, Plaintiff 's clairs for injunctive. relief are moot beca'osa

the library is now adequate; aivd that Defendant is entitled to suinrory

ju--2j.:'ujJit on ti3i i^sje of dcLiiâ os h^cz^sz Picdxj'ciff has not shcr.-m, by

affidavit or othervdLse, any injury due to an allegedly inadequate

library arid/or b^caass Defendant is sl-ieldai fran dctna-ges liability by a

"yocd faitii" qu.ilified iraanity discussed in fiarker v. ^nnan, 651 F.2d

1107 (5tii Cir. 1931).



In bounds v. Snith, 430 U.S. 317, 828 (1377), tne Supreme Court

held that "the fundamental coiis-citutioriai right of access to the courts

requires prison authorities ro assist in;;a.tes in the preparation and

filing of meaningful le-̂ al papars by providing prisoners vrith adequate

law libraries or adequate assistance fraa persons trained in the law."

"Tnat right is premised on the Due Process Clause and assures inmates of

the opportunity to challenge violations of their constitutional

rights., .anci unlawful convictions .The state has the affirmative duty

to provide constitutionally adequate access, Sounds v. S.rith, 430 U.S.

at 529, cud. bears th3 burden of deronstrafcin-j the adequacy of the clioson

method. Suise v. Huukiiis, 534 F.2d 223, 223 (7th Cir. li37S), cert.
i

i ^ 4 £ i / ^40 U.S. 916, 99 S.Ct. 1234, 59 L.Ed.2d 466 (1979)." Storseth

-_v. SpaiL-aii, 654 F.2d 1349, 1352 (9th Cir. 1931) (citations Quitted).

In the ins-cant case, Defendant doas liot claiia that i t provides any

projraiti of assistance fron persons trairied in the law, the fact that

prison officials allow iiiiiate "jailhouse lawyers" to parfor.n le^al work

for otvar inrratos, see Affiuavit of Elisabath iiamon attacijed to

LtefeT/daut's Response to Plaiiitiff 's i-iotion for Partial Sairrary Judg.iient,

coa3 lot satisfy tiie Statt 's obligation to provide pri&Dners with

aJeouate access to tiie courts, because "jailhouse lawyers" are not

"traii-icd in the. law." 1r;-is, uaie Stats iias cl-tosen to fulfill this

obligation by providijig ij^r^tis with a law library, a:id uixjer Bounds v.

S.uVch, i t rnusu be "adequate."

The Suprii>3 Co.xt liis never precisely defined v.'iiat is required to

ii^c a prison lav/ library collection "adequate." However, in ISourtds v.

- 3 -



STiith, tha Court ciffir.aei a d i s t r ic t court finding that a certain prison

law library collection v.'as corisldLtu\dor.iJ.iy adequate; that collection

adr.sred to "a l i s t apv-oroveu as th-3 :vdni.;ira collection for prison law

libraries by the 7c.:erican Correctional Association (ACA), American Ear

Association (A2A) , coxi taa American Association of Law Libraries. . . ."

v. S:;dth, 430 U.S. a t 815-20 n. 4. Thus, the use of such a l i s t

as an aid in detc-Sididng the adequacy of a particular prison law library

lvrctit-Ti was implicitly apr-rovei by the U.S. Supre:^ Court.
j

Attache to Plaintiff's I'otion for Partial Sur.vr.ary Ju^rient is

hiduLit 2, vriiich contains a l i s t (s-s-a IzUvLbit 2, page 5) conpilea by

Dr. ilicjuira Diiil, Itu,-; librarian a t Arizona Stite University College of

Law, am by t:ia 7vric=rioan Associc1'ciori of lew Libraries (AALL) Camiittee

on Lav; Ldĵ rary Services to Prisoners. In addition to serving as

Plaintiff 's e>.peru witness, Dr. Dahl o^r^ultsa with an Outside Review

j Carrrdttee v/hicj Carrrdttee v/hicu i"tvie.vai -ci:e Ui-rary n-aterials a t Arizona State Prison,

I &r.i suiurdttei Win l i s t \;hich appears on page 5 of Exliibit 2 as tlie

• i7ii:ii.!.u.'ii coilecbion v;ldc:i \v*oaid provias prisoners with an adequate law
jj
1 iibrary as rfc.~oireu by l-ouiiis v. aidtui. " Affidavit of Dr. Ricnard Dohl,
I
i
! E-'-iibit 3 auT-aclî -i to Flaiiici.ff's Motion for Partial Suraury Jod.jr.ant.
I E&cause uvat l i s t was subcrdtttd by a qualified (^r-xnit, adiieres to the

! i •
I reco.M:;i:iCiatio:is of ar* approved l ibrary association, ana was ao^arently

j O52u x.-j L>jfc_; .a">t iii i t s atuCTipt̂ s to i.v^:rcr/e the library collection
i
i subsc;ja=Uî  to oie fi_Lii-g of ?iai_-jtdff's •jrievarirje aru federal lav/soit
i
I (sue I.-Lrdbi'c 2 atcach-3d to Piaia-.tiff's ijotion for Part ial Su;:Trary
i
j uuu^vtar.t; I'iixa-jz&'-hs 4 an-l 5 of H'd^xioit 1 attached to DsftmJUmt' s

Fiiisuonie to Plaintiff 's Motion azxl Cross-:iDtion far Su;;rary Jal:/r.e:»t),



; tliis Court, firris i t reiso:.abl6 to uss that l i s t as a basis

i for detanrdjiiJij whether the Arizo:*£i State Prison law library' vis and is

i oonstitu.id.onaliy adequate.
i

| Frankly, the inatiiri&ls suuvdtccd by both parties itake i t very
i
i difficult to determine exactly v/nat v.-as contained in the law library at
i

j the time Plaintiff filed his federal lawsuit. Deferidant admitted in its

! /i.-r«enaed Ansv;or, lowc-ver, that "in particular, the United States Code is
j

: not kept up to date;11 additiorially, ";;any of tna boojes iri tiie prison

! law library are lot kept up to date wicn current volnnes of nulti-volune

! . sets, arLL currciit supplar.cnts aiu po-i-iot ports." Defcni^it's Av,-3;vied

' Aiisver, uciraaraui 6. The United States Code Anno'cated is '.:;rol>ablv or.e

i
! of the nt)3t basic and fun^anejital tcois in ajiy lav/ liijrarv; i t is
i
j containod in tiie AALL l i s t sub. ait ted by Plaii'itiff, and several cr i t ical
l
i t i t les of i t v;ere included in trie l i s t approved by the U.S. S

Court iii Bp-anis v. S.nith. I t is also obvious to uhis Court, fraa

pracuica.1 eytpericTiSCj, ecus.von sw^e, and cai;e law (f>3e e_.g_;_, Z-ounds v.

£.rJ.th, 430 U.S. at 826 n. 14, ALs.cr.5 v. Lasn, 371 F.Supp. 4i»2 (K.D.Ind.

ly'74), Vjiiite v. Sullivan, 303 F.Supp. 21̂ 2/ 297 (S.D.Ala. 1973)) that in

order for the volumes included on ti:e l i s t anl isi trie library to be

useful to in.r.ates and. to provide thar. with .T-eaj-du f̂ul access to the

courts, tiiey .".XJISC be kept: in as current a state as is possible. Thus,

bis-Exi or» tlicso aj.:dssio.-;s by Da£^.ysr^iz., tld.3 Court Ciii firia tiiat u

ibrari' was co:isrd,tuLic;--illy in -̂Jti-j-oate at the time Plaintiffprison law

i filca his suit.

Dafor-lzjit cli-i:is fcait even if tiiis Coart fir^as ti*at tl-je lihrari' v.-as

constitutionally inadequate at trie t i r^ Plaintiff filed this action,



Plaintiff's claims fox injunctive relief core now iroot because Defendant,

between the tints the sait was filed am now, iias im: roved th<t quality of

^ the library to conform to the l i s t suggested by Plaintiff's expert.

Initially, this Court obssrves that the bar Jen of demonstrating

r.ootness "is a heavy one." Sea United States v. V?. T. Grant, 345 U.S.

629, 632-33 (1953). Further, "as a general rale, 'voluntary cessation

of allegedly illegal conduct does rot deprive the tribunal of pacer to

hear and uetenaine tn-a case, i . e . , does not inake tne case ixot. '"

County of Ios Angeles v. Davis, 440 U.S. 625, 631 (1S7S), quoting Unread

States v. V,1. T. Granu, supra, at 632. An issue Leco.Vias root only if:

"(1) i t ecu ba saia with as stance tljat 'there is rio reasonable

expectation...1 that the alleged violation will recur...; and (2)

iiiterin relief or events liave panpletely and irrevocably eraiicated tiie

effects of the alleged violation." Ooanty of Los Angeles v. Davis,

supra, at 631 {citations aidtteu).

Preliniijarily, tliis Court finds that tiie inventories attadied to

me cxfidaviuS of Elizabedi liarnon (Inventory of January, 19S3) and of

plaintiff lirau Vvilkinson (Invonuory of October, 19o3) indicate that the

pre32j.it lav; library collection does s^bsurtiitially ca-.iply with the l i s t

i»cw ixiing atili^ea by this Court as the b^sis for cietar;.unuv3

3 ^
coi^stitutional oieTjacy. ;rixilo t:-iis Court can-ends tlie State for i t s

j
j voluntary npjriie of thii prison lav; library' collection subsequ-ant to t2ie
i
j • fi l ing of Plair . t iff 's grievance and federal action, i t i s entirely
I
I reasGiVuiici to balif/e fc>~it tiie iaiadtcjate conditions existing ill the

library a t txe tii^e the su i t was f i led could easily recur, as they have

so often in the past. This case i s clearly distinguishable frcca Hudson



v. Robinson, 673 F.2d 462 (3d Cir. 1932), ui:on which Defendant relies

for its .Toocness clain. in Hudson, between the time the plaintiff filed

his suit and the court's decision, prison officials structurally

renodeled. the prison law library in order to cut down on noisa and

distractions in the library', and to prevent inrates from noisily

trooping through tne library on their way to classes. The Third Circuit

hela tJiat this issue was nooced by the prison's remodeling action, such

that the district court's injunction preventing tne prison frau

reversing to its practice of routing inxate traffic through the library

\^s improper. Tne Tnird Circuit found that th-sre was no reason to

believe that the prison v;ookl sv:ei-ia additional ix>nay to undo all tlae

it had done.

tne adecjoaĉ ' and currei'icy of a library, however, cannot

be acccnrolisheci through a oji3-sl>ot srep like building a wall or changing
I
! the structure of a biiildiî g. Dje co tiieir very nature, law
i .
i cozisisientiy yo out of date, b3ca:.e lost, stolen or

j Frc-ocically sp-~akirig, t ie process of operating a law library requires
j
i coi^^ant. .Tonitorin-j an-d updaciri^, aird it is apparenx: that the effort

requirc-d to niaiticain t-ics adequacy of tua library at issue iias r*ot

consisteitly been Qj:pe:rAel in thci past. Tnus, the prison's laudable

actio:^ uo rot r.coz. Plaintiff's ciaiji for injonctive relief._

Flc-.iiitiff also ci£.l:3 tik'.t tiie library's schsiule of available

hours deprives hiru of accass to the courus. lie particularly co.nplains

tfxit, at trie ci:ii l\2 tiled his suit,-the library v,-as clos-3d on v.'eeke;\5s,

rJri=.t iiis foil-ui:.ie prison joo prevented hia frcm obtaining a

u-TLoer of hours during tiae woek. Sii-^a the filiiig of



Plaintiff's federal action, the Horary has bean opened frcm 7:30 a.m.

to 1:00 p.m. on both Saturday anJ Sunday. Plaintiff states that he is

able to use the library apprcxir-ateiy fourteen (14) hears per wee*}:.
I'

Plaintiff 's itocion for Partial Suiivrary Jud-prent, page 12. Even though

the Defendant cannot vj-aarant.ee that the library will continue to be

available during weekend hours due to security reasons or lack of

available staff, see Affidavit, of Elisabeth Jiarron, Er-dilcit 1 attached

to Defendant's Response to Plaixitiff fs Motion and D= fGT;'i?i:t.' s

Cross->iotion for Su.Tiitary Judgir.e.'it., Ms. Han:on has also statad that any

closings due to such factors will i>2 t.e:iicrary. I t appears to ti^is

Court, tiiat t-̂ e library hours schoialc provides Plaintiff v;it2i aieriiate

access to the law library- See Jordan v. Johnson, 331 F.Supp. 600

(£.D. Mica. 1374), aff^d, 513 F.2d 631 (Gvii Cir .) , cort. denied, 423

•J.S. c51 (1975) (scnaiule which allowed iiii^ates an average of 11.5 hours

per wcci; in the law library hald adequate). In this area, "[fjederal

courts tio :iot s i t to supervise priso:^s.... [P] rison officials r̂tust be

accorued iaciu-u-de in the aurriiriiscracion of prison affairs." Cruz v.

Leto, 405 U.S. 315, 32J. (1972). I t i s rot cl^ir to t ias Court that

prison ciuid;oriuic^s iiiive â -used L!ic dis^r^tiorj vc3t<ju in then in ioaridliî g

-ciis iiiatter, ecu t»ie ir«Cfcrv«n-ciciii of rjie judiciary i s trrug

inappropriate. Jordan v. Jo:u:?on, 3y_2^.

As to t.15 darciies icsue, Dcfs:^a.-:r co;itc -̂id5 i t is iisriuva fraa

CLa-jijcs liabiliuy because ic is sriisl-dcsd by a "jood faitli" qualified

i.'i.vujiiti', w;'J.ca Defeijdant has ailer^od as cua affirmative defeiise.

i-jLZiiJUjh tuia issus of the subjective 900a. faith of a public official in

iTiSiiiiij discreticriary aecisio:is ii^s bc-=n CDiisidered to be a question of



fact not suitable for decision by summary juug.n=nt, recent Sapr&ae Court

language has reduced the need for an evidentiary hearing or t r ia l on

this issue by allowing the district court judge to ueterndr:e whether the

law allegedly violated by a defendant was "clearly established at the

tir.£ an action occurred," such that the official taking the disputed

action could fas expected to know of i t and abide by i t . liar low v.

Fitzgerald, U.S. , 102 S.Ct. 2727, 2739 (1S82).

Dsxenisnt/ of course, cannot sirr.piy ciaisn this iaiunity. To

establish i t , "there must be zaDre than a bald assertion by the dsfenuarit

t ia t tha cau^laiiieci-of actions were undertaken pursuant to the

^erfor.iiarice of iiis duties and within t ie scope of his discretionary

authority; there iiust be a snowhij by a oaupatent sora'nary judgmtint

uatorials of objective circaiistruvaes tliat vnuld carpal tliat

conclusion... .Exactly w:iat will suffice to establish such objective

circuiiistances wil l . . .vary in proportion to the degree of discretion

inherent in the defendant's office." Sai'jier v. Nonran, 6bl F.2J 1107,

ii24-2b (5tii Cir. 19S1). ".ciei\ a plaintiff soei'^ oarages -airier '̂19B3

for a disoretiojiary action by ail official such as a prison

csaTjUiisTurauor, who ;uast ei-cercise an exceoiinj-ly bread rsr^e of

dii>jrezion in perfonrdjig his official duties, the official should be

entit-lod to qualified iiTitiunity upon a shov.'ing that lie acted within the

scopa of :Ss discrGtioncury au^ority." Douthit v. Jones, 615 F.2d 527/

D34 (5Ln Cir. ISoO).

To uaaonstrate tl-»ut,it is crritisd to imTiunity frati dan-ages

liability, D f̂cTiiaiit SJLS:1'ZS. ti»a affidavit of Levi Acuna, procrrau-is

in ci-iarge of sap^^vxsiit^ the library facilities at Arizona
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! State Prison since 1331. Mr. *CJIV; avers that his authority includes

i provisions of adequate facilities, supplies, e:ruipu=r.iu. zirl legal
i

] . aateriais to tivz law library, ai:d tiat. he iu:s 'attempted to comply with
t

i i re-Tuirenents to ensure that irnutes have meaningful
i

j access to the courts. Upon consideration of this affidavit arti of the

j relatively slignt showing required of this prison administrator

Defendant, this Court concludes tnar Defendant lias rroae a prirr>a facie

j shcvir>g tiiat i t is eutitlea to clain official irrrunitj' frcca oarages

j liability. "If ti:e prima facie sl'/3v;ir*g is not. rebutted by tl'ie

•Jlaiiiciff, tiicai the c-iferid^nt i s , as a natter of law, entitled to claim
t

official iiicYiunity fro."n section 1933. . . l iabil i ty." l̂ orker v. Itor̂ rori, 651

F.2d at 1125. Here, Plaintiff has not cane, forth vri.th any canpetent

i ccntrc?vertii':g evidence. Thus, Defendant hes properly claiTieJ the good
I faith irntu:

Such iiniainity is not aijsoiuto^ i t is a qualified iitnuraty, and the

! bordoi; i>jv-.T Siiifts to Plaintiff to rcove that Ix=fendru;t' s conduct

violated clearly estatiishsu statutory or co:.stitur.iorjal rights of which

a reasonable person would have tecr.-.Ti. h'arlo.; v. Fitzgerald,

U.S. , 102 S.Ct. 2727, 2733 (19S2) . As previously -.^-iticned by

is Court, liiiujer tna Sucrti.".e Court nor aiiv laAer court hzs ever

f
I
i f, •
| usfii'iitivcly ourlij-.jd precise requirar.ents for a constitutionally

aue'̂ uat>2 lz*i librcary; tlitrefore, rjis Cont vould be harG-i-ressod to

fiid tl-iat there v/as "clearly esL^lisncai law" on this issue, sucii that

Ijifendant's violation of i t v.iis ys*z>.;ir.-j or in bal faith. Thus, in tiiis

case, Defendant is sldc-ldaJ fro.a da:.iiizc5 l iabil i ty.

In his A-icnded Caiiplaint, Plair^ciff se-3}j5 attorney's fees. Un-der



42 U.S.C. £1983, this Court has discretion to av.-ard a reasonable

attorney's fee to the prevailing party in a §1933 action. Although

Plaintiff lias been successful in a subsrantial issue in this case, i . e . ,

."" in establisiiing that the prison ls.%' library was constitutioiially

/ i t appears to this Court that there are several other claiir.s

r attuning in this case which have yec to be resolvad. Plaintiff has

apparently novad for satrrary judx"̂ =r.-c on his f i rs t and second causes of

action only. Wnen the parties and this Court uisix>se of the rencdxiirjg

claiiis, tiiis Court will entertain Plaintiff's request for attornsy's

fees.

Dised uix>n ti"iS forgoing, tiiis Court cDriCluJiCiS:

(1) Tna admitred failure en t ;^ part of Arizona State Prison law

library officials to properiy i-iaintain ths law library collection, i . e , ,

the lack of a canplete aiid currez^t set of United States CoJe Tirii'Otated

and the cibsence of curr-H^t supple.iH=nts and ix>c)iet paxts in many of the

i>̂ oks in t*je prison law library, ue^rivad Plaintiff of his fourteenth

a«£nii;vsnt cue process right of r.i •.-.r.i.n.jful access to tiie courts as

established in Sounds v. Siiiith.

(2) Ti-K prison library aJ^iriia^-ation hzs volur.t?urily upgraded i t s

library collection to subst-ani-iaHy ca?.ply with a l i s t cccnpiled by the

_A;'iorican Association of lav; Licraries Cu'itrittie on Lav/ Library Services

to Prisoners, see E.̂ _Lbit 2, page 5 of Plaintiff's Motion for Parcir.l

Satnary Judgrisr.t, aiii in Ê JC;I coruiticn is co:isiJ.tJtionally adequate.

(3) Because i t is reasonable to believe that the co:^iition of the_

library' could again beccrrse in£r^c-r.iiitc, prison officials should be



ordered to maintain i t s present collection in as current a state as i s

possible.

(4) Tne present schedule of iiours at the prison liw library cDes

not deprive Plaintiff cf his fourtoaiith a.r.2n±nerit due process rignt of

acc-ass to the courts.

(5) In this" case, Defoiiiant i s shielded frcra dances l iabi l i ty by

gooa faith qualified iiwunity; a t the tins Plaintiff filed his

caJT-laii-jt, tj-iere was no "clearly established law-" on the precise

contents of an aueouate prisori law library', darlov v. Fitzgerald,

supra.

(6) Plaintiff 's ;-3otiion to Strii^e Affidavits of .'-tarv-ar̂ e :'laje3tic

ar*i Vvilliu-n E. iCangas should be denied as ircot.

Tnirefore,

IT IS OÎ &REO that Plaiii t iff s :-iotion for Partial Su^rary Judgrneijt

is graiitosd is\ j a r t anu dviriiea in p^art. Plaintiff 's request for

declaratory and injuivjtive rcdief regarding the auejj'jacy of tiie prison

law liJurar-y collection i s grant a i . Plain t i f f ' s rccjest for declaratory

ana injunctive relief regarding tlie al^u'acy cf tlia liLrciry ?iours

sciiouule is denied.

IT IS FUitCIER O?DLJIL1J W3t D^ferdiu-it's ilotio;i for Siiiniairy Jai-j;:k3nt

on tjris issue of ttie ade-.rjacy of t-i-3 library is utnied. Defersiiarit's

iijtioii for Sjiirzry Jc^y-caz. en the cu'jq^uci' of tii-3 library Jiocrs

sciieuole is 9'rantai. D-afe.̂ ^airc's i-Lstion for Satii^ri' Jud^-rcnt en tiie

issue of ca.rajes allegedly cirioing free; tiie inadeqaatG lav; library i s



IT IS FURRIER ORDLRED that. P la in t i f f ' s .''iDcion to Strike Affidavits

of i-iaryanne Majestic arri Vvilliara E. Kansas i s dsivied as moot.

IT IS FtKKER ORDI£RED that Defendant, so long as i t cheeses to

fu l f i l l i t s Bounds v. Smith# supra, obligation by fumisiiirig a law

library to irsrates, mainr-a i n in i t s prison

law library complete and current eJit ions of a t least the following

works:

.Unitad States Coda An: s ta ted
Supreme Caort Reporter
Faiaral lieportar- 2d
Federal Suppiciri-int
Sh^p-ird's U.S. Citatio:^s
Sh^r^rui's Ftiieral Citations
ftules of Local Federal District Court
1'ioJem Federal Practice Digest
Federal Practice Digest 2d
Arizona Coie Aiir^tated
Arizona Reports
Ehcpard's Arizona Citat ioris
Arizojia Apcesls Rc=!.orts
Arisoria Law of Evid<ince (Ulall)
He/oiatioiis of Arizona S t a t e Prison
Federal P r a c t i c e and Procedure (Wright)
Corpjs J u r i s S3^unaa.u

a=:y of Jar.O3Xi',. 19C4.E&TED ti-ds

C. A. i-ij^c);e, Chief • Judge

iKCES AITACiiED
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3/ [inference on page 4]
I t is interesting to note t ia t the Outside Review Cc

requested ana received inventories of tue prison's law library
collection, solicited tha reco.T.;.ariu£ition of Dr. Dahl, and reccrvnend&d
the purchase of additional irauirials to tha Arizona Department of
Corrections — all
apparently in response to and as a folio*-up to Grievance £32325 filed
try Plaintiff Wilkinson. Sea i>:hibiu 2, up. 1-4, Plaiiitiff's ••otion for
Partial Su.-j.rary Judgment.

~2J [jSssfereriCe on psge b]
"" The issue of the adequacy of the Arinona State Prison law library
is not a new one. With over nineteen years' experience on the f-aderal
trench/ this Court is keenly av.-are of (ar/a hereby ta-kes judicial notice
of) ncraerous othtx complaints and pre?»'ioas litigation re-garoiiig tne
adequacy of tiiat library. A prisoner's riyht of access to the courts is
nqt^ frivolous issue, and tiiis Ccrjrt believes ti:at scir^z seeps ^is t a t
£cZL^ be -ci}:on to ensure that tl:o Stace fulfills i t s coustitutiorial
obligation in f i is area. At oral arg-j..s.snt, this Court request-ai that
the: parties ncgoxdia-ce aaid ei-iter in^o so.r.2 type of stipulates juug.njait
v,Titn respect to the library's adequacy; this procedure has been
succsssf ally utilized in previous cases in tiiis District iiTv'olvin-g
Arizona State Prison disciplinary proceedings (Taylor v. State of
Arizoiia, CIV 72-21, August 27, 1S72) and prison roaii iaiiiling
regulations (iiook v. Stat£: o£ Arizonaf CIV 73-79/ October 19, 1973).
Couiisel for the Deforidaiit re-fused to/tajie this step. V.nile that
decision is certainly within Deiendant's ric/hts, the abstoice of a
stipulated jixijissrit aiid of any otii«r ait'3i~-iative proposal by the State
vriicn would fulfill i t s 5ou:̂ l3 cbliga.rioris rsrr-uir«is tiiis Court to r̂ ake a
firilinjj on the aJo^uacy of the law library arid to s=;t ;;"ii:"d;"a.'u standards
to e:'isure xl'isx. :ur.iates' coi3titutio:-i.al righuS are protected.

37 ~ [Rtferenco on p=ge 6]"
Tn-3 only books on Dr. D^iii's AVuL l i s t widen do ,-iOt ap-car on

* books which adequately substitute for the recqr.Tacndea treatises, such as
Modern Crii:iinal Procedure, 3d and 4ch editions, by Kaiaisar; Crlvirxal
?raceuur£ by Ie.vTis; Ca...pi£te Manual of Criirdrai Por.r.5 by Bailey and
fSthirXatt, Ls-jal rLLr-r-ts of tr^ Coiivictcu hy Kc=rpiT; Star^-'^ds for Ad-ult
Correctional iHstltutions; Correctio;is acii Prisoners7" Rights; ana CiviX
Rights CCXJ. Civil Libarties Litigation,

i

! V [Reference on page 10] " ' ~
i Tha affidavits of Nilliaa E. /^urjas and Elii^beth Kar.Ton are
j irrelevant on tnis issue, siiice Tuieir affidavits reflect tj^at r.iiiidier
i individual had rcspor^ibility for trie librcry at the tiir.e Plaintiff

his cocplaint.
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1.0 POLICY: It 1s the policy of the Department of Corrections that each inmate
shall be afforded the constitutional right of access to the courts for the
pursuit of remedies or judicial relief in connection with their conviction,
sentence, conditions of confinement, civil legal problems or any other
rights protected by constitutional or statutory provision.

2.0 AUTHORITY: A.R.S. 41-1604 Duties and Powers of the Director.

3.0 RESPONSIBILITY: Deputy Directors,. Assistant Directors and Chief Executive
Officers shall ensure that all employees read, understand, and comply
with this policy.

3.1 Complex Administrators and Wardens shall submit procedures for the
Implementation of this policy to the Assistant Director of Adult
Institutions.

4.0 DEFINITIONS:

4.1 Inmate Legal Assistant (Jailhouse Lawyer): Any resident who
provides legal assistance to another inmate in researching,
preparing and drafting cases or pleadings to be filed in
court or In administrative hearings.

4.2 Inmate Law Library Clerics: Inmates who are employed to work in
the law library in their unit or Institution under direct super-
vision of law library staff.

4.3 Administrative Hearings: Proceedings conducted by any government
agency affecting the legal rights of an inmate. -(For Disciplinary —
Hearings see the Rules of Discipline.)

5.0 PROCEDURES:

5.1 Inmates may make confidential contact with their attorney of record
in proceedings pending in a court of record or with the attorney's
authorized representative or investigator by uncensored correspon-
dence, telephone or personal visit by the attorney during regular
visiting hours. After hours visits may be authorized when necessary
due to special circumstances.
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5.2 Inmates may be assisted or represented in disciplinary proceedings
by their private attorney, a willing staff member or another
inmate. If representation is by another inmate, he must be
in the same institution and/or unit.

573"Upon approval by~tHe' Warden or "his designee/ inmates may act
as inmate legal assistants subject to the following regulations
and procedures.

5.3.1 An inmate who is presently acting or wishes to act as
an inmate legal assistant shall apply to the Warden or
his designee, in writing, indicating his qualifications
to act as a legal assistant, to include education and
any legal training or experience he possesses. The
Warden or his designee shall approve or deny the
application.

5.3.2 Inmates acting as inmate legal assistants shall provide
the Warden or his designee with a list of those inmates
whom they assist, including their names, numbers,
and housing locations. Inmates wishing legal assistance
may contact the Warden or his designee to determine
which inmate legal assistant may be available to assist
them. The Warden or his designee may prohibit assistance
by a specific legal assistant to any individual inmate if
he has reasonable cause to believe that such association
may constitute a threat to the safety and security of the
Institution, the individual .inmate, or the orderly
operation of the institution.

5.3.3 An inmate acting as an inmate legal assistant shall not
charge a fee, request compensation, or collect any fprm
of compensation from another inmate for assisting with
legal work.

5.3.4—Inmate legal assistants may only assist inmates in the
same institution and/or unit. Inmate law library clerks
may provide legal assistance to inmates in different
security classifications within the law library in their
unit upon approval of the Warden. In the event an inmate
legal assistant is transferred to another institution or
unit, that inmate legal assistant shall be responsible
for returning all legal documents to the inmate(s) he/
she is assisting. In the event either an inmate or his
inmate legal assistant is transferred to another insti-
tution/unit, the inmate may obtain the assistance of
another inmate legal assistant in the same institution/
unit to complete any legal action in progress at the
time of the transfer.
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5.4 Inmates in the same custody unit may use the law library in that
unit to consult with an inmate legal assistant representing or
assisting them during the inmate's regular library hours.

5.5 Inmate law library clerks in each custody unit shall provide
assistance in research and use of the law library facilities to
inmates wishing to use the law library. As their workload
permits, they may also provide legal assistance to inmates in
their unit. Clerks who provide such assistance to inmates in
their unit shall notify the Warden in their unit in accordance
with 5.3.2 of this policy.

5.6 Inmates may work on and store legal materials, books, documents
and cases in their cells or sleeping area. Each custody unit,
in accordance with existing property policies, shall establish
guidelines for the quantity of property which can be stored in
each cell or housing area, consistent with fire safety and
security requirements.

5.7 Inmates shall have access to paper, pens, envelopes, typewriters
and other supplies and services related to legal matters as are
necessary and consistent with security considerations and orderly
operation in their unit. - .

5.8 Inmates shall have access to a law library in each institution/
and/or unit. The population size of the institution or unit
may be considered in determining the extensiveness of the
collection in an individual law library. Specific materials
not available in an individual library may be requested by that
library from other law libraries within the Department or from
the State Library and Archives and shall be photocopied and
made available to the requesting library. Individual copies
for inmate use shall be at cost to the inmate. Each library
shall provide adequate space and equipment for research, study,
writing and typing of legal matters.

5.9 This policy does not limit other methods of providing legal
assistance to inmates. Other methods need not be provided
directly by the Department, but may be provided by outside
agencies and may include services provided by lawyers, law
students and aides supervised by lawyers, and by paraprofessionals.

6.0 IMPLEMENTATION: This policy shall be implemented without change effective
immediately.

/ James G. Ricketts, Ph.D.
I Director


