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`K»nrøW DIST«f‡TOf CALI‰IA

:OURTIN THE UNITED STATES DISTRICT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

No. 45878 (md consolidated cases) SI

ORDER GRANTING DEFENDANTS'
MOTION I OR TERMI1ÌATION

ROBERT O. GILMORE, JR., et a l .

Plaintiffs,

v.
STATE OF CALIFORNIA, et al.,

Defendants.

Since 1972, a consent decree in this case has governed th<ÌI content of the legal collections in

(CDC) ajid prisoners' access

Reform Act

ion

prison libraries maintained by the California Department of Corrections

to those collections. In 1997, defendants filed a motion under the Prison

("PLRA") to terminate this consent decree. Plaintiffs oppose the motion,

provision of the PLRA is unconstitutional or, in the alternative, that |the PLRA's requirements have not

been met

si
•a

Li igatíon

arguing that the terminaäc

BACKGROUND

A. History of the Ca*e

Plaintiff Robert GUmore, Jr. commenced this action on Ocjtober 27, l96‡. His case was then

consolidated with 25 other cases also filed by prisoners at various facilities administered by the CDC.

legal materials, andPlaintiffs alleged that the CDC's regulations concerning access \c law libraries,

In 1970, a thr ìe-judge panel in the

Cal. 1970), an d the Supreme Court

assistance in pursuing litigation violated their constitutional rights.

Northern District agreed, O¶lmons v Lvnch. 319 F. Supp. 105 (N.D.

affirmed the decision, Y"""g« v- fiilmorer 404 U.S. 15 (1971).ø



violates the due process and equal protection clauses as well. Plait utfc also argu $, in the alternative,

that the findings required by (bX2) were in fact made, and that the findings requi ¾d by (b)(3) can be

made: that is, that the Court can find that the 1972 Order remains necessary to cjorrect a current and

ongoing violation of the Constitution, extends no further than ncccssa ry to correct t¤ it violation, and that

the 1972 Order is narrowly drawn and the least intrusive means to orrect the vio ation.
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In the recent opinion in Thompson v. Gomezf No. C-79-l '. Cal. 1997), Judge

th< Constitution. This

tl ic existing authority

from other circuits. There has not as yet been any guidance from tl le Ninth Circu it on this point'

Two questions remain: (1) whether the 1972 Order was issued uin the ab¡ ence of a finding by

the court that the relief is nairowly drawn, extends no further than n scessary to co Tect the violation of

Í3O CAL (N.I

Charles A. Legge held that die PLRA's termination provision complies with

Court concurs with Judge Legge's thoughtful opinion, which is coi isistent whh

the Federal right, and is the least intrusive means necessary to oorrec

18 U.S.C. § 3626O>X¾ and, if not, (2) whether the Court should no

the violation íthe Federal right,"

make "writt aa findings based on

the record that prospective relief remains necessary to correct a ci rrent and ong< >ing violation of the

Federal right, extends no further than necessary to correct the violati >n of the Fedo alright, and that the

prospective relief is narrowly drawn and the least intrusive means t > correct the violation." 18 U.S.C.

§3626(bX3).

l

Plaintiffs argue briefly that the finding required in connec ion with me ï ssuance of me l972¯ ~

Order is evident in the following finding, culled from the court's 19†2 Order itself

met the burden of showing that the [regulaüum proposed by the

"Plaintiffs have not

CDC] arc so inadequate that their

approval would result in a continued denial to prisoners of their c onstitutional i ght to access to the

626(b)(2), however,

the focus of lection 3626(b)(2) -

courts." This language is clearly insufficient to meet the requiremei its of section ';

The tightness of (he "fit" of ü»e relief to the constitutional violation ·

'The Court notes as well that, as in the; case, the Com t can find no Article
e constitutionality of the PLRA's
on at n.2.

i v. Gome¾
III case or controversy that would allow the plaintiffs to
distinct "automatic stay" provision. S¢c Thompson v. Gomez <



is simply not addressed in the 1972 Order, or in any subsequent findings in this̄ c̄ ise

Plaintiffs ask the Court to make such findings now, in order to trigger

"limitation" on termination. To do so, this Court would have to fi£d that (1) the

necessary to correct a current and ongoing violation of a federal rikht; (2) die 19

1972 Order is|

the least intrusive means to correct the violation. Based on the recoijd before it, the Court cannot make

ection 3626(b)(3)'s

1972 Order remains

72 Order extends no

narrowly drawn and

such findings.

CDC memora tidum dated July 15,Plaintiffs have provided the Court with what is apparently a

1997, describing anticipated changes to the CDC's prison libraries i a response to\ he Supreme Court's

decision In Lewis v. Casev. 116 S.Ct 2174 (1996). The itiauu iuUa arcL·> thai dcui: urn as uuc changing

the CDC's constitutional responsibilities: it states that "[o]ne of th( changes will be a new law library
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collection which will be different and smaller than the current collec ion.** The mei no goes on to list the

if volumes in that "different and smaller** collection, and iiistrucUs libra vua lo unler t pdatcd volumes unly

for the law books on mat list2

Plaintiffs point out that the memo does not include updates f >r the federal dr state case reporters

or annotated codes, which arc required hy the 1972 Order. Plaintiffs argue that a prison law library

collection lacking updated case reporters and annotated codes violat s the Constitu ion. Thus, plaintiffs

a 1
35 f
ì¡
I

3The list includes:
Unannotated Standard California Codes (the California Constitution,

(with Selected Penal Provisions from the California Coûstitùtioi, Business
Code of Civil Procedure, Health and Safety Code, Vehicle Code, ` Vclfarc and

"ivil Procedui;

`ompact Penal Code
i Professions Code,

Institutions Code, and
, Evidence, Family,

ani

California Rules of Court). Standard California Codes (with Civil,
Government, Probate, and selected other codes, and Rules of Court))

and Rules (which
Federal

Corpus Rules,
Court nilcs), Title

Ujnuuiutatal United States Codes (Federal, Civil, Judi< ial, Procedures
includes Title 28, Judiciary and Judicial Procedure, and the Unted States Constitution)

Procedure, H; .teas
¦, and Suprøo< c

Criminal Codes and Rules (Tide 18) (which includes Criminal
Muík>u Attacking Scuicuce Rules, Evidence, Appellate Proceduri
42, Section 1983, Court Rules for All California and Federal Co> irts)

Forms (Department Basic Court Forms Set);
Administratire Law (Title 15 (California Code of Regal

Prison Terms, Division 3, Department of Corrections, Department
Department Operations Manual (including Director's Rules Changes and

secondary Sources (Appeals and Writs in Criminal Cases, California

' >iv¡sion 2, Board of
, Spanish Version),

Administrative arid

(CC¾
of Correcooi s

¡aio¤s

State Prisoners'
Handbook, Federal Habeas Corçùs Practice and Procedure, Law Dictionary, California Attorneys*
Directory, and Section 1983 Litigation).



correct a curt snt and ongoing (or1
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contend, the Court can find that the 1972 Order remains necessary tc

at least anticipated) violation of a federal right and refuse defendant s' motion to terminate

The federal right in this case is the imprisoned individual's

courts, and it is a right that has recently been revisited by the Supre¿ie Court In L·ssás.

S.Ct 2174 (1996), the Supreme Court emphasized mat, to establish an actionable violation of mis right,

the plaintiff must show an "actual injury." 14 at 2179-90. An alter apt to show th at the prison

resources are abstractly insufficient, without tying that insufficiency

prisoner in bringing a claim, is not enough, because "prison law m

are not ends in themselves, but only the means for ensuring 'a

present claimed violations of fundamental constitutional rights to

foundsv.Smith.430U.S. 817,825(1977)). "BecauseQ2ynd¿did¢otcreateanalfstract,free-standing

right to a law library or legal assistance, an inmate cannot e¡

establishing that his prison's law library ur legal assistance program is sub-par

sense"; rather, an inmate must "must demonstrate that the alleged s lortcomings

c onstitutional i ght of access to the

y. CaseyT 116

's legal

by a particular

©grams

opportunity to

at 2180 (quoting

to a barm suffered

í enough, because "prison law libraries and legal issistance pr

reasonably

courts.

adecuate

tae<

injury simply by

in souic theoretical

iit the library or legal5

ì assistance program hindered his efforts to pursue a legal claim." ]

In light of the "actual injury`` slandanl in Lewis v. Casey. this Com I

constitutes a "

ask the

Under Lewis

make ÜJC finding

and ongoing"

Court to decide the

v. Casev. the Court

lïl
3

required by section 3626(b)(3) that the CDC's proposed book list

violation of the constitutional right of access to the courts,

constitutionality uf (lie CDC's proposed book list in the abstract.3

cannot do so.

Plaintiffs also point out that in the July IS, 1997 memo the

uundüiùu¾ a "paging" system for the delivery of these books. Tt c memo desci ibes paging as (<the

delivery of requested and available law library materials to either an innate who dc es not have physical

'c irrent;

Plaiitiffs

- r - · • - • -

CDC interprets Lewis v. Casev as

'Plaintiffs suggest that the Court conduct further hearings to dc
remains necessary. As Judge Legge determined in his
3626(bX3) "gives the court the power to supplement the

whthcrthc 1972 Order
v. Gomez decision, 18 U.S.C. §

Opinion
he deficiency noted

list violates the
ilaintiffs. Such an

by along further evidence
at 8. However, plaintiffs here do not argue that such a hearing
above, i.e., the prospect of evaluating whether the CDC's
constitutional right or access without allegations of actual injury
evaluation would be meaningless under I>ewis v. Casev.

would remedy
>roposed

to actual
bock



access to the law library, or to any other inmate for whom the institution, for i ‡ own convenience,

chooses to provide the service."

Plaintiffs ask the Court to find that this interpretatk»

paging system; that this hypothetical paging system, kvwcver

Constitution; and that the 1972 Order remains necessary to prevent

would be speculative, and the claim is unsupported by any

requited by Lewis v. Casey to provide plaintiffs with standing to

The questions raised by plaintìSš in this case must be left for decision in the

injury alleged as a result of actual implementation of a specific potiq

a context
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ÇDC will move to a

, will violate the

Any such findings

kjmd of actual injury

that the

ûnpleznentc 1

this violation.

of the

raise this issui

suggests

allegation

context of an actual

This case dies not present such

CONCLUSION

Under subsection Çai)Ç¿) of the Prison Litigation Reform

termination of the 1972 Order. Defendants' motion to terminate

GRANTED.

defend ntsAct,

the 1972

arc entitled to

Order is therefore

S
ê
Iî IT IS SO ORDERED.

4=&\A^JL**~~Dated: January 13,1998
SUÍ!ANILLSTOH
Unr ed States Dist rict fudge

TOTAL P.08


