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5 IN THE UNITED STATES DISTRICT COURT '

6 FOR THE NORTHERN DISTRICT OF CALIFORNIA

.

8| ROBERT O. GILMORE, IR, etal., " No. 45878 (hn

9 Plaintiffs, . ORDER G
ol MOTION
11 § STATE OF CALIFORNIA, et al,,

12 Defendants. /
13

14 Since 1972, a consent decree in this case has governed the content of the legal collections in
15 || prison libraries maintained by the California Department of Corrections (CDC) prisoners’ access

16 || to those collections. In 1997, defendants filed & motion under the Prison Lifigation Reform Act
17 § (“PLRA”) to terminate this consent decree. Plaintiffs oppose the motion, ing that the termination
18 || provision of the PLRA is unconstitutional or, in the alternative, that the PLRA’s réquirements have not
19 | been met.
o O
21 BACKGROUND
224 A. History of the Case
23] Plaintiff Robert Gilmore, Jr. commenced this action on OxI‘ober 27, wsi:ﬁs case was then

cilities admigistered by the CDC.
25 || Plaintiffs alleged that the CDC’s regulations concerning access t law libraries| legal materials, and
26 || assistance in pursuing litigation violated their constitutional rights. |In 1970, a -judge panel in the
27 n Norther District agreed, Gilmore v, Lynch. 319 F. Supp. 105 (N.D.|Cal. 1970),‘:¥thc Supreme Court
28 || affirmed the decision, Younger v. Gilmore, 404 U.S. 15 (1971).

24 | consolidated with 25 other cases also filed by prisoners at various
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violates the due process and equal protection clauses as well. Plathitrs also argue, in the alternative,
that the findings required by (b)(2) were in fact made, and that the findings by (b)(3) can be
made: that is, that the Court can find that the 1972 Order remains pecessary fo correct a current and
ongoing violation of the Constitution, extends no further than necessary to correct that violation, and that

the 1972 Order is narrowly drawn and the least intrusive means to ¢orrect the violation.

DISCUSSION

Constitution. This

Two questions remain: (1) whether the 1972 Order was i “in the
the court that the relief is narrowly drawn, extends no further than
the Federal right, and is the least intrusive means necessary to correct the violation df the Federal right,”

olation.” 18 US.C.
§ 3626(b)3).
' Plaintiffs argue briefly that the finding required in connection with the issuance of the 1977
Order is evident in the following finding, culled from the court’s 1972 Order itself} “Plaintiffs have not
met the burden of showing that the [regulations proposed Ly the (CDC] arc so jnadequate that their
approval would result in a continued denial to prisoners of their constitutional gight to access to the
courts.” This language is clearly insufficient to meet the requiremegts of section 3626(b)(2), however.
The tightness of the “fit” of the relief to the constitutional violation - the focus of 3ection 3626(b)(2) -

‘Tthomtnotesuwenﬂzagasmﬂw]hﬁ_amﬂgmcase,theCo can find no Article
III case or controversy that would allow the plainti tochallerge the constitutiopality of the PLRA’s

distinct “automatic stay” provision. See Thompson v. Gomez Opinion at n.2.
3

In the recent opinion in Thompson v. Gomez, No. C-79-1630 CAL (N.). Chl. 1997), Judge |
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is simply not addressed in the 1972 Order, or in any subsequent

-——— e v st e

s in ﬂnsc#se

Plaintiffs ask the Court to make such findings now, in order to trigger $ection 3626(b)(3)’s

“limitation” on termination. To do so, this Court would have to

aecessary to correct a current and ongoing violation of a federal ri
further than necessary to correct the violation of this right; and (3} ml: 972 Order i

the least intrusive means to correct the violation. Based on the reco:
such findings.

Plamuﬁ'shaveprovxdedtbeCovm\mh what is appmtlya
1997, describing anticipated changes to the CDC’s prison libraries i
decision in Lewis v, Casey, 116 5.Ct. 2174 (1996). The wcinu iuter
the CDC'’s constitutional responsibilities: it states that “[o]ne of ths

volumes in that “different and smaller™ collectivn, and instructs lib
for the law books on that list?

(with Selected Penal Provisions t’mm the Cahforma Constmmo
Code of Civil Prowvxdure, Health and Safety Code, Vehicle Code,
California Rules of Court), Standard California Codes (with Civxl
Government, Probate, and selected other codes, and Rules of

includes Title 28, Judiciary and Judicial Procedure, and the Ul

Criminal Codes and Rules (Title 18) (which includes Criminal

Moutive Atlacking Scuwwnce Rules, Evidence, Appellate Procedure,

42, Section 1983, Court Rules for All California and Federal C
Forms ( Basic Court Forms Set);

Administrative Law (Title 15 (California Codc of Regulati

Prison Terms, Division 3, Department of Corrections,
Department tions Manual (including Director’s Rules ¢

Iaformational Bullctins);
Secondary Sources ( and Writs in Criminal ¢
Handbook Federal Habeas Corpus Practice and Procedure, Law|

Dircctory, and Scction 1983 Llrtggation).

d that (1) the 1972 Order remains
pht; (2) the 1972 Order extends no
y narrowly drawn and
before it, the

Court cannot make

CDC memorapdum dated July 15, |~

response to the Supreme Court’s

i that decision us vne chanying

changes will be a new law library

goes on to list the

., Compact Penal Code
Busmess
clﬁtea.nd titutions Code, and

e, Evidence, Family.

ed States Cansti
ocedure, Habeas
and Supren Court rulcs), Ttdc

ons (CCR) Division 2, Board of
~ Vemon)

lases, Califorhiz
Dictionary, Qalifornia Attomeys

il Piofessions Code, |
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contend, the Court can find that the 1972 Urder remains necessary tq correct a current and ongoing (or
at least anticipated) violation of a federal right and refuse defendan
The federal right in this case is the imprisoned individual’s constitutional rjght of access to the

s’ motion 1o ¢

;:somsmabﬁacﬂyinsuﬁciem,withomzyinylminsufﬂd to 2 harm suffered by a particular
prisonier in bringing a claim, is not enough, because “prison law libraries and legal

establishing that his prison’s law library ur legal assistanice progss
sense”; rather, an inmate must “must demonstrate that the alleged shortcomings ip the library or legal
assistance program hindered his efforts to pursue a legal claim.”

In light of the “actual injury™ stamlard iu Lewis v, Casey, this Coust ¢ { ke the findiug
required by section 3626(b)(3) that the CDC'’s proposed book list cpnstitutes a “clirrent and ongoing”
violation of thc constitutional right of access to the courts. Plaintiffs ask the Court to decide the
constitutiopality of (e CDC’s propused book list in the abstract.’ | Under Lewislv. Cascy, the Court

[ cannotdoso. ©

Lewis v, Casey as
ibcs paging as “the
not have physical

condoning a “paging” system for the delivery of these books.
delivery of requested and available law library materials to either an jnmate who d

*Plaiitiffs suggest that the Court conduct fusther hearings to|dctcrmine w
remains necessary. As Judge Legge determined in his Thompsont v. Gomez derision, 18 U.S.C. §
3626(b)(3) “gives the court the power 10 supplement the record by faking furtber pvidence.” Opinion
at 8. However, plaintiffs here do not arguc that such a hearing ;Eluld remedy

above, i.c., the pros of evaluating whether the CDC’s
constitutional right of access without allegations of actual in
evaluation would bc meaningless under Lewis v, Casey.

5
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aciess W the law library, or to any other inmate for whom the Institution, fofi@r own convenience,

chooses to provide the service.”

Plaintiffs ask the Court to find that this interpretation suTm that the CDC will move to a

paging system; that this hypothetical paging system, howey

implemented, will violate the

Constitution; and that the 1972 Order remains necessary to prevent|this violation.| Any such findings

! would be speculative, and the claim is unsupported by any allegation of the kind of actual injury

roqmtcdbym_x._gm(omvxdcplumffsmthsundmw raise this i
'Iheqmuonsmsedbyplamuﬁ'smthlscasemmbeleﬁforﬂecnsxonm contextofanactml

injury alleged as a result of actual implementation of a specific policy.

a context.

CONCLUSION
Under subsection (b)(2) of the Prison Litigation Reform

This case not present such

Act, dcfend*nts arc cntitled to

termination of the 1972 Order. Defendants’ motion to terminfm: the 1972 |Oxder is therefore

GRANTED.

IT IS SO ORDERED.

Dated: January 13, 1998 S\MAA.. M

AN ILLSTO$
i ict Judge

TOTAL P.@8




