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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 56-36304
DC# CV-94-01204-JCC

MARIA WALTERS, et al.,
Plaintiffs/Appellees

V.

JANET RENQ, et al.,
Defendants/Appellants

APPEAL FRCM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

BRIEF FOR APPELLANTS

TATEMENT OF JURISDICTION

The district court had jurisdiction under 8 U.S.C. § 1329
and 28 U.S.C. § 1331. .This Court has jurisdiction under 28
U.S.C. § 1291. Defendants appeal from the following orders:
February 15, 1995 Order denying defendants’ motion to dismiss;
March 13, 1996 Order On Motions For Summary Judgment And For
Class Certification; Octobér 2, 1996 Order and Permanent
Injunction; and December 11, 1996 Order On Motion to Amend and
Motion for Stay.® A timely amended notice of appeal was filed

December 17, 1996. Fed. R. App. P. 4(a) (4} (C}.

1 This brief refers to the parties as "plaintiffs" and
ndefendants." Fed. R. App. P. 28(d}). "E.R." refers to the
excerpts of record filed with this brief. *C.R." refers to the
certified record in the district court.
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T OF s

1. Whether the district court erred in determining that
the Constitution requires the Immigration and Naturalization
Service ("INS"), in bringing document fraud charges under §274C
of the Immigration and Nationality Act ("INA" or "the Act"), to
use Spanish-language notice forms and amend the English-language
forms which already explain how to contest the charge and set
forth the possible penalty.

2. Whether the court erroneously grénted summary judgment
based on plaintiffs’ theories rather than on the record evidence
properly viewed in the light most favorable to defendants.

3. Whether the court erred in certifying a class where
plaintiffs’ factual situations varied such that class treatment
violates the purpose of Fed. R. Civ. P. 23 and does not promote
efficiency.

4. Whether under Lewis v. Casey, 116 S. Ct. 2174 (1996),
the nationwide systemic injunction entered was too broad and
burdensome, based on a finding of prejudice to only two named-
plaintiffs.

5. whether the court erred in denying summary judgment to
defendants, by making erroneous legal conclusions and ignoring
plaintiffs’ failure to present any evidence on certain claims.

STATEMENT OF THE CASE

Plaintiffs allege that the INS violated their constitutional

énd statutory rights. Plaintiffs argue that they did not receive

adequate notice of the nature and consequences of the charges
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filed against them under Section 274C of the INA. The district
court certified a class, granted summary judgment for plaintiffs,
and issued a permanent injunction against the INS. Deféndants'
motion for reconsideration under Fed. R. Civ. P. 59(e) was denied
notwithstanding the impact of the Illegal Immigration Reform and
Immigration Responsibility Act of 1996 ("IIRIRA"), Pub. L. No.
104-208, 110 Stat. 3009 (Sept. 30, 1996), passed two days before
the court’s order was entered.
STATEMENT OF FACTS

This case concerns proceedings brought under 8 U.S.C.
§ 1324c¢, which makes it unlawful to knowingly forge any document,
or to use or to possess any forged document, to satisfy a
requirement of the INA, and imposes money penalties against
violators. Villegas-Valenzuela v. INS, No. 95-70767, 1996 WL
729585, *1 (9th Cir. December 20, 1996); Remileh v. INS, 101 F.3d
66, 67 {8th Cir. 1996). The six named-plaintiffs are aliens who,
under grants of immunity from criminal prosecution, confessed to
purchasing and using fraudulent social security and alien
registration cards to obtain employment in the United States.
After being charged with civil document fraud, each plaintiff
either waived his right to a document fraud hearing, or failed to
make a ﬁimely request for a hearing. Plaintiffs then filed this
lawsuit claiming that they failed to request hearings because
they did not receive adequate notice of the nature and

consequences of the 274C charges and the opportunity to .request a



hearing. Plaintiffs also claimed that the INS coerced them into

waiving their right to request 274C hearings.

A. Statutcry Scheme

When an alien or citizen is charged with document fraud, he
is given a Notice of Intent to Fine form ("NIF"}, explaining that
he is being charged with civil document fraud, and informing him
of the procedures for contesting the charges and requesting a
hearing. E.R. 329-308; C.F.R. § 270.2(d). He is also given a
separate Notice of Rights/Waiver form ("NOR/W"), advisirng of his
rights, including the right to an attorney and to request a
hearing before an administrative law judge ("ALJ") to contest the
274C charge. E.R. 331; see B U.S.C. § 1324c(d)(2). The
individual has the opportunity to request a hearing within 60
days or to execute a waiver of the hearing. E.R. 331; 8 C.F.R.
§§ 270.2(f), (g). 1If he executes a waiver or fails timely to
request a hearing, a final 274C order issues. This order is
unappealable and renders an alien deportable and inadmissible
from the United States. 8 U.S.C. § 1324c(d) (2)(B}). 1If a hearing
is requested, the INS must file a complaint with an ALJ to

adjudicate the fraud claim before a final order can issue.?

2 1f, in addition to the 274C charge, the INS believes an
alien is deportable because, for example, he overstayed his visa,
that person may also be given an Order to Show Cause ("OSC")
which initiates deportation proceedings. The OSC explains the
reasons the INS considers the person deportable and orders him to
show cause, in a hearing before an immigration judge ("IJ"), why
he should not be deported. If a document fraud final order has
issued, rendering the alien deportable and excludable, that may
serve as the basis for deportation in an OSC.

4



B. Procedural History

On October 17, 1994, defendants filed a motion to dismiss
arguing that the NIF and NOR/W satisfy due process and fully
inform the recipient of his rights and the nature and
congsequences of 274C charges. C.R. 6-8. The court denied this
motion on February 15, 1985. E.R. 29-41.

After settlement discussions were unsuccessful, plaintiffs
filed class certification and preliminary injunction motions on
November 30, 1995, which defendants opposed. On March 13, 1996,
the court denied preliminéryrinjunctive relief but certified a
nationwide class. E.R. 475.

Plaintiffs subsequently filed a motion for summary judgment
which the court granted, in part. The court held that the NIF
and NOR/W did not satisfy due process because they used "highly
technical, legalistic" language, failed to adequately explain the
possible consequences of a 274C final order, should explain that
deportation is "automatic" once a 274C final order issues, and
were written only in English. E.R. 481-88. Also, the court
found it confusing that the NIF and NOR/W could be served on the
same day as an 0SC, since the 0OSC is, by statute, translated into
Spanish. E.R. 485-86. The court also effectively denied
defendants’ summary judgment motion.

Despite its ruling that the NIF and NOR/W vioclate due
process, however, the court did not hold that individual
plaintiffs’ due process rights were violated. 1In fact, the court

stated that each alien could have "received constitutionally
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adequate notice despite having received the section 274C notice
forms that the Court has found defective." E.R. 511.

The court denied plaintiffs’ summary judgment motion insofar
as it sought to prevent the INS from accepting waivers of 274C
hearings in the future. E.R. 493-94. The court alsoc expressed
its intention to enter a permanent injunction directing the INS
to revise the NIF and NOR/W, and ordered the parties to submit
briefs addressing the form this injunction should take. E.R.
494 .

On October 2, 1996, the court entered a permanent injunction
ordering the INS to revise the NIF and NOR/W. The forms must be
translated into Spanish and "plainly communicate the nature and
consequences of the section 274C charges and the procedures for
contesting them." E.R. 509. The INS must submit the revised
274C forms to plaintiffs’ counsel and the district court at least
30 days prior to their use. This supervision lasts for one year,
renewable upon plaintiffs’ request. E.R. 514.

The court also enjoined the INS from issuing 274C final
orders to aliens who recéived the "defective" NIF and NOR/W but
who had not yet received final orders. Such final orders cannot
be issued until the aliens are recharged with revised forms or
the INS demonstrates before an ALJ that the aliens received
constitutionally adequate notice despite receiving the
"defective" forms. -E.R. 508.

The court ordered the INS to mail notice of the ruling to

class members who received final orders without hearings and to



mount a large-scale publicity campaign. E.R. 509-10. The court
enjoined the INS from deporﬁing or "enforcing or taking any
action in reliance" on final orders until class members are given
an opportunity to file motions to recpen their final orders and
also during the reopening process. E.R. 511.

As explained below, the court ordered a complex reopening
process that would result in up to four individualized hearings
for each alien who responds to the notice campaign. See section
II.B. infra. The court also ordered that aliens be paroled into
the United States to attend hearings, or that "alternative
arrangements" be made. E.R. 512-13.

On October 17, 1996, the government filed a timely motion
under Fed. R. Civ. §.759(e), seeking reconsideration of the
permanent injunction order in light of IIRIRA. The government
argued that §306(a) of IIRIRA eliminates the district court’s
jurisdiction to order the INS to suspend the deportation of class
members or to order tﬁeir parole into the United>States, and that
§304, which eliminated the requirement that an OSC be translated
into Spanish, counters the court's rationale for requiring that
the 274C forms be translated into Spanish.® C.R. 154 at 3-4.
Also, §345 of IIRIRA provides additional support for defendants’
position that 274C forms should not be required to communicate,

as the court ordered, that deportation follows "automatically"

3 The court enjoined the INS from using 274C forms that are
not in Spanish. According to the court, because 0SC’'s are
translated into Spanish, this leads individuals who receive both
an OSC and 274C papers to believe that the latter are
"inconsequential documents." E.R. 486.

7



from a 274C final order. Section 345 explicitly provides a
waiver of exclusion and deportation grounds for certain 274C
violators. Therefore, it is incorrect to say that deportation is
automatic and certain when a final order issues.

The district court denied the motion for reccnsideration on
December 11, 1996, but granted a partial stay of the injunction
pending appeal.! The court stayed the provisions of the
injunction that require the INS to initiate a publicity and
notice campaign and to parole or make other arrangements for
aliens to reenter the United States to attend reopéned 274C
proceedings. E.R. 552-54. The provisions that prohibit the INS
from deporting certain class members and using the current NIF
and NOR/W were not stayed. E.R. 552-54.

'SUMMARY OF ARGUMENT

The district court granted summary judgment to plaintiffs
while ignoring genuine issues of material fact and without
linking its factual findings to record evidence. The court’s
conclusion that due process requires Spanish translation and
rewording of English-language 274C forms is contrary to law. The
court improperly certified a class and ordered individualized
hearings to be held in each case in violation of Fed. R. Civ. P.

23. Finally, the court impermissibly entered a nationwide

4 The court modified the injunction such that the INS is no
longer enjoined from deporting an alien on grounds other than
274C unless he is eligible for relief from deportation absent his
274C final order. E.R. 555, 557.

8
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injunction in violation of the relevant law, including Lewis v.
Casey, 116 S. Ct. 2174 (199¢).

ARGUMENT

I. District Court Erroneously Entered Summary Judgment

In evaluating plaintiffs’ motion for summary judgment, the
district court was required to view the evidence in thellight
most favorable to the government and properly apply the relevant
law. Warren v. City of Carlsbad, 58 F.3d 439, 441 {(9th Cir.

1995), cert. denied, 116 S. Ct. 1261 (1996). The court’'s role

was to evaluate the evidence to determine whether disputed issues
of material fact existed and not to resolve or ignore disputes.

heuser-Busch v. Natural Beverade Distribs., 69 F.3d 337, 343
(9th Cir. 1995). On appeal, this Court reviews a grant of
summary judgment de novo, construing evidence in the light most
favorable to defendants and determining whether the district
court correctly applied the law. Carxlsbad, 58 F.3d at 441.

A. Factual Findings Based on Theory.

Virtual verbatim adoption of a party’s findings of fact is
suspect especially when the court’s findings take the form of

conclusory statements unsupported by citation to the record.

See, e.g., United S v Paso Na al Gas, 376 U.S. 651,
656-57 (1964); Valle rge rigtian Co v, Americans United

for Separation of Church & State, 454 U.S. 464, 472-73

{(1982) (legal questions should be resolved in concrete factual
context, not in the atmosphere of a public debating forum). 1In
entering summary judgment, the district court failed to view the

9
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evidence in the light mosf favorable to defendants, improperly
disregarded material factual disputes and failed to support its
conclusions with citations to evidence.®

Addressing a central issue, the court concluded that
plaintiffs were unlikely to understand the English-language 274C
forms because, according to the court, it is "uncontestable that
most respondents speak primarily or only Spanish." E.R. 488;
473; 483 (court stated that, while some aliens may understand
some English, many do "not understand or speak English at all.");
gee also E.R. 550. The court cited no evidence to support these
broad findings.

The court ignored conflicting evidence concerning
plaintiffs’ language abilities. Many 274C respondents speak
English well, have a working knowledge of English, or worked and
lived in the United States a significant length of time.® A

fact-finder viewing this evidence in the light most favorable to

5 The court’s errors were foreshadowed during oral
argument, when it criticized the parties’ detailed statements of
fact as "voluminous" and therefore "virtually worthless,"
although the case involves a purported nationwide class action
with thousands of potential class members. E.R. 457.

¢ See E.R. 58-59, 60-63, 69, 365 (Walters able to read,
understand, speak English); E.R. 253, 372 (Corona Alvarez could
communicate fairly well in English); E.R. 203 (Meziab fluent in
English); E.R. 381-82, 452 (Garcia-Soria studied English)}; E.R.
293, 321, 388 (Xochicale Mergel understood 30-40% English at the
time of her processing); E.R. 323, 384-85 (Ramirez-Mendez could
understand some English words); E.R. 313, 315-316, 386-87 (Perez-
Huerta had one year of English instruction; speaks, reads English
with his children).
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defendants could not conclude that it is "uncontestable that most
respondents speak primarily or only Spanish." E.R. 488.7

Also, the district court found that, "in most cases," the
INS fails to provide Spanish translations of the aliens’ rights.
E.R. 466. Again, the district court cited no supporting
evidence. Defendants submitted evidence that in many cases the
INS provided written translations and the agents, who receive
Spanish instruction and must show a working knowledge of Spanish
to graduate from the training academy, provided oral
explanations. E.R. 341-42, 344-45, 281, 454, 275, 278, 264-69,
407, 396. The district court failed to view this evidence in the
light most favorable to defendants and, instead, merely accepted
plaintiffs’ theories.

The court erroneouély found that aliens were unlikely to
understand the consequences of not requesting a document fraud
hearing because "a number of INS agents ... do not understand or
cannot explain the immigration consequences of a final order."
E.R. 466, 484, The court again failed to cite record evidence
and ignored conflicting evidence presented by defendant$
suggesting that agents typically know consequences of 274C final

orders. E.R. 351-56, 42-43, 45, 256, 74, 51, 356-57, 280, 455,

7 pefendants conceded that English is frequently not the
plaintiffs’ pative language, but disputed that plaintiffs have
limited or no understanding of English, and thus, could not
understand the English-language forms. E.R. 347-48; gee note 6,
supra. The government also presented evidence showing that the
demographics of the alien population in the United States are
changing. See, g.g9., E.R. 516-19.

11



357-58, 239-40, 250-51, 78-82, 84-87, 66-67, 358-59, 319-20, 291,
297, 359-61, 404-05. |

The conclusion that many agents do not understand the
consequences of a final order apparently stems from the district
court’s misconception that the consequences of a final order are
"permanent" and "automatic" deportation or exclusien. E.R. 484.
As explained below, however, the possible collateral immigration
consequences of 274C final orders cannct be known prior to the
individual's deportation or exclusion hearing. C.R. 124 at 13-
16. It would be improper for an INS agent to inform an alien
that a final order results in "automatic" deportation. Also,
there is no evidence that INS agents misinformed plaintiffs as to
the immigration consequences of 274C final orders. §See section

I.B.2{a) infra.

The district court also found that the forms'’ inadequacy is
vprofoundly exacerbated when they are used contemporaneously with
the deportation OSC" because the OSC is provided in both Spanish
and English. E.R. 484. According to the court, providing the
O0SC in Spanish "leaves many aliens with the false impression that
the [274C] forms, served in English only, are inconsequential
documents." Id. at 486 (emphasis added). The district court
cited no evidence supporting this hypothesis and plaintiffs did
not produce witnesses who testified to having such an
“impression" for that reason.

Also, evidence was presented that 274C forms are served on

the same day as an OSC in only a minority of cases. E.R. 362-64,

12
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304-05, 408-50. In those cases, the forms, as well as many
agents, indicated that the procedures described—on the 274C forms
are unique to document fraud. E.R. 362-64, 307-08, 44, 46-47.°
Compounding its error, the court hypothesized that "an alien
may check the box to request a hearing on the Request for
Disposition served with the 0SC in the mistaken belief that his
hearing will also address the § 274C charges." E.R. 485.
According to the court, "many members of the class beligved,
erroneously, that their request for a deportation hearing also
applied to the document fraud charges." Id. No evidence was
introduced of such a mistake. 1In fact, defendants’ evidence
disputed the claim that plaintiffs confused deportaticn and 274C
proceedings, causing thém to forsake their right to request a

274C hearing.’ Again, the court ignored this genuine factual

® Even in the minority of cases where deportation documents

are served on the same day as 274C forms, there is no basis for a

- Spanish-speaking person who reads the forms to.believe that the

274C forms are merely English translations of the Spanish-
language 0SC. The English translation of the OSC is written on
the same page as the Spanish version. The two versions are
written side-by-side on the same document. Thus, it is
unreasonable for a Spanish-speaker who reads the OSC to believe
that the 274C forms, not attached to the 0SC, are merely English
translations of the 0SC.

9 For example, named-plaintiffs Walters and Adames received
Spanish-language NOR/W's, explaining how to request a 274C
hearing and explaining that a final order has immigration
consequences. E.R. 237-38, 226, 228. The INS agent explained
Walters’ rights to her in Spanish, and she understood him. E.R.
77-82, 84-87, 238-39, 250-51. Cruz-Garcia admitted that the
agent explained the contents of the forms she received. E.R.
181-82. Adames did not read the forms, even though they were in

Spanish "because I didn’t think it would be important." E.R.

140-41. Concerning the NIF, she testified that, "[tlhe truth is,

I didn’'t even look at it. . . . I didn't look to see if it was in
' (continued...)
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dispute and viewed the evidence in the light most favorable to
plaintiffs.
Finally, the district court found that “many members of the

class" failed to request 274C hearings, yet requested deportation

hearings. According to the court, this showed that the aliens

were inadequately apprised of their rights under 274C. The court
hypothesized that an alien would not knowingly waive his right to

a 274C hearing and also request a deportation hearing. E.R. 465-

'66. The court’'s speculation is misguided.

First, the court did not acknowledge the fact that an alien
may request a hearing on a non-274C charge of deportability prior
to being charged with document fraud. After the document fraud
charge is made, an alien who has no defense to the charge may
rgasonably decide to waive his right to request a 274C hearing.
See, e.qg., C.R. 124 at 30. Second, the district court ignored
the possibility that an alien could waive his right to request a
274C hearing in an attempt to expedite the case so that he could
try to enter the United States again illegally, as some
plaintiffs admitted they had or would. E.R. 375, 153-54, 310.
Third, the evidence showed that most 274C respondents did not
request a hearing on deportability. E.R. 362-64, 304-05, 408-450

(in only two-fifths of cases did they elect a deportation

hearing) . Thus, it is erronecus to make general conclusions
9(...continued)
Spanish or English." E.R. 133. Corona-Alvarez stated that he

"didn’t pay attention" to his Spanish advisals. E.R. 108.
Meziab speaks and reads English. E.R. 203-04.
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about 274C respondents based on a minority of cases. Faced with
these competing inferences, the court was required to view the
evidence in the light most favorable to the government. Instead,
the court summarily resolved the issue in plaintiffs’ favor.

The court improperly entered summary judgment based on the
moving party’s version of the facts and disregarded direct
evidence showing that plaintiffs understood the nature and
possible immigration consequences of the charges against them.?°
The grant of summary judgment to plaintiffs should be reversed.

B. Due Process Does Not Require Simplified English-Language

The district court held that the 274C forms violate due
process because the forms are not written in Spanish, use "highly
technical, legalistic" language, and do not convey the collateral
immigration consequences of a 274C final order. E.R. 483, 488.
This incorrect legal ruling is reviewed de novo. United States

v. McConney, 728 F.2d 1195, 1201 (9th Cir. 1984}.

1. Applicable Legal Standards

Notice and an opportunity to be heard must be provided of

adverse government action. KXixk v. INS, 927 F.2d 1106, 1107 (9th

Cir. 1991); Alaska Roughnecks & Drillers Assoc. V. NLRB, 555 F.2d

10 por example, Meziab’s spouse testified that when she
read the 274C forms she was concerned that her husband signed
them without consulting an attorney because the forms explained
that an alien would be deportable and excludable. E.R. 208, 210-
11. Walters testified that she understood the terms "deportable"
and "excludable” to mean "[(t)hat you have to leave the country."
E.R. 66-67. The INS agent reviewed this paragraph with her.

E.R. 85-86. Cruz-Garcia understood she could be deported. E.R.
182.
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732, 735 (9th Cir. 1977). Due process is satisfied if notice is
“reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them
an opportunity to present their objections." Memphis Light, Gas
& Water Div, v. Craft, 436 U.S. 1, 13 (1978); E.E{Q.g, Q, Pan Am.
World Airways, 897 F.2a 1499, 1507-1508 (9th Cir. 1990) ("notice
must be such that one is informed that the matter is pending and
can choose for himself whether to appear or default, acquiesce or
contest."). Actual notice is not required. Fuentes-Arqueta V.
INS, 101 F.3d 867, 872 (2d Cir. 1996); Katzson Bros. v. EPA, 839
F.2d 1396, 1400 (10th Cir. 1988); Jordan v. Benefits Rev. Bd.,
876 F.2d 1455, 1459 (11th Cir. 1989) ("The question is not
whether a particular individual failed tc understand the notice
but whether the notice is feasonably calculated to apprise
intended recipients, as a whole, of their rights.").

Where notice is reasonably calculated to inform, a person
claiming not to understand "must take the next step to inquire
and make his problem known." Id. (citing Soberal-Perez v.
Heckler, 717 F.2d 36, 43 (2d Cir. 1983) (non-English speaking
recipients of notice reasonably calculated to apprise of
proceedings are charged with duty of further inquiry).

The INS should be accorded deference in determining what
notice is appreopriate under the circumstances:

In assessing what process is due in this case,

substantial weight must be given to the good-faith

judgments of the individuals charged by Congress with

the administration of . . . programs that the

procedures they have provided assure fair consideration

of the . . . [individual’'s] claims.

16
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Mathews v, Eldridge, 424 U.S. 319, 349 (1976).

2. 274C Forms are Reasonably Calculated to Provide

The district court erred in finding that due process
requires simplified 274C forms. The challenged forms list the
allegation(s), identify the statutory basis for the charge(s),
and state the penalty sought. Both forms explain how to request
274C hearings. E.R. 328-31. The forms thus "satisfy the minimum
requirements of due process." See, e.g., Landon v. Plasencia,
459 U.S. 21, 35 (1982); Villegas-Valenzuela, 1996 WL 729585 at *é6
{(in document fraud case, administrative complaint was sufficient
which stated that individuals "knowingly used two fraudulent
documents," "identified the documents . . . used, and cited the
statutory provision violated"); Filiberti v, Merit Sys. Protect.
Bd., 804 F.2d 1504, 1508 (9th Cir. 1986) (administrative
complaint sufficient which gives notice of charges and lists the
statutory violations).

The issue is not whether better 274C forms can be imagined,
but whether the procedures satisfy due process. Due process does
not mandate standards that assure perfect, error-free
determinations. Walters v. National Assoc. Radiation Survivors,
473 U.S. 305, 320 (19ééi (héreinafter "Survivors"). The forms
give adequate notice of the opportunity to request a hearing and
provide all the process that is due.

(a.) o Due Process Ri o Notice of Collateral C e

The district court erroneously held that due process was
violated because, aside-from a "single reference to the terms

17
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‘deportable’ and ‘excludable,’" the forms do not further mention
the immigration consequences of a final order. E.R. 483.
Although the 274C forms state the money penalty sought, .there is
in fact no constitutional requirement that notice of any penalty,
whether direct or hypothetical, be provided. §See United States

v. Arzate-Nunez, 18 F.3d 730, 737 (9th Cir. 1994) (statute gave

adeguate notice of potential penalty, therefore, government not
bound even by misinformgpion in notice concerning_penalty for
reentering the country). A criminal indictment, for example,
does not normally state the possible criminal sentence. See Fed.
R. Crim. P. 7(c).

Although a defendant in a criminal or civil proceeding has
no due process right to individual notice of the statutory
penalties at the charging stage, if and when the person waives
rights--such as the right to a hearing on a civil document fraud
charge--he must be infofmed of the direct consequences of the
waiver. Direct consequences of an action are those conseguences
that are definite and immediate, such as the civil money penalty
here or a prison sentence imposed on a criminal defendant who
pleads guilty. See, e.q., Torrey v. Estelle, 842 F.2d 234, 236
(sth Cir. 1988). Collateral consequences are those that do not
immediately result from the waiver, such as the immigration
consequences here. See, £.9., King v. Dutton, 17 F.3d 151, 153-
54 (6th Cir. 1994) (enhancing effect a conviction may have on
future criminal sentence is a collateral consequence of

conviction).
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Despite the importance collateral consequences may_have to
the defendant, courts uniformly hold that a waiver of fundamental
rights is knowing and voluntary even if the defendant is not
advised as to those consequences. t v enton, 531 F.2d
946, 948-49 (Sth Cir. 1976); United States v, Chavez-Huerto, 972
F.2d 1087, 1089 (9th Cir:_1992) (due process did not require
notice of collateral consequences of waiving right to appeal
civil deportation order).

Courts have held that the immigration consequences of a

conviction are collateral. §Steinsvik vy, Vinzant, 640 F.2d 949,
956 (9th Cir. 1981). Yet the district court found the 274C forms

defective because they do not communicate that deportation is
"permanent" or "automatic¢" and that there is "almost no chance"
of readmission. See, e.q., E.R. 459-60, 462, 466, 481, 484-86.
‘However, the impact of deportation upon future readmission is a
collateral consequence of the deportation order, just as
deportation itself is a collateral consequence of a final 274C
order, imposing a civil money penalty. The court effectively
found a due process violation because INS did not give plaintiffs
notice of the consequences that are doubly collateral.

Nonetheless, as the record shows, the NOR/W sets forth in
conspicuous language the definite immigration consequences that
are collateral to a final order:

If you are not a citizen of the United States, you are

further advised that, as an alien subject to a Final

Order for a violation of Section 274C of the Act, you

will be excludable pursuant to Section 212({a) (6) (F) of

the Act, and deportable pursuant to Section

241{a) (3) {C) of the Act.
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E.R. 331. This specific, éccurate notice informs individuals of
the possible collateral consequences of a final order and, thus,
substantially exceeds the requirements of due process.

Moreover, contrary to the court’s ruling, the reference to
the relevant statutes does not make the notice inadequate.
Indeed, this Court has held in other immigration-related cases
that the statute itself, in English, provides "fair notice" of
potential penalties for violating the law. United States v.
Ullyses-Salazar, 28 F.3d 932, 936 (9th Cir. 1994}, cert. denied,
115 S. Ct. 1367 (1995), overruled on other grounds by United

St s Vv omez-Rodriquez, 96 F.3d 1262 (9th Cir. 1996) (en

banc); United States v, ' , 70 F.3d 575 (11th Cir. 1995},
cert. denied, 116 S. Ct. 1370 (1996). Thus, in Ullyses, where

the government form erroneously stated a potential term of
imprisonment more than seven times less severe than the statute,
this Court held that the statute provided reasonable notice of
the potential consequences. The forms challenged here accurately
advise that aliens with final orders will be deportable and
inadmissible in accordance with the INA.

Finally, by requiring the INS to inform aliens that
deportation or exclusion is "automatic," the district court
overstated the collateral effects of a final order. First, as
defendants explained to the court, no one can know all of the
collateral immigration consequences of a 274C final order in a
particular case prior to the deportation hearing. This is

particularly true here because the applicability of various
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waivers is in the early stages of development. Second, IIRIRA
§345 provides explicitly for a waiver of both inadmissibility and
deportability to individuals with 274C final orders. As with any
waiver, an alien seeking relief must meet the legal
prerequisites. Given §345, however, it simply is wrong to
suggest that deportation follows "automatically" from a final
order, or that there is no possibility of obtaining a deportation
waiver, !

(b.) Court Erred in Ruling on Basis
of "lLegalistic" Language.

The district court also found that the forms violated due
process by using "legalistic" language and citations. E.R. 483,
486. This finding was immaterial, however, because plaintiffs
did not claim that the "legalistic" phrases confused thém or that
they made incorrect decisions based upon such confusion. E.R.
339-40. The court also ignored evidence that the forms
communicated the immigration consequences of a final order and
explained how to request a hearing. E.R. 66-67, 78-87, 239, 250-
51, 366.

Furthermore, this Court has considered the NIF that the INS
used to institute employer sanctions cases under 8 U.S.C. § 1324a
and found it to be constitutionally sufficient. Kirk v. INS, 927

F.2d 1106, 1107 {(9th Cir. 1991); compare E.R. 393-95 (example of

11 The district court acknowledged that the new law
provides a waiver to those charged with document fraud. E.R.
£50-51. It continued to hold, however, that the INS should
communicate that deportation is permanent and automatic. Id.
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employer sanctions NIF)} with E.R. 332-34 (NIF for Cruz-Garcia).
The Court found:

Procedural due process requires adequate notice and an

opportunity to be heard. The Kirks received notice of

the action when they received the NIF. The NIF

informed them of their right to a hearing. The NIF

initiates the adjudicatory process. Thus, the

requirements for procedural due process were met when

the Kirks were served with the NIF. They had notice of

the charges against them and they had an opportunity to

request a hearing.
927 F.2d at 1107-08. Here, the district court’s rejection of
Kirk (E.R. 488), as only concerning the propriety of service,
cannot stand. Kirk stands as compelling authority that the NIF
in this case satisfies constitutional standards.
3. English-lLanguage 274C Forms Satisfy Due Process.

The district court erred in finding that the INS should have
initiated the 274C program using Spanish-language forms. The
court’s Spanish-language requirement is a dramatic departure from
the general rule that persons, whether aliens or citizens, have
no right to notice in their native language. See Yniguez v.
Arizonans For Official English, 69 F.3d 920, %36 (9th Cir. 1995}
(en banc) (citing cases holding that "non-English speakers have
no affirmative right to compel ... government to provide
information in a language they can comprehend"), cert. granted,
116 S. Ct. 1316 (1996); Carmona v. Sheffield, 475 F.2d 738 (9th
Cir. 1973) (no due process violation where notice of denial of
benefits provided in English to Spanish-speaking individuals).

The district court erroneously stated that courts have

"frequently held that adequate notice requires accommodation of
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both the language limitations of a non-citizen audience and

" educational limitations of the intended recipients." E.R. 487.
Indeed, courts have repeatedly held that English notice to a
person in the United States is "reasonably calculated to apprise
individuals of the proceedings." See, e.g., Soberal-Perez, 717
F.2d at 43; Toure v. Ugited States, 24 F.3d 444, 446 (24 Cir.
1994) (notice of asset forfeiture proceeding in English did not
violate due process); Kim v. United States, 822 F. Supp. 107
(E.D.N.Y. 1993) (no due_process violation when food stamp
disqualification notice provided in English). The Constitution
should not be read as granting greater rights to ncon-citizens
than citizens.

The district court’s "reasonable notice" interpretation
would, if applied uniformly to all non-English-speakers, impose a
tremendous fiscal and administrative burden on the INS, and
presumably other federal and state agencies, by dictating that
forms be translated into every language in order to communicate
in each recipient’s native tongue. Requiring notice to be "in
whatever language is spoken by any person or groups affected
would virtually cause the processes of government toc grind to a
halt." Carmona v. Sheffield, 325 F. Supp. 1341, 1342 (N.D. Cal.
1971), aff'd, 475 F.2d 738 {3th Cir. 1973).

(a.) uty t ire

In assessing whether an individual received adeguate notice

of adverse government.action, courts have held that where notice

is in English and the recipient does not understand the language,
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the individual has the burden of further investigation. See
Soberal-Perez, 717 F.2d at 42-43 (rejecting due process claims of
Spanish speakers who waived hearings on disability benefit
denials, noting that a person who does not understand notice in
English is charged "with duty of further inquiry . . . [a] rule
placing the burden of diligence and further inquiry on the part
of a non-English-speaking individual served in this country with

a notice in English does not violate any principle of due

process"); Vialez v. New York City Houging Authority, 783 F.
Supp. 109, 119 (S.D.N.Y. 1991) (finding that individual
challenging a tenancy termination had "inquiry notice,"
defendants’ inability to read English did not render "them
incapable of understanding the need for further incquiry"); IToure,
24 F.3d at 446 (English-only asset forfeiture notice was
consistent with due process; form put reasonable person on notice
thét translation was required); Kim, 822 F. Supp. at 111 (prudent
person would seek translation).

Thus, the due process right is coupled with the duty of
inquiry. Cf. Survivors, 473 U.S. at 329 (court erred in
establishing procedural requirements, where there was no
indication that unintended forfeiture of rights would bé suffered
by "diligent claimant"). The challenged English-language 274C
forms are calculated to inform reasonable persons of the forms’
contents. Because 274C violations can be committed by citizens
and aliens, the forms can be served on anyone in the United

States, not just Spanish-speaking aliens. A person who is
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illegally present or working in the United States using false
identification, and-who -is given documents by a law enforcement
agent, must reasonably be expected to inquire further if he does
not understand the documents he receives.
(b.) ffect of IIRIRA Section 304

In determining that due process requires Spanish translation
of 274C forms, the district court held that, because the 0SC is
translated into Spanish, individuals who receive both deportation
and document fraud papers could be confused and conclude that the
English-only 274C papers are "inconsequential." See, g¢,g., E.R.
484, 486; section I.A. pupra. Section 304 of IIRIRA, however,
amended the law, such that the papers initiating deportation
proceedings no longer need to be translated into Spanish. The
district court did not dispute that §304 profoundly detracts from
its conclusion that the 274C documents must be translated into
Spanish. E.R. 549-50. Rather, the court only stated that its
translation requirement was based on "other" reasons. Id. As
explained above, however, ﬁhese reasons were premised on
unsupported facts, such as the language abilities of 274C
recipients. See section I;A. supra.

(c.) ©Oral Explanations

The district court compounded its error when it discounted
the unrebutted evidence that 274C forms were generally served by
Spanish-speaking INS agents, who supplemented the English forms
with written and/or oral Spanish explanations if requested,

provided answers to questions in Spanish, and allowed aliens to
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take the forms to a lawyer or bilingual friend prior to
responding to the charges. E.R. 74-75, 77, 78-82, 84-87, 181-83,
213-17, 226-27, 237, 239%, 250-51, 260-69, 271-74, 277-80, 300-02,
327-28, 336, 342-43, 366, 368, 370-71, 374, 376, 378, 379, 398-
403, 407.

A finding that the forms alone satisfy due process is
sufficient to enter summary judgment for defendants. See infra
gections I.B, IV.A. To grant summary judgment to plaintiffs,
however, the court could not find a due process violation based
on the forms alone because oral explanations were availgble.

Oral notice often satisfies due process. See Panozzo v. Rhoads,
905 F.2d 135, 138-139 (7th Cir. 1990); Brown v, Youth Center, 883
F. Supp. 572, 581-82 (D.Kan. 1995), aff'd, 74 F.3d 1248 (10th
Cir. 1996). The coﬁrt acknowledged that recipients were not
necessarily deprived of due process based on the forms.!* The
court erred in granting summary judgment to plaintiffs without

knowing, inter alia, what oral information was available in

addition to the forms. .See infra Part 1I.C.

4. District Court's Mathews v, Eldridge Balancing is Flawed.

In assessing the forms' adequacy, the district court
conducted a balancing test pursuant to Mathews v. Eldridge, 424
U.S. at 335. E.R. 480-90. Factors balanced pursuant to Mathews

include the (1) private interest affected by the official action;

12 The court noted that plaintiffs might have received
adequate notice if, for example, they "read and understocod the
form" or were "given an additional, easily understood
explanation" of their rights. E.R. 499, 511.
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(2) risk of erroneous deprivation of such interest through the
governmental procedures used, and value of additional or
substitute procedural safeguards; and (3) government’'s interest.
424 U.S. at 335.!* The district court’s Mathews balancing was
flawed for three reasons.

First, the court failed to specify the private right at
stake, asserting only that " [t]here can be noc serious dispute
that the private interest here is great." E.R. 480. The court
erroneously concluded that aliens with final orders "face
essentially automatic deportation and permanent exclusion."!*

E.R. 480-90. This incorrectly implies that the private interest
at stake is the right to remain in the United States. But, there
is "no substantive due process right not to be deported."” innas
v. INS, 790 F.2d 1024, 1031 (2d Cir. 1986); Harisiades v.
Shaughnessy, 342 U.S. 580, 5%0-91 {(1952). Instead, at stake are
the interests in having the opportunity to request a hearing when
charged with a 274C violation and in not being erroneouély found
to have committed document fraud.

Second, the court miscalculated the risk of erroneous

deprivation, partly because it misidentified the private right at

13 The court's application of Mathews is reviewed de novo.
McConney, 728 F.2d at 1201.

4 fThe court's implication that deportation is a grave
penalty is contrary to recent congressional statements. Congress
criticized judicial decisions "characteriz[ing] deportation as a
grave penalty" and "suggest[ing] that statutory ambiguities be
resolved in favor of the alien." See Purpose & Summary of the
Senate Judiciary Comm. Report on S. 1664, enacted as IIRIRA, at
7.

27



stake. Section 274C procedures do not create an unreascnable
risk of erroneous deprivation of the right to contest the
document fraud charges. A reasonable person who receives the NIF
and NOR/W is given notice of the charge and means of contesting
it. If plaintiffs did not understand the forms, they needed to
inquire further. See ggﬁ;g section I.B.2, 3. Also, plaintiffs
have not shown they were misled by the language or formatting
criticized by the court.

Third, the distriét court failed to give due weight to the
government’s interest in céntrolling the borders and enforcing
immigration laws. See Landon, 45% U.S. at 34-35 (due process
"does not extend to imposing procedures that merely disélace
congressional choices of_policy"); Survivors, 473 U.S. at 326
{(under Mathews, "great weight" is accorded to government’s
interests). Document fraud undermines an important governmental
interest. Villegas-Valenzuela, 1996 WL 729585 at *1, *5.
Mathews looks to the government’s interest in its procedures and
the value, as well as the burden, of additional procedures, such
as written translations of 274C forms into foreign languages.
Here, the court did not accord sufficient weight to the
government’s significant interest in enforcing the 274C program,
finding instead that the only relevant consideration was the
supposed "one-time expense" of redrafting the forms in accordance
- with the court’'s orders. E.R. 489-90. Nor did the court
consider the burden of retroactively imposing an entitlement to

Spanish-language forms. Id.
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When the Mathews balancing is conducted properly, the
governmental interest in enforcing the 274C ﬁrogram and the heavy
burden associated with retroactively and prospectively providing
Spanish-language notice forms to all recipients, significantly
outweighs the small risk that the current forms would erroneously
deprive plaintiffs of their right to request 274C hearings.

5. ..No Showing of Prejudice. |

Due process requires plaintiffs to demonstrate that the
government’'s alleged error potentially affected the outcome of
the proceedings. Barraza Rivera v. INS, 913 F.2d 1443, 1448 (Sth
Cir. 1990); United States V. Alvarado-Delgado, 98 F.3d 492, 493-
94 (9th Cir. 1996) (must establish plausible grounds of relief
which would have been available but for the deprivation);
Villegas-Valenzuela, 1996 WL 729585 at *6 (prejudice required for
document fraud claim of insufficient notice). As shown below,
plaintiffs could not demonstrate prejudice and, therefore, should
not have been granted summary judgment on the due process claim.
See infra section III.C.

II. This Case Should Not be Certified as a Class Action.

A. Governing Le rinciples
In accordance with Fed. R. Civ. P. 23(a), a class should be
certified only if: (1) the class is so numerous that joinder is
impracticable, (2) there are questions of law or fact common to
the class, (3) the named-plaintiffs’ claims or defenses are
typical to those of the class, and (4) the named-plaintiffs will

fairly and adequately protect the interests of the class. These
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four requirements must all be satisfied, as well as one of the
requirements of subsection (b) of Rule 23. In xe Dalkon Shield
IUD_Prod. Liab. Litig., 693 F.2d 847, 854 (9th Cir. 1982). Here,
the district court cefﬁiéied the class under Rule 23(b) (2). E.R.
470.%

This court reviews the decision to grant class certification
for an abuse of discretion or for application of impermissible

legal criteria. Moore v. Hughes Helicopters, 708 F.2d 475, 479

(9th Cir. 1983); California Rural Legal Assist. v. Legal Svcs.
Corp., 917 F.2d 1171, 1174 (8th Cir. 1990). The Supreme Court
held that a class action "may only be certified if the trial

court is satisfied, after a rigorous analysis, that the

prerequisites" of Rule 23 are satisfied. General Tel. v. Falcon,
457 U.S. 147, 161 (1982).
| Here, the district court certified a class of :

All non-citizens whe have or will become subject to a
final order under Section 274C of the Immigration and
Nationality Act because they received notice forms that
did not adequately advise them of their rights, of the
consequences of waiving their rights or of the
consequences of failing to request a hearing.

E.R. 475.

B. Texrms of the Court's Orders.

The district court entered a class-wide injunction against

the INS enjoining it from using the 274C forms. The court did

15 Rule 23(b) (2) requires that:

the party opposing the class has acted or refused to

act on grounds generally applicable to the class,

thereby making appropriate final injunctive relief
with respect to the class as a whole
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not, however, hold that the individual aliens’ due process rights
were violated. Instead, the court created a system of
determining whether each recipient is, in fact, a class member
and whether he received'“cohstitutionally adequate notice despite
having received the section 274C notice forms that the Court has
found defective," because, for example, he "read and understood
the form" or was "given an additional, easily understood
explanation" of his rights." E.R. 499, 511.

The following summarizes the procedures that the district
court required in order to determine whether an alien with a
final order received constitutionally adequate notice, Each

putative class member has 120 days to attest that he failed to

request a document fraud .hearing because he lacked adequate

notice. E.R. 511. The INS then decides whether to challenge
this claim of inadequate notice in a hearing before an ALJ from
the Office of the Chief Administrative Hearing Officer ("OCAHO"}.
At the hearing, the INS must show, by a preponderance of the
evidence, that, contrary to the alien’s attestation, he
understood his rights when he failed to request a hearing. E.R.
511.

If the ALJ finds that the alien understood his rights, the
alien may appeal to the district court. If the court upholds the
finding, the 274C final order will be affirmed. 1If the ALJ or
district court finds that the alien did not understand his
rights, the 274C proceedings must be reopened. The INS may

decide to recharge the alien with court-approved forms. 1If the
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alien is not recharged within 30 days, his 274C final order is
vacated. E.R. 512.

If the alien is recharged, he is again given an opﬁortunity
to request a 274C hearing or waive his right to request a
hearing. If he requests a hearing, the INS files a complaint
with OCAHO presenting evidence of the fraud. The alien is then
given an opportunity to present a defense to the charges. The
ALJ may issue a summary decision or hold a hearing at which
testimony is taken and evidence is presented. Then, the original
274C final order is either vacated or affirmed. E.R. 512.

If, at any point, an alien’s final order is vacated, the INS
is required to join in a motion to reopen the deportation
proceedings if the deportation order was based on
a 274C final order or if the class member seeks relief from
deportation for which he might have been eligible but for the
274C final order. E.R. 512. As explained below, such elaborate,
individualized procedures do not promote judicial economy or the
purpose of Rule 23.

C. Coﬁrt Disregarded Purpose of Rule 23.

The principal purpose of Rule 23 is to litigate common
questions of law and fact at once, thereby promoting judicial
vefficiency and economy." Falcon, 457 U.S. at 159 (reversing
affirmance of class certification for lack of commonality);
Califano v. Yamasaki, 442 U.S. 682, 701 (1979). Here, the
district court acknowledged that the class members’ claims do not

share a common factual basis. Relying on Blackie v. Barrack, 524
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F.2d 891, 904 (9th Cir. 1975), however, the court held that the
class members need onlynshare one common issue of law to satisfy
the commonality requirement of Rule 23(a). E.R. 468. 1In
Blackie, however, this Court stated that courts should interpret
the commonality requirement of Rule 23(a) consistent with its
purpocse, i.e. to "avoid[] duplicative" trials. 524 F.2d at 904,
n.19.%

Contrary to the purpose of Rule 23, the court certified a
class while ackn0wledgihg a lack of factual commonality; stating:

The Court agrees with the INS that the plaintiffs
cannot show that all of their cases share a common
factual basis. Scme ... claim that INS agents
misrepresented to them the consequences of waiving
their rights or the consequences ¢f a final order,
while others claim simply that the INS agents did not
provide adequate written or oral notice. Some members
... were issued NIF forms by offices that refuse to use
the English-only NOR/W or ... that do not accept
waivers. Obviously a plaintiff who admits that he
understood what the waiver form meant, refused to sign
it, and simply failed to request a hearing in time is
on different footing than a plaintiff who did not
understand the waiver form and signed it believing it
was inconsequential.

1§ The court in this case erred by finding commonality
based on one common legal issue. The sentence in Blackie on
which the court relied is dicta. In Blackie, there were many
common issues of fact and law. 524 F.2d at 502. In Blackie,
"similar misrepresentations" were made to all plaintiffs and
there were only "slight differences in class members’ positicns."
1d. Unlike Blackie, the court here found that there was no
ncommon factual basis" on which to certify a class. See also
Yassini v, Crosland, 613 F.2d 219, 220 (9th Cir. 1980) (no
certification despite common factual basis because INS actions
had disparate effects on plaintiffs); Nguyen Da Yen v, Kissinger,
70 F.R.D. 656, 663 (N.D. Ca. 1976), aff’'d, 602 F.2d 925 (9th Cir.
1979) (lack of commcnality because each case factually different
despite common issue of law involving due process); 7 Charles
Alan Wright & Arthur R. Miller, Federal Practice & Procedure
'§1763 at 604 (rule reguires that "more than one issue of law or
fact must be common" to the class).
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E.R. 469. The court ordered that up to four individualized
proceedings be held for each alien to resolve each due process
claim--the gravamen of this case--thereby not achieving or
promoting judicial "efficiency and economy . "’

As the district court acknowledged, the individualized
proceedings will be fact-specific and vary with each member of
the class. Each alien may be required to testify under oath
about the circumstances surrounding his failure to request or
waiver of his right to a 274C hearing. E.R. 510. The government
is allowed to demonstrate that the individual "received
constitutionally adequate notice despite having received the
section 274C notice forms that the Court has found defective."
E.R. 511. To meet its burden, the INS must be able to question
the alien on fact-specific issues. For example, the INS would
inquire about whether the alien understood the charges and the
consequences of|waivihg his right to a hearing; whether he
received oral or written translations of the forms from an agent
or anyone else; the extent of his ability to speak and read
English; whether the alien was represented by counsel; and the
extent to which he relied on statements of INS agents.

If the alien’s 274C proceeding is reopened and the INS

recharges him, he may then request a 274C hearing. E.R. 512. If

17  These proceedings include a hearing before an ALJ on the
notice issue, the district court’s possible review of the ALJ's
determination, the 274C merits hearing before an ALJ, and the
possible reopening of the alien’'s deportation proceedings.
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a complaint is filed, the alien must answer or defend against the
charges. -Again, this necessarily will be an individualized,
fact-specific proceeding.18 If the alien’s 274C order is

vacated, an individualized deportation proceeding could then be
held.

Thus, the district court’s order demonstrates the
impropriety of class treatment. The court required several
jndividualized hearings to resolve each alien’s due process claim
which violates the purpose of Rule 23. Class certification is
not appropriate. The court’s own order is the best evidence of
this.

D. ertification Improper Under Rule 23(b) (2).

The need to adhere strictly to Rule 23(a)‘s commonality
requirement before entering a class-wide injunction under Rule
23 (b) (2) is demonstrated in Nguyen. 70 F.R.D. at 667. There,
plaintiffs alleged that Vietnamese children were brought to the
United States in violation of due process without proper
documentation showing.;hat they were orphaned. 1d. The court
held that the reguirements of Rule 23 (b) (2) were not satisfied
because, even if a class were certified, the court would be faced
with "[s]ome two thousand individual adjudications." Id. There
must be an "extremely close identity of common questions and of

typical claims . . . [where plaintiffs seek, pursuant to Rule

18 At this stage the alien will be required to demonstrate
that, even if his due process rights were violated, he suffered
some prejudice as a result. See sections I.B.5. and III.C. This
also is not capable of class-wide proof.
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23(b) (2),) to enjoin defendants from further acting on grounds
generally applicable to the class as a whole." This "close
identity" was lacking because of the individualized nature of
each person's due process claim. Nguyen, 70 F.R.D. at €67
(emphasis added).

Also, in Yassini this Court held that certification under
Rule 23(b) {2) was improper due to the great variations in the
class members’ claims. €13 F.2d at 220. The named-plaintiffs
were Iranian nationals for whom the INS announced a deferred
departure date from the United States. They sought an injunction
preventing the INS from revoking that date. Despite a common
factual basis to the claims, the Court held:

{A]lthough the [INS] directive purported to deprive

every plaintiff of the June departure date, that

deprivation had significantly disparate effects. Some

of the plaintiffs face immediate deportation

Others merely face the commencement of deportation

proceedings. Varied circumstances, no doubt, led

individuals to accept the deferred departure date....

[E]ach recipient had to act perscnally to take

advantage of the offer ... [Q]Juestions unique to each

individual would appear to predominate.
613 F.2d at 220 (emphasis added).

Likewise, in this case, there is no "extremely c¢lose
identity of common questions and of typical claims" under Rule
23 (a) which must exist before a class-wide injunction is ordered.
Nguyen, 70 F.R.D. at 667. In fact, the district court found that
there was po common factual basis on which to certify a class,
and merely one common legal issue. As in Yassini, the
circumstances surrounding each alien’s failure to request a

hearing vary. In recognition of this, the district court in this
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case ordered thousands of individualized hearings to resolve the
class members’ claims. 1In this situation, class certification
pursuant to Rule 23(b) (2) was an abuse of discretion. Id. at
667. |

E. ourt ! Ana e Adegua 5 ese ives.

Defendants also argued that the named-plaintiffs are not
adequate class representatives because they admitted, under
grants of immunity from criminal prosecution, that they committed
document fraud. C.R. 86 at 28-34. Under Ninth Circuit law, no
due process violation has been proven unless the alien can show
prejudice, i.e., that the alleged violation potentially -affected
the outcome of the proceedings. Barraza, 913 F.2d at 1448. The
named-plaintiffs acknowledged their guilt to the 274C charges.
Thus, even had they requested such hearings, final orders would
likely have issued.

Because the named-plaintiffs’ claims will be subject to
unique defenses due to their admissions pursuant to grants of
immunity, they are not adequate class representatives. Hanon V.
Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992) (inadequate
representative because hé had "unique background and factual
situation").

The district court in this case rejected this point stating
that it called for "actuall] litigation on the merits, rather
than on the class certification issue." E.R. 471. This Court,
however, has held that a Rule 23 analysis may require a review of

the merits of the underlying case. Hanon, 976 F.2d at 509
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(evidence may "relate to the underlying merits of the case");
Blackie, 524 F.2d at 897.

The district court in this case also held that:

It is possible, even likely, that some members of the

class will seek to have their document fraud

proceedings reopened only to discover that they cannot

mount an effective defense to the charge. That gome

members of the class are not entitled to ultimate

relief on the charges of document fraud is not,

however, dispositive of the issue of whether there

exists a class of aliens who did not receive adequate

notice of their rights and the consequences of waiving

those rights.
E.R. 471-72 (emphasis added). The issue before the district
court, however, was not whether "some of the class" would
be able to mount a defense to the charges but whether the
inability of the pamed-plaintiffs to mount a defense damaged the
claims of the unnamed class members who might have valid defenses
to the charges. Because they were subject to unique defenses,
the named-plaintiffs were not adequate class representatives.

Thus, the court erred in certifying the class.

III. Systemwide Injunction Was Improperly Based on a'Finding
of Two Instances of Possible Preijudice.

The district court entered a permanent injunction against
the INS based on its grant of summary judgment to plaintiffs.
The requirements for a permanent injunction are "essentially the
same" as for a preliminary injunction except that, to enter a
permanent injunction, plaintiffs must show "actual success on the
merits" rather than a likelihood of success. Amoco Prod. v.
Gambell, 480 U.S. 531, 546 n.12, 542 (1987). Plaintiffs must

also prove legal remedies are inadequate and irreparable injury
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will result without entry of a permanent injunction. JId. at 542.
The district court must also "balance the harms" and ccnsider the
effect of granting the requested relief with "particular regard"
to the public interest. 1d. at 542, 545-46.

The standard of fefiéw for a permanent injunction varies

according to the functions that the district court performed.

See, e.g., Multnomah Legal Servs. Workers Union v
Corp., 936 F.2d 1547, 1552 (9th Cir. 1991). The court of appeals

reviews the discretionary cémponenté of an injunction for the
application of erroneous legal principles or an abuse of
discretion. Guadamoz v. Bowen, 859 F.2d 762, 766 (sth Cir.
1988). The court’s scrutiny of permanent injunctions is more
expansive than the abuée of discretion review provided for
preliminary injunctions. See Sports Form V, United Press Int’'l,
686 F.2d 750, 752 (9th Cir. 1982).

A systemwide injunction of a governmental program warrants
close scrutiny because it "tends to establish the norm that
defines the future standard of conduct." See Toussaint V.
McCarthy, 801 F.2d 1080, 1088-89 (9th Cir. 1986) (varied levels
of scrutiny in "abuse of discretion" standard). Greater scrutiny
is necessary because "the precedential value of the adoption of a
particular remedy raises gquestions of consistency and
authoritativeness thatlcan be resolved similarly to the
resolution of legal questions." Id.

The Court reviews gquestions of law de novo, such as success

on the merits and inadequacy of legal remedies. See, e.d.,
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Ornelas v. Upnited States, 116 S. Ct. 1657, 1661-62 (1996).
Irreparable injury is a question of fact which, as explained
below, is closely related to the prejudice requirement for
establishing due process violations. See, eg.g., Alvarxado-
Delgado, 98 F.3d at 493-94.

Additionally, where the "factual determination underlying
the injunction was not bgsed upon trial, but rather upon a
summary judgment[,] such factual determinations could only be
based upon undisputed facts or facts about which there was no
genuine issue." Premier Comm. Network v. Fuentes, 880 F.2d 1096,
1101 (9th Cir. 1987) (emphasis added). Accordingly, when an
injunction is entered without a "trial upon facts" as anticipated
by Fed. R. Civ. P. 52(a), there is no basis for applying the
deferential "clearly erroneous" standard. Finally, the proper
scope of an injunction must be limited to redressing actual
injury established by ﬁiaintiffs. See Lewis v. Casey, 116 S. Ct.
2174, 2184 (1996).

A. Plaintiffs Were Not Entitled to Success on the Merits.

The summary judgment decision rests on flawed factual and
legal premises. See supra Section I. Therefore, the injunction
entered constituted an erroneous application of law.

B. Court Did Not Rule on Adequacy of Legal Remedies.

To enter a permanent injunction, the court must hold that
legal remedies are inadequate. AmocoO, 480 U.S.at 542.

Plaintiffs presented no such evidence, and the court did not
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address this issue. Therefore, the injunction is erronecus and
should be reversed.
C. Court Erred in Finding Irreparable Injury.

The district court erred in finding substantial and
immediate irreparable injury warranting injunctive relief.
Factual determinations underlying an injunction based upon
summary judgment can only be based upon uncontested evidence.
Premier, 880 F.2d at 1101. In evaluating injury "and hence
standing to demand remediation," the court must examine what
plaintiffs proved, not what was theorized. See Lewis, 116 S. Ct.
at 2179; United States v. Students Challenging Requlatory Agency
Procedures, 412 U.S. 669, 687 (1973) (judicial process is not a
wvehicle for the vindication of the value interests of concerned
bystanders"). To estaﬁlish standing, injury musﬁ be "distinct"
and "palpable," not "conjectural," or "hypothetical." Allen v.
Wright, 468 U.S. 737, 751 (1984) (citations omitted). Courts can
provide relief only for actual injury. See Lewis, 116 S. Ct. at
2179. —

In this case, tc establish actual injury, plaintiffs must
demonstrate that they suffered substantial prejudice due to the
alleged due process violation. See Alvarado-Delgade, 98 F.3d at
493-94 (must establish plausible grounds of relief available but
for the deprivation); Villegag-Valenzuela, 1996 WL 729585 at *6
(prejudice required for 274C inadequate notice claim) .
Plaintiffs submitted no uhdisputed evidence of prejudicé. In

fact, the court disregarded the named-plaintiffs’ admissions
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about their use of false dccuments. E.R. 153, 155, 157-60, 163-
64 (Santana Alvarez); E.R. 68, 70-72, 76, 88, 91 (Walters); E.R.
96-101, 115 (Corona-Alvarez); E.R. 125-26, 132, 138, 147-50
(Adames); E.R. 170-71, 174-76, 178, 184-87 {Cruz-Garcia); E.R.
204-08, 54-56 (Meziab).

Given these admissions, if the named-plaintiffs received
274C hearings, the result would likely have been the same, i.e.,
final orders would have issued. No named-plaintiff asserted that
he was prepared to deny committing document fraud or to present
any defense when he failed to request a hearing or waived his
right tec do so. See E.R. 389-%2, 91, 118, 138, 158-59, 163-64,
170-71, 174-76, 178, 98-101, 54-56 (named-plaintiffs’
admissions). Even the court recognized that "[i]lt is possible,
even likely, that some members of the class will seek to have
their document fraud proceedings reopened only to discover that
they cannot mount an effective defense to the charge."” E.R. 471-
72. Nonetheless, the court erroneously found that two named-
plaintiffs established prejudice sufficient for injunctive
relief.

i. Santana-Alvarez

The court erred in finding actual injury toc named-plaintiff
Santana-Alvarez. In 1993, the INS charged Santana-Alvarez with
falsely making an INS employer verification formt "I-9." E.R.
167. Before he waived his right to request a hearing, he was

given the opportunity to ask questions about the charges. E.R.

42



160, 257-58. He admitted knowingly using false documents. E.R.
158-59; 163-64.

The court concluded, however, that Santana-Alvarez suffered
prejudice because, in an unrelated case, an ALJ found that
falsely making an I-9 did not violate 274C. E.R. 478. United
Stateg v. Remileh, 5 OCAHO 724 at 2-3 (1995) aff'd on other
grounds, Remileh v. INS, 101 F.3d 66, 67 (8th Cir. 1996}. The
district court’s conclusion is erroneous.

First, the Remileh cases emphasized that presenting false
papers to an employer is a 274C violation. JId. Santana-Alvarez
admitted that, to obtain employment, he knowingly presented false
identification cards he purchased for $50. E.R. 155; 158-59;
163-64. The INS could have amended the charge based on these
documents. Second, the court assumed without evidence that, had
Santana-Alvarez received better forms, he would have reéuested a
hearing, repudiated his admissions of guilt, and, prior to
Remileh, argued that same defense. Third, IIRIRA §212 amended
274C to overrule the Remileh decision, clarifying that falsely
making an I-9 is a violation of 274C. For these reasons,
Santana-Alvarez cannot show prejudice.

2, Adames

The court also erred in finding actual injury to named-
plaintiff Adames. She admitted to the INS that she knowingly
used false documents to obtain work. E.R. 125-26; 132, 138, 147-
50. She admitted that in Aﬁgust 1990, shortly before the

effective date of 274C, she submitted fraudulent social security
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and work authorizatibh>éards to her employef. E.R. 121. After
fhe effective date, a new employer took over the facility where
she worked, at a time when she knew she was not allowed to be
employed in the United States. E.R. 120. Adames signed a
statement, that her Engiish-speaking spouse witnessed, stating
that she used the false identification documents with the second
employer. E.R. 129%-30, 147-50. Then, at her deposition, she
denied that she used false documents the second time. E.R. 131-
32.

The district court improperly resolved this conflicting
evidence in plaintiffs’ favor, finding that Adames suffered
potential prejudice from her failure to request a hearing. The
court opined that Adames cduld have "attempt [ed] to show that the
document fraud charge was ex post facto." E.R. 478.

The court assumed without evidence that, if Adames received
better forms, she would have timely requested a hearing and
presented the defense argued by the court. In reality, however,
Adames suffered no cognizable injury because she habitually fails

to read documents she is provided. E.R. 140-41, 146. She

testified about the §274C rights advisal she received: "([tlhe
truth is, I didn't even look at it . . . . I didn't look to see
if it was in Spanish or English." E.R. 133. She also received a

Spanish-language version of the NOR/W in addition to the English-
language form. E.R. 140-41; 226, 228.
Adames admitted that the only reason she did not request a

hearing was because she believed she broke the law when she
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presented false documents.?® E.R. 138. Her spouse, who was
with her during processing, testified that the English-language
NOR/W clearly indicates that his wife would be deportable if a
final order of document fraud was entered against her aqd they
would have realized this if they read the forms.?** E.R. 195-98.
Therefore, the court erred in finding prejudice and, thus,
actual injury.? Alleged injuries that are not suffered by a
named-plaintiff are "not the proper object of this District

Court's remediation." Lewis, 116 §. Ct. at 2183. Thus, there is

no irreparable injury to sustain this permanent injunction.

D. Court Improperly Balanced the Hardships.

The district court abused its discretion in entering the
injunction without "particular regard" to the "important role of
the 'public interest’ in the exercise of equitable discretion."
Amoco, 480 U.S. at 545-46. ~The interest in vindicating the
procedural rights of Santana-Alvarez and Adames, assumihg they
suffered prejudice, does not supersede all other relevant

interests in this lawsuit. The court failed to recognize that

19 after she and her attorneys reviewed the deposition
transcript, Mrs. Adames modified this response. E.R. 151.

20 after a break in his deposition, Mr. Adames attempted to
retract his earlier concession that the form clearly indicates
this. E.R. 199-201.

21 The court also erroneously concluded that recipients
might show prejudice because of the possibility of prosecutorial
discretion. The possibility of unreviewable prosecutorial
discretion is no basis for finding prejudice to persons who
admitted violating the law. California v, United States, No. 95-

55450, 1997 WL 3315, *7 (9th Cir. January 7, 1997}). The district
court also acknowledged there is an "absence of evidence in the
record on these issues." E.R. 479.
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the "public interest may be the paramount consideration when a
broad regulatory scheme is at stake." Qfosuy v. McElroy, 98 F.3d
694, 702 (24 Cir. 1996).

Balanced against the lack of evidence showing widespread
injury, enforcement of the 274C program is paramount. The public
has an interest in using the current 274C procedures to help curb
illegal immigration. See 136 Cong. Rec. S13,629 (Sept. 24, 1990)
(Sen. Simpson); Villegas-Valenzuela, 1996 WL 729585 at *1, *5.
The court failed to consider the disruption to the 274C program
and other programs resuiting from its adoption of plaintiffs’
requested relief. See E.R. 534 (OCAHO exhibit); 520-24.(Slattery
Declaration); 525-33 (Martin Declaration) (injunction diverts
resources from processing requests for relief from deportation,
removing criminal aliens, and protecting borders). The court
should have considered such factors before altering the status
quo and creating new rights and entitlements as well as elaborate
procedures to effectuate them. See supra Part II.B. The
injunction should be reversed.

E. Even if an Injunction Were Warranted, This
Injunction Exceeds Proper Scope.

Assuming arguendo that some constitutional violation was
established, the injunction exceeds the scope of a
constitutionally appropriate remedy. The court abused its
discretion in granting the relief ordered because, "two instances
[of actual injury are] a patently ipadequate basis for a
conclusion of systemwide violation and imposition of systemwide
relief." Lewis, 116 S. Ct. at 4587 (emphasis added) ; Survivors,
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473 U.S. at 324 n.l1ll ("anecdotal evidence" concerning twe
claimants insufficient to conclude that program was operated
contrary to regulation). 1Injunctive relief even in a class
action must be tailored to the specific injuries proven. Lewis,
116 S. Ct. at 4587. As explained above, even if there were two
instances of actual harm, this is not "widespread enougﬁ to
justify systemwide relief." JId. at 2184. Therefore, no
¢classwide injunction shpuld have been entered.

Even assuming that classwide injunctive relief was
appropriate, the provisions of this injunction are extreme and
unwarranted and constitute an abuse of discretion.

1. Excessive blici mpaign -

The court abused its discretion when it ordered the INS to
publicize the class action and the opportunity for reopening "to
every news organization in the United States and Central and
South America," to over 800 non-profit immigration groups in the
United States, to international organizations, and in the federal
register, in addition to mailed notice. E.R. 509; see also 535-
38 (Mueller Declaration). Particularly, it is an abuse of
discretion to enter an injunction that reaches almost the entire
Western Hemisphere on the basis of findings of prejudice to two
Mexican nationals. The court ordered burdensome, and perhaps
impossible, publication in at least eighteen countries in which
no named-plaintiff was a national (five are citizens of Mexico,
one is a citizen of France}. E.R. 510. The court required the

INS to distribute notices in Spanish and English in ccuntries in
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which the native languages are French or Portuguese. Sﬁch

requirements do not redress actual injuries. "The scope of

injunctive relief is dictated by the extent of the violation

established, not by the [possible] geographic extent of the

plaintiff class." [Lewis, 116 S. Ct. at 2184 (citation omitted).
2. Court Abused Discretion in Ordering Parole.

The court ordered the INS "to parole or make alternative
arrangements to allow class members . . . to return toc the United
States to attend [potentially four separate] hearing(sl." See
E.R. 513. This overbroad remedy cannot stand based on the two
cases of actual injury found. Neither Santana-Alvarez nor Adames
requires this remedy. Hardline Elec. v. International Bhd. of
Elec. Workers, 680 F.2d 622, 626 (9th Cir. 1982) (lack of factual
support for injunction). Therefore, the parole requirement is an
abuse of discretion and erroneocus application of law.

(a.) Mendez v. INS

In ordering classwide parole, the court relied on Mendez v.
INS, 563 F.2d 956, 958-59 {9th Cir. 1977). There, the criminal
sentence on which an individual’s deportation was based was
vacated. Here, the parcle reaches people whose basis for
deportation was not vacated or who voluntarily left the United
Staﬁes. Also, Mendez is based on a provision of the INA amended
by IIRIRA §306(b). Previously, an alien’s departure from the
United States deprived the court of appeals of juriédiction. As
of Ap;il 1, 1997, jurisdiction is authorized notwithstanding an

alien’s departure from the United States.
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Contrary to the court’s finding, Mendez was not paroled to
*attend reopened deportation proceedings" but to "pursue
administrative and judicial remedies" that were not available due
to the jurisdicticnal bar. Compare E.R. 502-03 (emphasis added)
with 563 F.2d at 959 (emphasis added). 1In any event, Mendez is
not authority for this extraoxdinary classwide relief.

(b.} IIRIRA

The Court also based its requirement on 8 U.S.C.

§ 1182(d) (5), which authorized the Attorney General, in her
discretion, to allow parole "for emergent reasons or for reasons
deemed strictly in the public¢ interest." E.R. 502;

see also IIRIRA §303(a) (after April 1, 1997 po judicial review
of decision to grant parole). Now parole is allowed in the
Attorney General’s discretion "only on a case-by-case basis for
urgent humanitarian reasons or significant public benefit."
IIRIRA §602 (emphasis added). The class-wide parole ordered
violates § 1182(d) (5).

Additionally, under IIRIRA, the court lacked jurisdiction to
hear a claim arising out of the execution of a removal (i.e.
deportation) order. See infra III.E.3(a). Section 306(a) of
IIRIRA prohibits the reversal of a deportation order.

(c.) Excessive Burden

Finally, the parole requirement is excessively burdensome to
the INS. See, e.9., Meinhold v, Dep't of Defense, 34 F.3d 1469,
1480 (9th Cir. 1994). It requires the INS to establish

burdensome and disruptive procedures for identifying class

49



S8

members at the border, to monitor, and perhaps detain them
pending one of the hearings provided for by the court, ér to
conduct multiple hearings at the border or abroad. See E.R. 520-
33.
3. ou ed in Enjeoining Deportati

The court abused its discretion in prohibiting the INS from
venforcing or taking any action in reliance on § 274C final
orders issued without hearings, . . . or from deporting class
members." E.R. 511. The injunction also prohibits the INS from
deporting any potential class member until at least 120 days
after the notice cémpaign begins and at most until the
adjudication of all four potential hearings ordered by the court.
id.

(a.) IIRIRA

Under IIRIRA, the di§£rict court lacks jurisdiction to issue
this prohibition against deportation ("removal").*® Section
306 (a) of TIRIRA amended §242 of the INA to state:

(é) EXCLUSIVE JURISDICTION-Except as provided in this

section and notwithstanding any other provision of law,

no court shall have jurisdiction to hear any cause or

claim by or on behalf of any alien arieing from the

decision or action by the Attorney General to commence

proceedings, adjudicate cases, Or execute removal

orders against any alien under this Act.
Section 206{a) "shall apply without limitation to claims arising

from all past, pending, or future exclusion, deportation or

removal proceedings under such Act." TIIRIRA §306(c). Therefore,

22 The Court reviews jurisdictional questions de novo.
Scott Vv. Younger, 739 F.2d 1464 (9th Cir. 1984).
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the district court lacked jurisdiction to order the INS to
suspend the deportatibh of class members.

The court erred in finding §306 (a) inapplicable in this
case. In opposition to defendants’ Motion for Reconsideration,
plaintiffs claimed for the first time that this lawsuit does not
challenge "any aspect of Elass members’ deportation proceedings"
so IIRIRA does not apply. C.R. 160. pespite this late
contention, one of plaintiffs’ primary goals in this case has
been to halt deportation of class members. See, e.a., E.R. 22.
They argued that the forms did not adequately inform them of the
deportation consequences of a document fraud final order, and
therefore their deportation orders should be reopened. Their
current effort to deemphasize their primary objective and avoid
application of IIRIRA must be rejected.

Section 242 (g) bars the district court from rescinding
deportation orders and from prohibiting deportation of class
members. The provision, effective immediately, makes clear that
challenges to deportation orders may only be presented by way of
a review petition in the Court of Appeals.?* Even assuming the
district court’'s authority to declare the 274C forms deficient,

it lacked jurisdiction to enjoin deportation.

23 TIRIRA §242 commits "exclusive jurisdiction" to certain
forums and provides that "no court shall have jurisdiction" over
the decision to "execute removal orders" except those courts
specified. It requires consolidation of all issues that affect
deportation, providing that "all questions of law and fact,
including interpretation and application of constitutional and
statutory provisions ... shall be available only in judicial
review of a final order under this section." Compare Cheng Fan
Kwok v. INS, 392 U.S. 206, 215 (1968) with IIRIRA §242(b) (9).
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This Court should reject the district court’'s assertion that
prohibiting deportation merely provides a remedy for the
vdeficient" document fraud notice forms and so §242(g) does not
apply. Such a remedy is error where, as here, the district court
lacks jurisdiction to order such relief.

{(b.) Qverbroad

The prohibition on taking any action in reliance on a 274C
final order is overbroad and an abuse of discretion. As
explained below, if an alien requests reopening, without showing
prejudice such as a defense to the charges, deportation
proceedings are delayed pending four possible hearings. This is

excessive.

4. Court’s Injunction Requires No Showing of Prejudice.

The injunction imposes sizeable administrative and financial
burdens without requiring beneficiaries to show prejudice
initially. Ordering numercus hearings without a showing of
prejudice. is wasteful and overbroad. An injunction "should be no
more burdenscme than necessary to provide complete relief to
plaintiffs." Meinhold, 34 F.3d at 1480.

Aliens with final orders may have their cases reopened by
signing a form stating that they did not understand the 274C
procedures. E.R. 510; This violates longstanding requirements
of reopening. Caruncho v, INS, 68 F.3d 356, 360-61 (9th Cir.
1995). Moreover, in thousands of cases, the following steps must
be taken without individual showings of prejudice. The INS must

review all class members’ files and provide class counsel with
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certain data and updates; review files to determine whether it is
practicable to challenge claims of inadequate notice before ALJs
from OCAHO; promulgate court-approved forms and serve them within
10 days;? and marshall the evidence for filing complaints with
OCAHO. E.R. 509-13, 520-33. OCAHO must then process potentially
thousands of complaints in a short time--an extraordinary burden
considering that the average annual caseload of the ALJs is about
300 cases. E.R. 534. Only after these steps must each alien
demonstrate prejudice, such as a defense to the charge or his
admissions. These requirements constitute an abuse of discretion
especially when the court acknowledged that it is "likely" that
some class members will have no defense. See E.R. 471-72.%

Iv. Defendants Entitled to Summary Judgment .

Defendants also seek reversal of the district court’s denial
of their motion for summary judgment. E.R. 483-94; 507; see C.R.
97-98. Defendants are entitled to summary judgment as a matter

of law on the following claims.

24 The injunction requires court approval of 274C notice
forms and, thus, is "an improper intrusion by a federal court
into the workings of a coordinate branch of the Government." Cf.
INS v. Legalization Assistance Project, 114 S. Ct. 422, 424
(1993) (O'Connor, Circuit Justice).

3% The injunction is even more overbroad where no final
order has yet issued because the INS must recharge or conduct
notice hearings to issue final orders. E.R. 508. Unless
personal service of court-approved forms (and hearing notices) is
achieved, the charges are effectively rescinded although the
court held that "[flailure to request a hearing does not, in and
of itself, indicate that a person did not receive adequate
notice." E.R. 469, 475. By requiring no prejudice, the court
erred. '
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A. ish-Lan OR/W Sati e ocess.

Plaintiffs originally scught revision of the forms and
written translation into "Spanish or another major language."
E.R. 26. Where a respondent’s native language is not "English,
Spanish, or another major language" plaintiffs sought a "written
certification by the agent . . . that [(the forms]) have been
translated and expiained to the person in his native language,"
whatever that language is. Id. After defendants argued that
universal translation into potentially more than 100 languages
was not supperted by case law and would impose extraordinary
burdens on the INS, plaintiffs disavowed this claim. C.R. 98 at
10. Plaintiffs subsequently limited their claim to translation
only into Spanish and not into every possible language. C.R. 125
at 16-17, n.l4. Yet, the district court denied defendants’
mction for summary judgment on this claim.

Also, as explained more fully above, the district court
erred as a matter of laﬁ in holding that the NIF and NOR/W do not
adequately notify individuals of their rights and that the forms
must be translated into Spanish. See section I.B. gupra.
Defendants are entitled to judgment as a matter of law on this

claim.?®

26 pecause the forms alone satisfy due process, defendants’
motion to dismiss should have been granted. C.R. 33. See

Carpenters Health and Welfare Trust v. Capital Corp., 25 F.3d

849, 852 (9th Cir. 1994); Figuerca v. United States, 7 F.3d 1405,
1408 (9th Cir. 1993) (question of law reviewed de novo).
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B. intiff i tro vi ercion

Plaintiffs alleged that INS agents "have cocerced and
continue to coerce" them into waiving their right fo request 274C
hearings. E.R. 9. Discovery revealed no evidence that the four
named-plaintiffs who executed waivers did so as a result of
coercion,

Adames testified that.no agent threatened her or used
physical or verbal force to make her sign the waiver form. E.R.
136-37. Instead, she signed it because she knew she had
presented false documents. E.R. 138.

Walters stated that the agent reviewed the 274C forms with
her and her English-speaking husband. E.R. 83-84. No pressure

or threats were applied. E.R. 88-91. The agent did not raise

-his voice, and no one tcld her that she was compelled to sign the

form. E.R. 89. Walters never asked to leave the INS office, or
to make a telephone call, or to speak with an attorney. E.R. 90-
91. Instead, as Walters admitted, she chose to sign the waiver

"Because I knew that iddid it." E.R. 91.

Leslie Kemm, spouse of named-plaintiff Meziab, said her
husband did not feel threatened by INS agents prior to signing
the waiver. E.R. 207. She said he executed the waiver to "admit
to what he did." E.R. 2089.

Santana-Alvarez testified that no physical force or threats
were used against him. E.R. 165. He did not ask for counsel.

E.R. 257-58.
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Thus, even viewing the evidence in the light most favorable
to plaintiffs, the claim of coercion is unfounded. There simply
is no evidence of coercion. The district court erred as a matter
of law by failing to grant summary judgment to defendants on this
claim.

C. Requlations do not Provide for Service on Counsel.

Plaintiffs also claimed that the INS violated its
regulations when it failed to serve NIFs on counsel where the
alleged violators were represented. E.R. 11. The regulations do
not require such service, however. "Service of [the NIF] shall
be accomplished by personal service pursuant to § 103.5a(a) (2)."
8 C.F.R. § 270.2(d). Section 103.5a(a)(2) provides that personal
service is accomplished by "delivery of a copy personally." The
only plaintiff making this claim is Cruz-Garcia. It is
undisputed that Cruz-Garcia was personally served. E.R. 19.

This satisfied the regulations.?

In any event, Cruz-Garcia failed to demonstrate that she
suffered prejudice because the NIF was not served on her
attorney. Florez-de Solis v. INS, 796 F.2d 330, 336 (9th Cir.
1986) (where person claimed that INS did not properly serve
attorney with copy of BIA decision, person had to demonstrate
prejudice). Cruz-Garcia had sufficient opportunity to consult
with her attorney. Indeed, her attorney was at the INS office

and drove her back to his office afterward. E.R. 325-27. Her

27 pyen if Cruz-Garcia’s claim were valid, this would not
justify classwide relief on this issue. See Lewisg, 116 S. Ct. at
2184.

56



attorney failed to review the documents with her because "there
were lots and lots of people waiting to see me." E.R. 327.
Cruz-Garcia met again with the attorney three days later. E.R.
183.

It is important.to note that Cruz-Garcia did not waive her
right to a document fraud hearing. E.R. 335. Instead, a final
order issued in her case because she and her attorney failed to
request a hearing within 60 days. E.R. 189. Because plaintiffs
did not offer sufficient evidence, defendants were entitled to
summary judgment on this claim.

D. Reopening is Contrary to Statute.

Plaintiffs claimed that the INS must provide a permanent
procedure whereby an alien who fails to request a 274C hearing
may subsequently move to reopen his 274C final order. E.R. 11.
‘Instead, the court provided a method by which class members may
move to reopen their cases. The court did not order that such
relief be available to all 274C respondents in the future.
Defendants were entitled to summary judgment on plaintiffs’ claim
that future 274C respondents should be allowed to move to reopen
274C final orders.

The statute and regulations provide that if an alien fails
to request an administrative hearing within sixty days, the
agency order becomes "final and unappealable." 8 U.S.C;

§ 1324c(d) (2)(B); 8 C.F.R. §§ 270.2(f) and {(g). The plain
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language of the statute gives plaintiffs no right to "reopening."
B U.S.C. § 1324c(d) (2) (B).*

Indeed, in 1991; the INS amended its regulations to "make it
clear" that motions to reopen are not applicable to employer
sanctions cases under 8 U.S.C. § 1324a. See 8 C.F.R. § 103.5(a);
56 Fed. Reg. 41768 (1991). The INS explained that the "plain
language" of § 1324a dictated this result, given that 8 U.S.C.

§ 1324a(e) (3) (A) calls for the issuance of a "final and
unappealable" order where a hearing is not timely requested. 56
Fed. Reg. 41768. Similafly, the language of 8 U.S.C.

§ 1324c(d) (2) (B) does not allow "reopening" of 274C cases of

final orders of document fraud.?’

2 papplying 8 C.F.R. § 103.5 (dealing with reopening or
reconsideration) to 274C would be contrary to the statute and
thus impermissible. Cf£. Rahim v, McNary, 24 F.3d 440 (24 Cir.
1994) (where Congress did not envision further development of
record and individuals were given "full and fair opportunity" to
establish eligibility, regulations precluding reopening upheld).
Plaintiffs received a fair opportunity. See supra section I.B.

23 The INS has rescinded a few final 274C orders as a
matter of discretion. This provides no basis for arguing that
the INS must make reopening available. Heckler v. Chaney, 470
U.S. 821, 831 (1985) ("an agency'’'s decision not to prosecute or
enforce is a decision generally committed to an agency's absolute
discretion").
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Therefore, defendants were entitled to summary judgment on this
claim.

CONCLUSION

The Court should reverse the district court’s order
certifying the class and granting partial summary judgment to
plaintiffs. The Court should vacate the permanent injunction and

enter summary judgment for defendants.
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ADDENDUM

" Statutes and Regulations



Section 212, 8 U.S.C. §1182 - General Classes Of Aliens Ineligible To
Receive Visas And Excluded From Admission; Waivers Of Inadmissibility

(@)

(A) 'The Attorney General may, except as provided in subparagraph (B) or in
section 214(f), in his discretion parole into the United States temporarily under
such conditions as he may prescribe for emergent reasons or for reasons
deemed strictly in the public interest any alien applying for admission to the
United States, but such parole of such alien shall not be regarded as an
admission of the alien and when the purposes of such parole shall, in the
opinion of the Attorney General, have been served the alien shall forthwith
return or be returned to the custody from which he was paroled and thereafter
his case shall continue to be dealt with in the same manner as that of any other
applicant for admission to the United States. '

. 1 See Public Law 89-732 and Public Law 95-145, for provisions for adjustment of status
of Hungarian, Cuban, and Indochinese refugees.



Section 274A, 8 U.S.C. §1324a - Unlawful Employment Of Aliens
(a) Making Employment of Unauthorized Aliens Unlawful. -
(1) In General. It is unlawful for a person or other entity' 2
(A) to hire, or to recruit or refer for a fee, for employment in the United

States an alien knowing the alien is an unauthorized alien (as defined in
subsection (h)(3)) with respect to such employment, or

(B)

(i) to hire for employment in the United States an individual without
complying with the requirements of subsection (b) or

1 Section 521(a) of the Immigration Act of 1990 (Pub. L. 101-649, Nov. 29, 1990, 104
Stat. 5053) amended this paragraph to eliminate the paperwork requirement for recruiters and
referrers, applicable to recruiting and referring occurring on or after November 29, 1990.

2 Gection 8704 of title 46, U.S. Code, added by § 5(f)(1) of the Commercial Fishing
Industry Vessel Anti-Reflagging Act of 1987 (Pub. L. 100-239, Jan, 11, 1988) provides as
follows:

Alien deemed to be employed in the United States. An alien is
deemed to be employed in the United States for purposes of
section 274A of the Immigration and Nationality Act (8 U.S.C.
1324a) if the alien is an unlicensed individual employed on a
fishing, fish processing, or fish tender vessel that --
(1) is a vessel of the United States engaged in the
fisheries in the navigable waters of the United States or
the exclusive economic zone; and
(2) is not engaged in fishing exclusively for highly
migratory species (as that term is defined in section 3 cf
the Magnuson Fishery Conservation and Management
Act (16 U.S.C. 1802).

Section 5(f)(3) of that Act, 101 Stat. 1781, provides as follows:

With respect to an alien who is deemed to be employed
in the United States under section 8704 of title 46,
United States Code (as amended by this subsection), the
term {"date of the enactment of this section” as used in
section 274A(i) of the Immigration and Nationality Act
means the date 180 days after the enactment of this
section.



Section 274C, 8 U.S.C. §1324c - Penalties For Document Fraud'
(a) Activities Prohibited. It is unlawful for any person or entity knowingly --

(1) to forge, counterfeit, alter, or falsely make any document for the purpose of
satisfying a requirement of this Act,

(2) to use, attempt to use, possess, obtain, accept, or receive or to provide any
forged, counterfeit, altered, or falsely made document in order to satisfy any
requirement of this Act,

(3) to use or attempt to use or to provide or attempt to provide any document lawfully
issued to a person other than the possessor (including a deceased individual) for the
purpose of satisfying a requirement of this Act, or

(4) to accept or receive or to provide any document lawfully issued to a person other
than the possessor (including a deceased individual) for the purpose of complying with
section 274A(b).

(b) Exception. This section does not prohibit any lawfully authorized investigative,
protective, or intelligence activity of a law enforcement agency of the United States, a State,
or a subdivision of a State, or of an intelligence agency of the United States, or any activity
authorized under chapter 224 of title 18, United States Code.

(c) Construction. Nothing in this section shall be construed to diminish or qualify any of the
penalties available for activities prohibited by this section but proscribed as well in title 18,
United States Code.

(d) Enforcement. -

(1) Authority in Investigations. In conducting investigations and hearings under this
subsection -- »

(A) immigration officers and administrative law judges shall have reasonable
access to examine evidence of any person or entity being investigated, and

(B) administrative law judges, may, if necessary, compel by subpoena the
attendance of witnesses and the production of evidence at any designated place
or hearing.

I Section 274C was inserted by § 544(a) of the Immigration Act of 1990 (Pub. L. 101-
649, Nov. 29, 1990, 104 Stat. 5059), effective for persons or entities that have committed
violations on or after November 29, 1990,



In case of contumacy or refusal to obey a subpoena lawfully issued under this
paragraph and upon application of the Attorney General, an appropriate district court
of the United States may issue an order requiring compliance with such subpoena and
any failure to obey such order may be punished by such court as a contempt thereof.

(2) Hearing. --

(A) In General. Before imposing an order described in paragraph (3) against a
person or entity under this subsection for a violation of subsection (a), the
Attorney General shall provide the person or entity with notice and, upon
request made within a reasonable time (of not less than 30 days, as established
by the Attorney General) of the date of the notice, a hearing respecting the
violation.

(B) Conduct of Hearing. Any hearing so requested shall be conducted before
an administrative law judge. The hearing shall be conducted in accordance
with the requirements of section 554 of title 5, United States Code. The
hearing shall be held at the nearest practicable place to the place where the
person or entity resides or of the place where the alleged violation occurred.
If no hearing is so requested, the Attorney General’s imposition of the order
shall constitute a final and unappealable order.

(C) Issuance of Orders. If the administrative law judge determines, upon the
preponderance of the evidence received, that a person or entity has violated
subsection (a), the administrative law judge shall state his findings of fact and
issue and cause to be served on such person or entity an order described in
paragraph (3).

(3) Cease and Desist Order with Civil Money Penalty. With respect to a violation of
subsection (a), the order under this subsection shall require the person or entity to
cease and desist from such violations and to pay a civil penalty in an amount of --

(A) not less than $250 and not more than $2000 for each document used,
accepted, or created and each instance of use, acceptance, or creation, or

(3) in the case of a person or entity previously subject to an order under this
paragraph, not less than $2000 and not more than $5000 for each document
used, accepted, or created and each instance of use, acceptance, or creation.

In applying this subsection in the case of a person or entity composed of distinct,
physically separate subsections each of which provides separately for the hiring,
recruiting, or referring for employment, without reference to the practices of, and not
under the control of or common contro] with, another subdivision, each such
subdivision shall be considered a separate person or entity.



(4) Administrative Appellate Review. The decision and order of an administrative law
judge shall become the final agency decision and order of the Attorney General
unless, within 30 days, the Attorney General modifies or vacates the decision and
order, in which case the decision and order of the Attorney General shall become a
final order under this subsection.

(5) Judicial Review. A person or entity adversely affected by a final order under this
section may, within 45 days after the date the final order is issued, file a petition in
the Court of Appeals for the appropriate circuit for review of the order.

(6) Enforcement of Orders. If a person or entity fails to comply with a final order
issued under this section against the person or entity, the Attorney General shall file a
suit to seek compliance with the order in any appropriate district court of the United
States. In any such suit, the validity and appropriateness of the final order shall not
be subject to review.



Section 279, 8 U.S.C. §1329 - Jurisdiction Of District Courts

The district courts of the United States shall have jurisdiction of all causes, civil and
criminal, arising under any of the provisions of this subchapter. It shall be the duty of the
United States attorney of the proper district to prosecute every such suit when brought by the
United States. Notwithstanding any other law, such prosecutions or suits may be instituted at
any place in the United States at which the violation may occur or at which the person
charged with a violation under section 1325 or 1326 of this title may be apprehended. No
suit or proceeding for a violation of any of the provisions this subchapter shall be settled,
compromised, or discontinued without the consent of the court in which it is pending or any
such settlement, compromise, or discontinuance shall be entered of record with the reasons
therefor.



H11794

conviction arising ouf of a separate gng prior
prosecution for an offense that involved the
semne or similar underiyimg conducr as the cur-
rent offenze, to be applied in addition to any
sentencing enhancement that would otAerwise
apply purruant to (he colcwlation of the defend-
ant’s cromnal Aistory category,

(D) impose an additional appropnate sentenc-
inp enhancemen! upon Gn offender wnth 2 or
more prior felony convictions ariving out of sep-
grate cnd prior pravecutions /ot offenses that
mvolved the same ot similar underiyang conduct
as the current offense, to be applied in addition
to any sentencing enhancement that would oth-
erwite apply pursuant Lo the calcuwlation of the
defendant’s crimminal history eqiegory. and

(E) comsider~whether any sther appravating or
mitipating grcumstonces warrgnt upward or
downweard sentensing adjustments.

(3) EMERGENCY AUTHORITY TO SENTENCING
COMMLISSION.—The Commission shall promulpate
the puidelines or omendments provided for
under this subrection as soon as practicabdle in
accordance with the procedure set forth in sec-
aon 2l(a) of the Semtencing Act of 1587, as
though the guthority under that Act had not
espired.

(c) BrrEcTivE DATE.—This section and the
gmendments made by UAls section shall apply
with respect Lo offenses occurring on or gfler the
date of the enacement of this Act.

SEC. 313 - NXW DOCUMENT FRAUD OPFEVSES:
NEW CIVIL. PENALITES FOR DOCU-
* MENT FRAUD,

(8) ACTIVITIES PROWIBITED —Secton 274C(a)
(8 US.C. 132¢ctc)) is amended—

(1) in paregraph (1), by insertng before the
comona ot the end the foilowing: “or to obiwain a
benefit under this Act';

(2) in paragreph (2), by inserting before the
comma at the end the following. or w obdtain a
benefit under this Act*;

(3) in paragraph (3)—

(A) by inserting “or with respect Lo afier ‘'is-
sued to";

(B) by adding before the comma at the end the
Jollownng: *‘or obtaining @ demefii under thu
Act” and

(C) by striking "or' ot the end;

(4¢) in paragraph (€)—

(A) by inserting “or with respect to' alter -
sued o'

(B) by addinp bdefove the peniod ot the end the
follounnp: "or obtaining @ bemefil under thu
Act”; and

(C) by senking the penod at tAe end anc in-
serang M, or''; and

{5) by adoing ot the end the follpwing new
paragraphs:

“'(3) to prevare, file, or assist another in pre-
panng or firng. any applcation for benefits
under s Ac:, or any document required under
this Act. or any documen! submuited n Zonnec.
don wnth yucA application or documen?, with

xnowledge or in recklesy disregard of the foct .

that such applwation or documen! was folsely
made or, in whole or in part, does not relate to
the person on whose behanlf it war or iy beang
subrutied, or

“6)(A) Lo present defore boarding a comunon
camer for. the purpose of coming to the United
Staees o document wAich relates to the alien’s
elipibility 1o enter the United States, and (B) o
fail to present such document to an irougrahon
officer upon amizal ot o United States port of
¢":'F,'

7} Dtrmmo.-v OF FPALSELY MAXE —=Section
ST4C (8 US.C. 1324c), as amended by section 213
of tmis divinon, iy further amended by adding at
the md the follounnp new subsecnon:

P FALSELY MAXE.— For purposes of Lhws sec-
Lo the tern falsely make® means to prepare or

e an applicanon or document. uith

ywiedpe o1 in recklexs distepard of the fac:

a: the apphecanon pr documen: contams a
laice, fictilious, or fraudulen! statement Or ma.
‘eT:ul represgniatior., or -has no basny in law or
jazi, or othemumnse fgils -~ -‘a(r @ fact WAL S
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mumai to the purpose for which it was submit-
ted.”

rc) - CONPORMING AMENDMENT ~—Section
2HC(d)2) (8 US.C. 1324c(d)(3)) i3 amended by
striking “‘each document used, accepied, or cre-
aled and each instance of use. acreprance, or
crection’ eacA place it appears and inyerting
“each document that it the subject of a wola-
tion under yubsection (@),

(d) WAIVER BY ATTORNEY GENERAL.—Section
274Cid) (8 U.S.C. 1X4c(d)) is amended by add-
ng at the end the foilounnp new paragraph:

(7} WAIVER BY ATTORNEY GENERAL.—The At-
torney General moy waive the penalties imposed
by {hly section with respect Lo an glien who
knowingly wiolates subsection (a)6) if the alien
is granied asylum under section 208 or withhold.
ing of deportation. under section 243(h).".

(e) ErrecTive DATE.—Section 2T4C()) of the
Irorigration and Nafionality Act, as added by
sudsection (), opplies to the preparation of ap-
plications before, om, or after the date of ths en-
actment of this Act.

SEC. 313 NEW CRIMINAL PENALTIIRS FOR:FALL-
URE TO DISCLOSE ROLE AS PRE-
PARRR OF FALSE APPLICATION FOR
IMMIGRATTON BENEFITS.

Section 274C (8 U.S.C. 1124c) u anended by
adding ot the end the following new subyection:

“'(e) CRIMINAL PBNALTIES FOR FAILURE 70
DisCLOSE ROLE AS DOCUMENT PREPARER. —(1)
Whoever, in any matter within the furisdicrion
of the Service, knowingly and willfully fails to
disclose, conceals, or covers up the fart thot
they have, on dehalf of any person and for a fee
or other remunergtion, prepared or osvisted n
preparing on gapplication which was falsely
made (a3 defined in subsection (f)) for imwmigra-
nhon benefits, shall de fined in accordance with
title 14, United States Code, imprisoned for not
more than 5 years, or botk, and prohibited jrom
preparing or assishing in prepaning, whether or
not for @ fee or other remunergtion, any other
such application.

*(2) Whoever, having been cenvicted of G vio-
lation of paragraph (1), knownnply and willfully
PrEPAres or asnsts tn prepanng an application
for immigration benefits pursuant tw this Act, or
the repulations promuipated theveunder, wheth-
er or not for o fee or other remuneration and re-
pardiess of whether in any marter within the fu-
nsdiction of the Sennce, shall de fined in ac-
cordance wnth title 18, United States Code, im-
prusmed for no! more than 15 years, or both,
and prohibited from prepanng or aszisting in
prepanny any other such applhication.”.

SEC. 314. CRIMINAL PENALTY POR ENOWINGLY
PRESENTING DOCUMENT WHICH
FAILS TO CONTAIN REASONABLE
BASIS DY LAW OR FACT.

The fourth paragraph of section 156(a) of
atle }8. United Siates Code, is amended by strik-
ing “¢ontaining any such false statement” gnd
inserting "which contoms any such folve stote-
ment or which foils o coniain any reasonable
basw in law or fact"”,

SBC. 318 CRIMINAL PENALTY POR PALSE CLAIM
TO OTIIXNSHIP.

Section 1015 of title 18, United States Code, is
omended— ’

() by sriking the dash at (he end of para-
graph (d) and inseranp *; or”, and

(2) by inserang after paragraph (d) the fol-
towing:

“*fe) Whoever knownnply makes any faise
statemen: or clawm Lhat he 1, or L any trke has
been, o cinzen Or natiomal of the Unired States,
unti the intent to odtain on behulf of himself, or
cny other person, any Fedeval or Siate denefic
or sennce, or to engage unlaw/ully in employ-
meniin the United States: or

"“(f) Whoever knouingly mokes any false
statement or claim thal Ae 15 4 otizen of the
United States in order to regut=r (o vote or Lo
vote in any Federal, Stace, or I~al #'setion (in-
clugding an mitanve, recail, or o Jdum)-"",
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SEC. 318 CRIMINAL PENALTY POR VOTING AY
ALIENS IN PEDERAL BLECTION.

(a) IN GENERAL.—Tille 18, United Stztes Code,
is amended by inserting after section 810 the fol-
lowing:

“3611, Voting by oliens

“*fa) It shall dbe uniawful for ony alien to vote
in eny election Aeld solely or in part for the
purpose of electing a candidate for the office of
Presudent, Vice President, Prendential elector,
Member of the Senate, Member of the House of
Representctives, Delepate from the District of
Columbia, o Revident Cormomusnioner, unlesy—

"'(1) the election iy held partly for some other

purpose;

*{2) aliens are authorired to vote for puch
other purposz under o State constitution or stat-
utawor a local ordinonee: and

“(3) voting for yuch ather purpose i3 con-
ducted independently of voting for a condidate
for such Federdl offices, in such a manner that
an alien har the opportunity. o vote for such
other .purpose, but nol an opportunity to vote
for a condidate for any one or more of such
Pederal offices.

''(b) Any person who wolotes this section
shall be fined under thiy title, imprisoned not
more than one year, or bo(h.”.

(0) CLERICAL AMANDMENT.—The tabdle of sec-
tions at the beginning of chapter 2 of title 18,
United Stotey Code, is amended dy inserting
Gfter the item relating to section 610 the follow-
ing new item;

“811. Voting by oliens."".
ERC. 317. CRIMINAL FORFEITURE FOR PASSPCRT
AND VISA RELATXD QPFANSES.

Section 982(a) of title 18, United States Code,
i3 amended by inserting after paragraph (5) the
followrinp new paragraph:

“'(6)(A) The court, in Umposing sentence on a
person convicted of a violasion of, or consprracy
to viplate, section 1425, 1425, M2T, 1541, 1542,
1543, 1544, or 1545 of this title, v a viclation of,
or conspiracy W viclate, section [028 of Lhiy tille
{f committed in connection wilth passport or mis
issuance or use. shall order that the person for-
Jeitl to the United States, regardiess of any pro-
vision of State law—

*(i) any conveyance. including any vesse! ve-
hicle, or asrcrafl used in the commusion of a
vielation of, or o conspiracy o wwlate. subd-
section (a); and

"*fil} any properiy real or personol—

“t1) that constitutes, or is denved from or is
traceable to the proceeds obioined directly or in-
gdirectly from the comonission of @ violation of, or
a consprrocy fo violate, subsection (a), section
274A(a)(1) or 2T4Ala)(2) of the Immigration and
Nationality Act. or section 1028, 1425, 1425, 1427,
1541, 1542, 1543, 1544, or 1546 of thu utle; or

**(11) that is usted to faclitace, or is intended
tu be used {0 facilitate, the commission of o vio-
latien of, or a conspirucy to viclate, yubsection
(a). section 274 Afa)(1) or 214 Ara)(2) of the Immi-
pgration ond Nanonality Act, or sechion 024,
1425, 1425, 1427, 1541, 1542, 1543, 1544, o7 1546 of
this title.

The court, in imposing sentence on such person,
shall order that the person forfait to the United
States all property descrided in this subparo-

graph.

''(B) The cromanal for/eiture of property under
subparagraph (A}, including gny sewrure and
disposition of the property and any related ad-
ministrafive o7 judicual proceeding. shall be pov-
emned by Lhe promnwoms of sechor (1) of the
Comprenensive Drug Abduse Prevention and
Control Act of 1970 (2] U.S.C. 853), other than
subzecnons (a) and (d) of such secnon 413.°.
SBC. 118 CRIMINAL PENALTIES FOR INVOLUN.

TARY SARVITUDR.

(@) AMENDMENTS TO TITLE 18.—Jecuons 154!,
1583, 1584, and 1588 of utle 14, Unued Siates
Code. are amended by scrking “five” each piace
it appears and inserhng 10",

(0) REVIEW OF SENTENCING GUIDELINES.—The
United States Sentenang Commitnion shsll as-
ceriain whethsr (here emsis an unwarranied

dispanty—
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the Atorney General shall prowde by regulo-
tion for prompt review of such an order under

subparagraph (A)(i} agamnst an alien who
claims under oath, or ar permitted under pen-
alty of perjury under section 1746 of litle 23,
United States Code, after having deen warned of
the penalties for falsely making such claim
under such condilions, to have bdeen lawfully
admitied for permanent residence, o hove been
adrmtted as a refugee under section 207, or o
hove deen granted asylum under section 204.

(D} LIMIT ON COLLATERAL ATTACKS.—In any
action broufht Gpainst an alien under pection
275(a) or section 276, the court sholl not have ju-
risdiction to Aear any claim attacking the valid-
ity ¢f an order of removal entered under subd-
paragraph (A)({) or (B)(iii).

"(E} ASYLUM OFFICER DSFINED.—ASs used in
this paragraph, the term ‘asylum officer’ meany
an snmigration officer who—

“(i) hax had professional training in country
conditions, asyium law, and interview Lech-
nigues con.,argbie Lo that provided o full-time
adiudicators of applications under sectwon 208,
and

“‘tli} (s supervised by an officer who meets the
condition descrided in claure (i) and has hod
subsiannal erperience adjudicating asylun ap-
plications..

“*(F) EXCEPTION.—Subparagraph (A} shall not
epply o gn alien who is 8 nanve or citzen ¢of
g country in the Western Hemwisphere uith
whose povernment the United Stoter does not
have fuil diplomatic relations and w~o grmves
by aircraft at a port of entry.

**(2) INSPECTION OF OTHER ALIENS.—

‘“(A) IN GEXNERAL.—=Subject t0 suorcrggraphs
{B) and (C), in the case of an alien who is an
applicant for admission, if the examining immi-
gration officer deterrunes that an alien seeking
odmission is not clearly and beyond a doubd! en-
titled to be admitted, the alien shall be detwained
for ¢ proceeding under section 240.

*“{B) EXCLPTION —Subparagraph (A} shall not
:.rm:ly to gn alisn—

“'ti) who i3 a crewmaon,

*°(ii) te whom paragraph (i) applies. or

“*fiii) who is a stwaay.

**{C) TREATMENT OF ALIENS ARRIVING FROM
CONTIGUCUS TERRITORY.—Iin the case of an aliem
described tn subparagraph (A} who 1 arnuning
on land (whether or not af a designated port of
armoal) from a foreigm terntory contiguous (o
the United States. the Attorney General may re-
turn the alien to that termitory pending a pro-
verding under section 240.

() CHALLENGE QF DECISION.—The decinion of
the camiming trrmgradon officer, If favorable
to the adntisnion of any alien, shall be subject w
challenpe by any other promigranion officer and
such challenpe shall operate o take the alien
whose privieye Lo de admitted (s so challenged,
before om Mﬂl fudge for a procesding
wunder section 240.

‘{c) REMOVAL OF ALIENS [NADMISSIALE ON SE-
CURITT AND RELATED GROUNDS, =

(1) REMOVAL WITHOUT FURTHER HEARING = If
an omugragon officer or an imymgrotion judge
suspecty Lhat an armemg clien may be inadmis-
nble under subparagraph (A} (other than clause
i), (B), or (C) of mectum 212{a)(}). the officer
ot rudge 1Agil—

"{A) ovder the alien removed, subdject (0 Té-
wew under parayruph (1)

“{B) report the order of removal (0 the Attor-
ney General: and

**(C) not cemduct any further mquiry or hear-
gy unn! ordered by the Attorney General.

{2} REviEw 0P ORDER.—(A) The Atlormnrey
General shall retiew orders issued uncer para-
prapna (i).

(B} If the Attorney General—

(1) U masfied on the baxns of confidennal m-
‘ormanon (hat the alien © madrmusndle under
sudbparagraph (A) (otAe than clouse (ii)), (B),
or (C) of sechon 2litai 1), and

fu) aftey conmwihy., unth approvnaie secu
Tity agemoer of the Unied Stater Governmeng,
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conciudes . tha! disclosure of the information
would be prejudicial to the public interest, safe-
ty. or security,

the Attorney Gemeval may order the alien ve-
moved without further inquiry or hearing by an
tmmigration judpe.

“(C) If the Attorney Geneval does mot order
the removal of the ahen under subparagraph
{8), the Attorney Genmal shall sperify the fur-
ther ingquiry or hearing that shall be conducted
m the case.

(3} SUBMISSION OF STATRUENT AND INFORMA-
TION.—The alien or the alien's representative
may submit a written 3tolement ond additional
information for consideration by the Allorney
Ceneral.

“(d} AUTHORITY RELATING TO INSPECTIONS.—

“(1) AUTHORITY TO SEARCH CONVEYANCES.—
Immigration officers are authorired to bdoard
and search any vessel, aircraft, ralisay car, or
other conveyance or vehicle in which they be-
lieve aliens are being brought into the United
States.

*'(2) AUTHORITY TO ORDER DETENTION AND DE-
LIVERY OF ARRIVING ALIENS.—[momigration offl-
cers are authorized o order an owner, apent,
master, commanding officer, person in charpe,
purser, or consignee of a vessel or aircraft bring-
ing an alien (except an alien crewmnenber) Lo Lthe
United States—

“'{A) to detain the glien on the vessel or at the
arrport of ormual, ond

"{8) to deliver the alien to an immigration of-
ficer for inspection or to g medical officer for ez-
amination.

“{3) ADMINISTRATION OF OATH AND CONSIDER-
ATIOK OF EVIDENCL.—The Attorney General and
any immigration officer shail have power o ad-
minister oaths and lo take and consiler evi-
dence of or from any person touching the privi.
lege of any alien or person he delirves or fus-
pects o be an alien to enter, regnter, trannt
throuph, or rende in the United Stales or con-
cerning any malter which is material grnd rel-
evant Lo the enforcement of Yus Act and the ad-
minutration af the Service.

“{4) SUBPOENA AUTHORITY —{A) The Altorney
General and any immgration officer shall have
power to reguire by subpoens the altemdance
and testimony of witnesass before gmmigration
officers and the production of books, papers,
and documenys relanng to the priviiege of any
person Lo enter, reenter, reside in, or pusr
through the United States or concerning any
matter which is material and relevant Lo the en-
foercement of this Act and the adminirtration of
the Seroce, ond o that end may invoke the cid
of any court of the United States.

"“(B) Any United States district court within
the junxdiction of which investipationsy or in-
gquines are being conducted by an trmmigration
officer may, in the event of neglect or refusal Lo
reypond (0 a subpoena isrued under this parc-
graph or refusal to testify before an twnigradion
officer, 1yue an order roeguiring such perons to
appenr before an immiprotion officer, produce
bdaoks, papers, and documents if demanded, and
sy, and any failure (o obey such ovder of
mmumyuwnumwmmuc
concempt thereof.”

(b} GAOQ STuDY ox OPERATION OF EXPEDITED
AEMOYAL PROCEDURES. —

(1) Stunr—The Cmptral!cr General shall
conduct @ study on the implementanion of the
erpedited removal procedures under section
215¢b)(1) of the [mmigranom and Naaonality
Act, a3 cmended by subseruen (al). The srudy
shall erarmnp—

{A) the effectiveness of such procedures in de-
ternng Jiegal eniry,

{B) the dewennion ond odrudication resources
saved a3 & resuil of Lhe procedures,

{C) the admimistronive and other fosty es-

pended to comply wnit "he  rosimon,
(D) the effectivene 1 3uch procedures in
proceinng asylum . . Oy nndocwaented

aliens wao assert a fewr of persecution, includ-

H11797

mg the accuracy of evedible fear determinations,
ane

(E) the cooperation of other countries and arr
carners in accepung ond recurning aliens re.
moved under such procedures,

f2) REPORT.—B8y mot laoter than 18 monihs
after the date of the enaztment of this Ac:, the
Comprroiler General shall submit to the Comomit-
tees ont the Judiciary of the House of Represent.
atives and the Senate a report on the study con-
ducted under paragraph (1).
$BC. 303. APPRERENSION AND DETENTION OF

ALIENS (REVISED SECTION 238).

{8) IN GENERAL —Section 236 (8 U.S.C. 1226) is

amended to read as follows:
" APPRENENSION AND DETENTION OF ALIENS

“SEC, 236. (a) ARREST, DETENTION, AND RE-
LEASE.—Omn o-warrant issued by the Atiormey
General, an alien may be arrested and detained
pendinp ¢ decinion on whether the olien is (o be
renoved from the United Siates. Ezcept ot pro-

- vided fn subsection (c) and pending yuch deri-

ston, the Attorney General—

‘(1) may continue to detgin the arrc:md
alien; and

“(2) may release the alien on—

“{A} bond of at least $! 500 with yecurity ap-
proved by, and containing condinony prescnbed
by. the Alterney General: or

*(B) condiriona! parole; dut

“*({3) moy not provide the alien with work au-
thoruation (including an ‘employment author-
ized' endoriement or other appropriate work
permit), unless the olien i3 lawfully admtted for
permanent residence or otherwise would {unth-
oul repard to removal! proceedings) be provided
guch authorizanon.

“'{d) REVOCATION OF BOND OR PARQOLE.—The
Atterney General ot any time ‘may revoke ¢
bond ¢r parole gutherired under subsection (c),
renrrest the allen under the oripina! warrant,
and detain the alien.

*{c) DETENTION OF CRIMINAL ALIENS.—

(1) CUsTODY.—~The Attorney General shaoll
take into cusiady any alien who—

“(A) iy ingdmisyidle by reason of hamng com-
mitted any offense covered in secrion 212(a)(2),

“(B) is deportable by reason of Aaving com-
mitted ony offense covered im  section
237 eH)(A)G), (AXiii), (B), (C), or (D),

*'(C) is deportable under section 2XI7(a)2){ A)(i)
on the baris of an offense for which the alien
has deen sentence Lo ¢ term of tmpmsomnment of
at least | year, ot

*'(D) is inadmisridle under section 212(a)1)(B)
or deporable under section 2Y7{a) 1) B).
when the alien is released, without regord to
whether the alien b relensed on parole, super-
vised release, or probation, and without repard
to whether the alien may be orrested or tmpns-
oned again for the game offense.
© (2} RRLEASE. —The Attorney General may re-
lease an alien described in porogroph (1) ondy if
the Attorney General decides purruant to sec-
sion 152] of title 18, United States Code, that re-
lease of the alien from curtody i necexsary o
provide protection 0 ¢ witnexy, g potensal wu-
neY. 8 pETTORM CoopeTuting with an investigation
fato mafor crommal actmty, or an immediace
famuly membder or close 2 of a witn
polentisl witnexs, or person cooperoang mtﬁ
such an mvestipation, and the olien sutisfies the
Artorney General that the alien will not pose a
dar.per o the mfery of other perzons or of prop-
erty and is likely w appenr for any scheduled
proceeding. A decunon relofing o0 such release
thall take plice in acrordance with o procedure
o conndery the seventy of the offene com-
muited by the alien.

&) IDENTIFICATION OF CRIMINAL ALJENS.—
{1} The Attorney General shall demse and vnpie-
meni a sysermn—

“(A) to maxe avaudable, daily {on g 24-hour
banms), to Fes:i-al, State, and local guthonnes
the inveshgative resources of the Sermee to de-
termme waeian inditmduals urrestes op fucn
guthonnes for aggrapated felonies are gliemns,
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**(B) to designaie and tra:n officers and em-
ployees of the Service o serve as a ligison to
Federal, State, and iccal law enforcement and
correctional apencies and courts with respect to
the arrest, conviction, and relense of any alien
charged With an egoravated fefony: and

*¢C) which uses computer resources to main-
swain a current record of aliens who Aave deen
convicted of an sggravated felony, and indi-
cates those who Rave deen removed.

(2} The record under paragraph (I XC) shall
be made gradabdle—

"{A) o inspecrors at ports of ewtry and (o dor-
der patrol agents ol sector Aeadquarters for pur-
poses of oromediate identificcaon of any aliem
who a3 previously ordered removed ond is
seeking W reenier the United States, and

*(B) w officials of the Depgroment of State for
use in {Ls automated visa lookout system.

‘(2) Upon the regquest of the governor or chief
executive officer of any State. the Service shall
provide amnsance to State courts in the identi-
flcadion of aliens unlawfully present in the
United States pending criminal prosecution.

“‘fe) JUDICIAL REVIEW.—The Attormey Gen-
eral’s discretionary judpment regarding the ap-
plication of (Ais section thall not de sudject to
Teview, No reurt may set anide any action or de-
cision by the Altorney Ceneral under this sec-
fion regarding the detention or reiease of cny
alien or le grant, revocotion, or denial of bond
of parple.”, .

(b} EpsECTIVE DATE. —

(1} IN CENERAL.—The amendment ngde by
subsection {a) shall become effective on the title
il1-A effective date,

(2) NOTIPICATION AEGARDING CUSTODY.~=!f the
Attorney Generad, not later than 10 days after
the gate of the enccoment of this Act, non/les in
wrinng the Comomittees on the Judiciary of the
House of Representatives and the Senate that
there is insufficient detention space and Irom:-
gration and Naturalization Service perzonnel
cvailohie to carry out secnon 2X5(¢) of the Jmomi-
gration ond Nationality Act, as amended by
tubsection (a), or the amendments mode by sec-

on #0(c) of Public Law 104-112, the provisions

i paragraph (1) shall de in effect for a I-year
peripd begnnning on the date of nch nonhfica-
tion, instead of such section or such amend-
ments. The Attorney General may estend such
I-year perod for an additional year if the Atwor-
ney Geneval prownder the same notice ot cler
than 10 days before the end of the first [-yeqr
penioct. After the end of such /-year or 2-year
penods, the prowsions of such sechom JX:c)
shatl apply to indindugls relensed after such
Periods.

(3) TRANSITION PERIOD CUSTODY RULES. -~

(A) IN CENERAL. —During the period in A4
this parcgraph 1t in effect pursuant to para-
JrarAa (2), the Attorney Cenergl shall toxe h:d
custoay any alien wAo—

(i) Aas bern conowcted of an aggravated ‘elony
(as desined undev secton 10/(a)(4J) of the /mmu-
graaen and Nargnality Act, as arended Yy sec-
fion 22! of this ditvsion),

(ii} = ineamsnole by reason of haomg com.
mutted any offense covered in m::wn 2121a:12) of
Sulh Act,

flii) s deporiaste sy reason of hmnng ot L TEE
e any  feise covered i rechon
SAICaNZY ANn), AN, (B), (C). or (D) of such
dc: ‘derore redengmacon under thuy subdbnde!, or

(50) 13 imadmisdle under recrion 21283 8!
M ruchA  Ac: m deportadle under iecmion
MIfa.i4)(B) 3/ such Act (defove redesigmaiion
uandss (ms suotitle),
when he alien i released. wunthout tegortd v
wreiher Ae atien :p retegred on parnle. JuTe -
3Ed reieare, or procanion, and uithout efgrs
10 whether (Ae aiten may be arrested 37 SITTI-
onez apgin /or the sarme offense.

1B) RELEASE.—The Attorney Generel may e-
Lase (he alien oniy if the alien :s an aliem de-
~rrdes in tuoDaragrasA (AN or 41t 3NC -

¢ e cliem ooas guwrutly gotmiiies 1) lRe
20 J13082 aud JRIfies che AlSIMEy Genes
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that the plien will not pose a danger to the safe-
ty of other perzons or of properey and u likely
to appear for any scheduled proceeding, or
(ii) the alien was not lawfully admitted to the
United States, cannot de renoved becauss the
designated country of removal will not accept
the alien, and satisfies the Attorney General
that the alien will not pose g danger (o the safe-
&y of other persons or of property and is likely
o appear for any scheduled proceeding.
SEC 304 REMOVAL PROCEEDINGS; CANCELLA-
TION OF REMOVAL AND ADJUST.
MENT OF STATUS; VOLUNTARY DR

(a) IN GENERAL.-Chapter {4 of title N is
amended—

(1) by redesignating secrion 229 (& UU.S.C. 1229)
a3 section 2H and by moving such section (o im-
medintely follow gection 212

(2} by redesignating section 240 (8 U.5.C. 1230)
as zertion 240C: and

- 3) by insevting after section 238 the following
new sections:

“INITIATION OF REMOVAL PROCEEDINGCS

“SEC. 239. (a) NOTICE TO APPRAR.—

“(1}) IN OENERAL.—In removal proceedings
under section 240, written notice (in this section
referred to as a ‘notice o appear’) sha.d be given
in perton io the alien (or, if personal service is
not pracricoble, through serice by mail o the
alien or (o the allen’s counsel of record. if any)
specifying the follounng:

(A} The nature cof the proceedings against
the alien.

“(B) The lepal authority under wh:‘ch ths pro-
ceedings agre conducted.

“(C) The acts or conduct glleged to be in vo-
iction of law.

(D} The chargesr agains! the alien and the
swtutory grovinons alleged (o have deen wio-
lated.

*{E} The alien may be represented by counse!
end the alien wnll de provided (i) a period of
fims (o gecure counsel under sudsection (b)())
and (il} ¢ current list of couns:/ prepared under
sudsection (b)(2).

“(P)i} The requirement that the alien must
immediailely provide (or Agve provided) the Al-
tormey Ceneral with g wntten record of cn ad-
dress and teleghone numder (if any) at which
the alien may bde coniac:ed respecting proceed-
ings under section 240,

“'fii) The requirement that the alien mrust pro-
nide the Auorney General immediately unth a
wniten record of any change of the alien's ag-
dress or telephone number,

“(ifi) The consequences under sechon 240(b)(5)
of failure to provide oddress and telephone in-
formanon pursuant (o this sudparagrapA.

"“{G)i)} The time and place at which the pro-
ceedings wnll de Aeld.

“’tii) The consequences under secaon 260(0)(5)
af the failure, ezcept undsr efvephncnal ar-
cumiances, (o sppear 61 such proceedings.

“(2) NOTICE OF CHANGE IN TIME OR PLACE OF
PROCEEDINGS. —

"“(A) IN OBNBRAL.—~In removal proceegings
under section 240, in the case of any change or
postponement in (he time and place of such pro-
ceedings, subject o subparagraph (B) a vmitten
notwe rhail de piven in person o the alien-(or,
if persomal serace it not praocticadle, tArough
sernne by mail to the alien or to the alien's
counsei of record. if any) spee: fymo—

(i)} the new fime or place of the proceedings,
and

(i) the consequences under secuon 24(dNUS)
af faiing, except under excepronal G-
~umswanees, 10 allend such proceedings.

“(B) EXCEPTION.—{n tRe cose of an alien not
in detennon, @ wriiten nouce shall not be re-
quited undey this paragraph 1f the alum Aos
fauded (0 prowide (he adgress required ynder
saragraph (1)(F).

i) CINTRAL ADDREDS PILES —The Allgrney
Ceneral shail cTeaie o Tysuem (o -ecnrg 1nd gre-
cerve on ¢ amely dasu nofces o ‘z. ies and
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telephone numbers (ond changes) prowmded
undey paragraph (1 )(F).

**(b) SECURING OF COUNSEL.—

(1} IN GENERAL.~[n order that an alien de
permitled the opportunity Lo secure counsel be-
fore the flrst heamnp date in proceedings under
section 240, the hearing date shall not be sched-
uled earlier than 10 days after the service of the
notice to appear, unless tAe alien reguesy in
wniting an earlier Aearing date.

**(2) CURRENT LISTS OF COUNSEL~The Aftor-
ney General shall prownde for lists (updated not
lety often than quarterly) of persons who have
mdicated their avalability to represent pro bono
aliens in procesdings under section 240. Such
Hres shall be provided under subsection (¢)(1)}E)
end otherise made generally avgiladle.

**(3) RULE OF CONSTRUCTION.~Nothing in this
subsection may be construed W prevent the At-
torney General from procesding apainst on alisn
purruant (o section 240 if the time period de-
scnbed 1n paragraph (1) has elapsed and the
allen Aqy failed o yecure counsel.

(e} SERVICE BY MAlL.—Service by mail under
this section shail be sufficient if there ir groof of
astenpLed delfvery w the lant address provided
by the allen in accordance with subsection
{6} F).

*“(d} PROMPT INITIATION OF RENOVAL 1} In
the caxe of an alien who iy convicted of an of-
fenzz which makes the alien deportabdie, the At-
torney General shail begin any removal proceed-
ing a1 expeditiowsly as posridle after the date of
the conmction.

*'{2) Nothing in this subsection shall be con-
strued f0 creste ony yubstantive or procedural
right or dencfit that s legally enforceable by
any party against the United Stazes or ity agem-
ae:l or offlcers or any other person.

“REMOVAL PROCEEDINGS

“*SEC. 24D. (a) PROCEEDING .~

(1} IN CENERAL.—An tromigration judge shai!
conduct proceedings for deciding the incdms-
sidility or deportability of an allen.

"(2) CNARGES.—An allien pleced in proceed-
ings undey Lhis section may be charged with any
appiicable ground of inadmisnidility under sec-
tion 212(a} or any applicadle ground of depor:-
abdility under section 237(a).

“(J) EXCLUSIVE PROCEDURES.—Unless otie-
wise rpecified 1n this ACt, a proceeding under
this section shall be the sole and exclunve sro-
cedure for determining whether ¢n alien mcy e
admited to (he United States or, if the alien 203
bdeen 30 cdmiiled, removed from the Unusd
Staces. Nothing in this section shall affec: s1o-
ceedings conducted pursuant 0 secnon 213,

*'tb) CONDUCT OF PROCEEDING.—

(1) AUTHORITY OF IMMICRATION JODGE.—The
immigronion judge shail adrmanirter caths, re-
cove evidence., and inteTropole, examune, and
cross-eramine the alien ond any witnesses. The
tmonigration fudge may lssue subpoenas for the
sutendance of wiinesses and presentation of en-
dence. The immigration judge jhall Agve gu-
thority (under repulatons prescnided by the Af-
torney General) to sanciion by civil money pem-
aity ony action (or inaction} in contenpt of the
jfudge's proper exevoise of authority under thu
Act.

"(2) FORM OF PROCEEDING.—

"{A) IN GENERAL.—The procesding may ke
place—

(i) in person.

"(ii) where agreed (o dy the parnes. in (Ae 10
sence of the ahiem.,

“fiii) through wmadeo conference. or

“iv) suorect 10 yubdbparagrapn (B). through
wiephone conference.

(8) CONSENT REQUIRED IN CERTAIN CASLS.—
An evident:ary heering on the menty may oniy
be congucied (ATOugA ¢ Llelepagne conferemce
untA ne consext 35 the alien involved after :ae
aign Aas deew ZSuuted of LRE MQAL (8 DTOCeES N
DETSOM OF IArouCh iGep confeTence.

1) PRESENCT oF aLJEN.—If if 13 umprociica:
ale 2y "eQaLt M I Llem T onemLrs! IMCOMmDetAny

T A —
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In the case of an alien who has bdeen adinitted
aof permitted to land and is ordered revnoved, the
cost lif any) of renoval of the alien to the port
of ramovalshail de ot the expense of the appro-
gnacion for the enforcement of Lhis Acl.

(1) COSTS OP REMOVAL FROM PORT OF RE-
MOVAL FOR ALIENS ADMITTED OR PERMITTED TO
LAND ==

*tA) THROUGCH APPROPRIATON.—Ezcep! as
prowded in subparagrapi (B). in tAe case of an
glien who has deem admitted or permifted 1o
land and is ordeved removed, the cost (if any) of
removal of the alien from the port of removal
shall de at the expense of the azpropriaion for
the enforcement of this Act.

*'(B) THROUGH OWNER.—

“'li) IN CENERAL.—~/n the case of an alien de-
‘scribed in clguse (ii}, the cost of renoval of the
alien from (he port of removal may be chgrged
to any owner of (he vessel, gircraft. or other
transporiation line by which the alien came
the United States.

*'{it) ALIENS DESCRIBED.—AR alien dumbtd
in this clause iy an alien who—

CONGRESSIONAL RECORD — HOUSE

tion 276(b) (3 US.C. 1326(b)). asy amended dy
section J21(b) of this division, is amended—

{1) by semking “or'' at {he end of poragraph
{2),

{2) by adding ‘‘or" at the end of parapraph
3}, and

() by inserting after paragraph (3) the follow-
l'nq new paragraph; _

(4} who was removed from (Me United Stawes
_pursuant to secuon 21(a)({)(B) who thereafter.
“without the permission of the Attorney General,
enlers, otlempts (o enter, or it at any hme found
in, the Unied States (unless the Attorney Gen-
eral has espressly consented (o such alien's re-
en(ry! shall de fined under tite 18, United
States Code, imprisoned for not more than 10
years, ar datk.

(¢c) MISCELLANEQUS CONPORMING AMEND-
MENT —Section 212(a)(4) (8 U.S.C. 1182(c)(4)), as
amended by secrion §2/(a) of thiy division, iy
amended by stnking “241(a)(5)(B)'" each place it
appears and inserting *'237(a)(51(B)"".

SEC 308 APPEALS FROM ORDERS OF AEMOVAL .

(NEW SECTION 342}

(1) is odmitted io the United States (amev, - afa} In CENERAL.~Section 242 (8 U.S.C. 1252) is

than lawfully admitted for permanent rendence) .
and s ordered removed wnthin 5 pears of the
date of acdmussion based on g ground that ex-
isted before or ot the nme of admisnon, of

(11} is an alien creweman permuied to lend
temporanly under section 252 ond s ordered re-
moved within 5 years of the date of landing.

**(C) COSTS OF REMOVAL OF CLATAIN ALIENS
CRANTED VOLUNTARY DEPARTURE.~/n the case
of an afien who has deén gronted “oiuntary de-
parture under secrion 408 and wao 12 fingn-
cially ungble Lo depart at the aliem 5 ouwn ex-
pense and whose removal the Attor=ry General
deems o be in the dest intevest of the United
Staces, the expense of such removai may be paid
frem the appropncaon for (Ar enfircement of
1his Act.

“{) ALIENS REQUIRING PERSONAL TARE DUR-
ING REMOVAL,—

(1) IN GENERAL. —If the Attorney General be-
lieves chat an alien deing remaved reguires per-
sonal care decause ¢f the al:en’s menial gr phys-
wal! condition, the Attormey Gemera. may em-
ploy a suitadle persan for t(hat puryose wAha
shall accompany and care for the aliem untd the
alien amoes at the fina! destination.

2) CoSTS.—The costs of prowniding (he seTvice
descmibed in paragraph (1) shall be serayed 1n
the same manner as the exrpense of re=owving the
accompaniea alien is defrayed under :Mis sec-
fion.

e Prices or Drr;v-r:ou -

(1) In GENERAL.—The Atiorney Gemeral shall
arranpe for appropniaie places of ac:e=non for
aliens de:ginec pending removal or o ecimon
m removal. Whem United States GCoveimen: fa-
=linfey are unavadarie or fonliner casped ar
nustadl;, located for detengion are unntutladle
cer remwl, the Attormey General m.y espend
from (A2 arpreprianen Immigradica and Natu-
ralizgton  Sermce—Salames anl  ZxDenses’,
unthout regard o secnion I709 of the Revised
Stavuies (41 U.5.C. 5). armounys necessary (o ac-
ywre !'ona arnd o acquire, dudd. remodel, re-
pair, and operate jacslines (including limng
quarters [or oromgranon officers if noL henmse
avaianle) necessary for detenion.

1) DETENTION PACILITIES OF THE MMIGRA-
TION AND SATURALIZATION SERVICE. —Pmor Lo
minaang gny prorect for the consrrucs=on of
any new detennon fachiry jor the Ser=ce. the
Comrmiznoner saall connder, the gvarlastiny for
purcngse ar legse of any exsung pnsan. ail,
Jetennion cemler. or athsr corrparable ‘acility
suitatilz for such use,

“(h) STATUTORY CONSTRUCTION —Noif:ing im
s ternoen jhgdl e comsirued (0 TeZie any
substangoue v praregural SgAl Y HEmedis
iezally =mrarreadte Sy 3wy Dariv
Limara JiZier o or e agemcner it M
ST LATION

Nt REENTIY OF ALEN RPooe

AMELETION IF TZRM OF Jut e

qmded—

{1) by redemgnating subsection (j) as sub~
section (i) and by moving such subsertion and
odding it at the end of section 24, a3 inserted
by section J05(c)(]) of this divnsion; and

{2) by amending the remainder of section 242
io read as follows.

CIUDICIAL REVIEW OF ORDERS OF REMOVAL

“SEC. 242. {a) APPLICABLE PROVISIONS.~

(1) GEMERAL ORDERS OF REMOVAL.—Judigial
review ¢of a finai order of remowval kother than
an order of remnoval wilAout a hearing pursuan!
1o section 215(b){1)) is governed only dy chapier
158 of litle 28 of the Unmited Stotes Coda, except
as provided in subsection (b) ond excent that the
court may not order the laking of sddinonal
endence under section 2M7(c) of such title.

“{2) MATTERS NOT SUBIECT 1O JUDICIAL RE-
VIEW, -

"(A) REVIEW RELATING TO SECTION Lubx}).—
Notunthstanding any other provinon of law, no
court shall have jurisdicrion (o review—

(i) ezcept ay provided in subteciion (ei, any
indinndual determination or to enterwain agny
other cause of clagn arwsing from or relaring (o
the rmplementgtion or operalion of an orger of
remopal pursuan? o section 235(h)(1),

“'(ii} exrcept as provided in subsection (e}, a de-
arxon by the Aitommey General (o invcke (he
prommons of such section,

“tin) the agplicacon of such section W mmdi-
wdual aliens, including the deterrmnation made
under section Z15(0)1)(E), or

“(iv) escept as provided in subsection (e), pro-
cedures and policies adopied Dy the Allerney
General o tmplement the provinons of secaon
2A5¢h)(1).

“(B) DEN!ALS OF DISCRETIONARY RELISF —
Nousithsianding any other provision of law, no
court shall have jurusdiction (o reviewd—~

“(i) any judgment regarding the gransng of
relief under secrion 212(h), 21201), 240A. 1408, or
245, or

“(li) any other gevision or action of the Attor-
ney General (he authoniy for which is rpecifled
under this titie Lo de in the discretion of the Af-
lomey Genergl. other than the granting of relief
under secnion 208(a).

“{C) ORDERS AGAINST CRIMINAL AJENS.~Not-
withswanding any other grovinon of law, np
court shall have junsdiction o rewview any final
order of remoual against an alien who is remov-
abdle by reqzon of having coremiited 0 crvunad
offerse covered n sectrom  2i2(aN2)  or
QXTea 2 AN, (B}, (C), or (D), or uny offense
couvered by ection 2T(ANINAVI] for waicn
Yoch oredicgle affences are, without regarg
thmr aaie af commission, O(heTwise covered vy
seciion J2Tr@i(2i AJ).

“(3) TREATMEYT OF CERTA' DECISIONS.
alien shail have o ngAl to ui ! Team g 3.3
mer af gn o reragrag., Jule . o " e e
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Jolely on a certfication descrided in section
240(ci1}(B).

“{d) REQUIREMENTS FOR REVIEW OF ORDERS
OP REMOVAL.—With respect to review of an
order of remouval under subsection (a)fi), the fol-
lowing requirements apply:

(1) DEADUINE.—=TAe petition for review must
be filed not ey than 30 days ofter the date of
the final order of removal.

"(2) VENUE AND FORMS.—TAe pelition for re-
vtew sholl be filed with the court of appeals for
the jpudiwciol oircus? in wAich the immigration
judge complewed the proceedings. The record
and bnefs do not have (0 de pninted. The court
4/ appeals shall review the proceeding on a
typewrniiten record and on typewriiten driefs.

"(3) SERVICE. =~

“(A) IN GENERAL—The retponden:t is the At-
torney General. Ths petition shall be served on
the Auorey General and on the officer or em-
pioyee of the Service in charge of the Service
district in which the final order of remowval
under section 240 wes entered. ‘

*'(B) STAY OF ORDER.-—Service of .he fention
‘on the officer or employee does not sy the re-
moval of an alien pending the court’s decinon
on the peiition, unless the court orders other-
ne,

“(C) ALIEN'S BRIEP.—The alien shzll se—e
and file a bnef in connecticn wnith a pesition for
Judicial review not later than é days after the
date om which the administrative record s
avaiicble. and may serve and file a reply dnef
not luter than 14 days after sernce of the dnej
of the Attorney General, and the court may not
extend these depdlings exeep: upon motion for
pood cause shouwn. If an glien fais to file a dnef
within (he time prowded in thit paragraph, the
court shall dismass the appec! umiesr g manifest
infustice weuid resull.

“[4) SCOPE AND STANDARD FOR REVIEW.—EX-
cept as provnded in paragraph (5)(8)—

*'{A) the court of appeals shall decide the peti-
Hdon only on the administrative record on WACA
the order of removal i3 based,

“({B) the administrative findings of fact are
conclusive unless any rensonable adjudicator
would be compelled to conclude to the contrary,

*'{C} a decision that an allen is not eligidle for
admisnion o the United States is conclunive un-
'es3 manifestly contrary to iow, and

(D) the Attormey General's discretionary
judoment wAhether to grant relief under section
208(a) shall be conclurive uniesr manifestiy con-
trary o the law and an gbuse of discrenon.

"'{5) TREATMENT OF NATIONALSTY CLAIMS. —

“(A) COURT DETEAMINATION [F NO [SSUR OF
FACT ~—1f the peticioner claims o de a nanianal
of the Umted Statey and the court of appeols
finds from the pleading: and affidawvts that neo
genuine isue of material fact adou! the peti-
tigner's nononality 0 presented, the court shall
decide the nagonuality clatm.

"*(8) TRANSTER 17 ISSUR OF FACT.—If the peti-
honer cloyma W be 8 nolional of the United
States and the court of appeals finds that a gen-
uineg irsue of matenal face about the petitioner’s
rationality is presented, the court shail cranaser
the proceeding o the districe court of the United
States for the pudicial district in which the pefi-
tioner render for a new Aearmg om the nation-
aliry claim and o decuhon on Lhat claom gy tf an
oction had Derm drought in the distnct court
undsr secrion 220/ of nue 28, Unite States

ode.

{C) LiMITATION ON DETERMINATION —The De-
ttaoner mgy Agve ruch noaonality claim de-
cided anly ar provided in (Als porograph.

"1§) CONSQLIDATION WrTH REVIEW OF MOTIONS
TO REOPEIV OR RECONSIDER . — When g pennioneT
seeks review 7) an order under (AW seciion. any
rEvIew ouQnt J1 3 mofion (0 rEopEm T TACOM:
ndar the raer tna! e consolidoied wnth the re-
ciew af the arase

) CHALIENGE TR YALIDITY OF CRDERT N
TERTAIN CRIMIVAL *ROCEEDINGS —~
A N JENERAL —f 'ne validity of an orade”
M oremoval Ao an e “isially decded. 3 ‘e-
MR R ) TmMift.. STOCPAQING charges wilR
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ity of the order in the cruninal proceeding anly
dy filing c sparare motion defore trial. The du-
trict court, without a jury. shall decide the mo-
tien before tnal,

“(B) CLAIMS OFf UNITED STATES NATIONAL-
rry.—[f the defendant claims in the modion ¢o be
J rational of the Uniled States and the discnct
court finds that—

*tl) ne genuine issur of material fact about
the defendant’s nationality i3 presemied, the
court shall decide the motion only on the admin-
isrranve record on whiwch the removel order is
dased and the administrative findings of fact
are conclunve if supported by reasonadle, sub»
saantial, and prodbalive ewvidence on the record
considered a3 @ whole; or

“*(ii} a penuine isyue of material foct about the
defendant’s nationality 13 presented. the court
shall hold a new Aearing on the nalionality
eclaim and decide that clatm as if en action had
been broupht under section 220] of title 28, Unit-
ed States Code,

The defendant may have such nationrality ¢iawmn
decided only o+ provided in this subparagraph.

“*{C) CONSEWLENCE OF INVALIDATION.—[f the
district court rules that the removal arder is in-
valid, tAe court sha!! dismisr the indicoment for
viciation of section 243(a). The United Staies
Jovernment may appenl tAe dismissal (o the
court of appeals for the appropriaze circui!
within X0 days after the date of the dismissal.

‘“(D) LIMITATION ON PILING PETITIONS FOR RE-
vIEW.—The defendant in a criminal proceeding
under gecnon 243ta) may not file a pention for
review under sudsection (a) dunng the cnmina!
proceeding.

*‘(8) CONSTRUCTION —This subsecon—

"*(A) does not prevent the Aitormey Geneai,
after a final order of removel Acs besn Lisued,
from detaining the alien under section Jl(a);

*'(B) does not relieve the alien fram compiying
with section 241(a)({) and section 243(p): and

“(C) does not require the Attorney General to
defer removal of the alien.

**(9) CONSOLIDATION OF QUILSTIONS FOR JUDI-
ClAL REVIEW.—]udicial review of all questions of
law and fac:, including interpretanon znd op-
plication of consnitutiona! and sfatutory srovi-

which fudicial review iy authorizrd under g sud-
sequent roragraph of this subsection.

(2} HABEAS (ORPUS PROCEEDINGS.—Judicral
review of any determunation made under section
235(b)(1) iz availabdle in habdeas corpus proceed-
ing3, bur shail de himited to determingtions of—

“*(A) whether the petitioner is an alien,

“(B) whzther the petitioner woas ordered re-
moved under such section, and

'(C} whether the petitioner con prove by a
preponderance of the evidence (Aot the peti-
Honer is an alien lawfully admiitel for permag-
nent rendence, Aoz been admitied ar a refugee
under section 207, or Acs bdeem granted adyylum
under section 208, sucA status not Acring deen
terminated, and is entitled o such further in-
quiry as prescribed by the Alterney Geneval
pursuant to section 235(0)(1)(C).

“'(3) CHALLRNGES ON VALIDITY OF THE SY8-
TEM. =~

‘“{A) IN CENERAL —Judicial review of deter-
sinatony under section 215(b) ond its imple-
meniation {3 availadle in an action instituted in
the United Statey Dirtrict Court for the District
of Coiumdia, dut shall be.limited to determina-
tons of—

‘(i) whether such section, or any regulation
issued to tmplement such section, {s consttu-
tional; or

(it ~rether such o regulatinn, or o wrillen
policy directive, wntten policy guideline, or
wnitten procedure issued by or under the au-
thority of the Attermey General to implemen:
such section, is not consistent wnth applicable
pronnons of this Hide or i otherwise in vicia-
tion of law.

“'(B) DBADLINES FOR BRINGING ACTIONS.—Any
oction instituted under this parcgraph musi be
flled no later than 50 days after the dote the
chalienged section, regulation, directine, puide-
line, or procedure descnded in clause (i) or (ii)
of subparagraph (A) 1s first implemented.

“'(C)-NOTICE OF APPEAL.—A nouce of appeal
of an order isyued by the District Court under
this paragraph may be ftled not later than 30
days aster the date of issuance of such order.

*(D) EXPEDITIOUS CONSIDERATION OP CASES. —
It shail de the duty of the Disctrict Court, the
Court of Appeals. and the Supreme Court of the

sions, arinng from any action taken or proceed-o Uﬂllﬂ_’ States (0 advance Oﬂ.lhe docket and {0
ing brougA: to remove an glien from ‘he United epedite to the greatest possidle estent the dis-

States under (s e shail de availasle aniy in
Judiczal review of @ jinal order under !h:s sec-
dien.

‘el REQUIREMENTS FOR PETITION.— 4 Delition
Jor eview or for habdeas corpus of an order of
remcvai—

©r1) shall attack a copy of such order, and

12} :hall state whether a count Acs uphcid
the »alidity of the ordey, and, if so, shall siaze
tne name of the court, the date of the courtl's
ruling, and the kind of proceeding.

"{d) REVIEW OF FINAL QRDERS.—A COurt mcy
retneie a final order of removal only if—

{1} the alien Aas erhausted gll admirusira-
noe remedier avadadle o the aliem ar of ripht,
and

Il another court has not decided (e velid-
ity 2f the arder, unless Lhe reienng COurt finas
char the pention presemus jrounds tho: cowld
n0: 1ave bern prevented n the pmor ~ugical
proceeding or that the remedy prowvuded dy (tAe
prior proceeding was inadequole 07 ineffective
10 &2t rthe validity of the order.

'ei JUDICIAL REVIEW Or ORDERS UNDER SEC-
*ON J25(bi]). -

i) LIMITATIONS ON RELIEF.—Without rezard
i0 lhe ngture o/ the acson or claim and mthout
Tegard (0 the identity 0f the party or parnies
mINNING the gchion, no cotrt may—

"A) emuer JeclarotoTy. inpuncave. or Olter
2quitgrie ~enef in any acuon PETIGITING 10 an
et (3 xoiude an Alien R accoraance wih
cection Z25ihiil) exreot a3 specificaily author-
wed ‘a3 fubfeguent paragrazn of A juo-
iec: o, or
Yerii'y 1 clasy uncer Rule 22 of :he Fez.
Sr3i Nuwies Tl Peocegure tnogny acnom Jor

posiion of any case conndered under (At para-
Jreph.

"“{4) DEC:SION.—In any case where :he Courl
Jetermines thatl the petitioner— .

""{A} 13 an alien wAo was not ordevea removed
under sectron 235(b)(1), or

*'(8) has demonsirated dy a preponderance of
the evidence that the alien 15 an alien lawfully
agralted for permanent rendence, Aas deen ad-
mitled a3 @ refugee under section 207, or Aas
been gronted asylum under secrion 204,
the court moy order no remedy or relief other
than to reguire that the petitioner de provided a
Aearmng in accordance with section 240. Any
ulien who iz prowvided a Aheaning under sertion
240 pursuant to this paragraph may thereafier
odlain udicwal revizw of any resuiting final
order of removal pursuont to sudsection (a)(!).

(5} SCOPE OP INQUIRY.—In determining
whether gn alien hos bdeen ordered removed
under section 2X5(0)(1). the court’s inquiry shall
be limated to whrther such an order in fact was
issusd ond whether it relates to the pentioner.
There shall dbe no rewew of whether the alien 13
actually mnadmussibie or ennded to ony reiief
from removad.

tf) LisIT ON INJUNCTIVE RELIEF e

{1} IN GENERAL.—Regardless of the nature 2f
the acnon or clawm or of the dematy of the
oarty or parnes bdnaging the acion, Ao courl
fother than the Supreme Court) shall have juns-
dic:on or authoniy (o enjoin or restrain (AL op-
eranon of the provinons of chapier 4 of atle /1,
25 amended by tAe INegal imonigrat:on Rerorm
arnd /mmigrant Recpomnbility Ac: of [396, other
im@n unth respect (0 the appiication of such pro-
“iIS10Ns L0 anandividuci alien £ U inst oacm ore.

ceedings under such chapter Aave ber: iminr-
ated.

{2) PARTICULAR CASES.—Notwithstanding any
other provinon of law, ne court shall enjoin the
removal of any alien pursugnt to ¢ final order
under this section unleny the alien shows bdy
clear and convineng evidence that the entry or
execution of such order is prohibited a3 a matier
of law.

*(0) EXCLUSIVE JURISDICTION . —EXeept a3 pro-
vided in this secrion gnd notwithstanding eny
other provinon of law, no court shall have juris.
diction to Aear any cguse or cfaim by or om de-
half of any alien ansing from the decsion o7 ac-
tion by tAe Altormey General to comonence rro-
ceedings, adfudicate coses, or erscuts removal
ordesy against ony alien under this Act.”.

(b) '‘REPEAL OP SECTION [06.—Section 106 (8
U.S.C. 1105a) is repealed.

(¢) EPFECTIVE DATE.—

(1) In GENERAL —Subject to paragraph (2), the
amendments made by subsections (a) and (b)
shait apply to bl final orders of depertation or
renoval and motions to reopen filed on or after
ths date of the enacoment of this Act and sub-
section (g) of section 242 of the Mmmigradion and
Nationality Act (a3 added by subsection (a)),
shall apply without limitation to claims arizing
from all past, pending, or future exciusion, de-
portation, or removal proceedings under such
Act. :

(2) LiMrration—Paragraph (1) shall not be
consiudered (o invalidate or W require the recon-
ndergtion of any fudgment or order encered
under section 106 of the fmomgration and Na-

tionality Act, as amended by yection 460 of Pub-

lic Law 104132,

{d) TECHNICAL AMENDMENT.—E[fective as if
inciuded in tAe enactment of the Andierronsm
and Effective Death Pemally Act of 1996 (Public
Law 104-132), sudbsections (a}, {c), (d), (p), and
{R} of section 440 of such Act are amended dy
stnking ‘‘any offense covered by section
241(a)(2)( A)tii) for which doth predicate of fenses
are covered dy section 241({a)(2)(A)(i)'" and in-
sereing  “any offense covered by sechon
241(0)(2)(A)Li) for which both predicats offenses
are, without regard lo the date of their commis-

sion, otherwise covered by section

2Ita)2)( A",

SEC. 307. PENALTIES RELATING TO REMOVAL (RE.
VISED SECTION 343).

[a} in GENERAL.—Section 243 (8 U.5.C. 1253) is
amended lo read as follows:

“"PENALTIES RELATED TO REMOVAL

“SEC. 213. (a) PENALTY FOR FAILURE TO DE-
PART.—,

(1) IN GINERAL.—Any alien apainst whom a
final order of romoval iy puastanding by reason
of being a member of any of the clazses de-
sonded in section 237(a). who—

“fA) walifully foils or refuses to depart frem
the Uniied States witAin a period of %0 doys
from the date of the fingl order of remcoal
under adm:niscrative processes, or if fudicial re-
view i3 Aad, then from the date of the final
order of the court,

“(8) willfuily fa:ls or refuses to make trmely
application in good faith far cravel or other doc-
uments necessary (o the alien’s departure,

“(C} conmives or consprres, of takes any other
action, denproed (o preoent or Aamrper or with
tha purpose of prepenting or hampering the
alien’s geparture purruant to such, or

(D) unllfully failr or refuses {0 present ‘um-
self or herself for removal at the time and piace
required dv the Atiorney Gemeral pursugni 0
such order,
shail de fined uncer tle /8. United Staces Cade.
ar unpruroned not more than four years for 10
years If the alten & a memoer of any of e
classes descrided 1n paragraph (IME). ¢2), (). or
(4) of secion XI7tay), or both.

r2) EXCEIFTION <115 not a wnolation of para-
sracn (1) 4 laxe Any proper sitepy Jor the Sur-
sose 2 seturmny fanceilalion 3 Ar essmTuom

*Tro2ucAa ardet i twmornd ar jor (Me Jurpoie of
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1}

(3} subsection (a)(1)( A}ui) m tAe case of any
alien, in accordance wih such terms. condi-
sons, and concrols, if any. mcluding the giing
of bond. as the Attorney Genmeral. m [Ae discTe-
tion of the Atzorney Genere. after consuitation
with the Secretary of Health nnd Human Serv.
ices, may by regulalion prescride.

(¢) ErFecTivE DATE —The emendinents made
by this section shall apply unth respect o apphi-
cations for tmymigrant visas or for adjusoment of
status filed after September 30, 199%.

SEC. 3¢z INCITEMENT OF TERRORIST ACTIVITY
AND PROVISION OF FALSE DOCU-
MENTATION TO TERRORISTS AS A
BASIS FPOR EXCLUSION PROM THE
UNTTED STATES. i

fa) IN GENERAL.—Section 212(a)(INB) (3
US.C. 1182(a)(3)(B)) is amended—

(1) by redesignating subdclauses (11/) and (IV)
of dn.:ue (i) as subdclauses (/V) and (V), respec-
nvely.

(2) by inserting after subclause (//) of clause
(i) the following new subdbclause

“¢111) has, under circumstances indicatingan
intention (o cause death or serious bodily harm,
mcited tervorist actinty,”’; arnd

(3) in clowuse (iii)(1]1), by insertng
mentation or' before “'idennjfication’’; -

(b) EPFECTIVE DATE.—The amendments made
by subsection (a) shall take effect on the date of
the enactment of thu Act and shall apply to in-
citement repardiess of when it occurs.

SEC 343, CERTIFICATION REQUIREMENTS FOR
FORRBIGN FEALTH-CARE WORKERS.

Secton 212ta)x5) (8 US.C. [182(a)xs)) is

amended—

(i) by redenpnating subparagraph (C) as sub-
paragraph (D), end

{2) by inserting after sudbporagraph (B) the
follnmng new ~ubparagraph:

(C) UNCERTIFIED FOREIGN HEALTH-CARE
WORKLRS.—Any alien who seeks Lo enter (he
United States for the purpose of performing
lador as ¢ health-care worker, other than a
physician, is erciudadle unless the alien pre-
sents te the consular officer, or, in the case of
on adrusement of status, the Actorney General,
o certificate from the Commusion on Graduates
of Foreigpn Nurning Schools, or a cernficate from
an egquruvalent 1ndependent credennialing erpani-
zation approved by the Attomey Geneval in con-
sultanon wunt: the Secretary of Health and
Human Sermces, verifying that—

(i) the alien’s education. trarminp. hcense.
gnd espenence—

“(]) meet all applicoble satutory and regu-
latory regquirements for eniry mp the Unued
Statey under the clasnficonon spesified in the
appiicabon;

**(1l) are comparable wuntk that req-a.urad Jor an
American Aealth-care worker of {he same type.
and

“t11]) are authennoc and, 1n the cosc of a li-
cense, unencumbered,

“(ii) the alizn has the ievel of competency in
eral and written English conndered & the Sec-
retary of MHeolth and Human Serm-.23, in con-
sultation with the Secretary of Eslucation, o be
appropriate for Acalth care wari rf the kind in
wiuch the’ alien will be engagen. as shown by on
oppropriate scoTe on one or more notionally rec-
ocniwzed, commercially avalable, stondardized
crassements of the gpplicant’s ability o speak
and wnite, and

*'fiii) if o maronty of States licennng the pro-
‘exnon tn which the alien intends (o wWOTK recog-
nie a tent precicnng the fuscess on the profes-
nom's Hoensing or certificancn examination, the
aliem has passed such a test or has paned such
an eaminaton,

Por purposes of clause (ii). determination of the
stondardizes iests reguired ond of the nunamum
scotes thal are appropriade are wnlkin the sole
dicretion  of the Secrewry of Health and
Numan Services and are no! subsest 10 further
admunusiranive or rudiCial revew. .
SEC. 344 REMOVAL OF ALIENS PALSELY ClAJM.
ING UNTTED STATRS CITTZENSHIP.
ra) EXCLUSION OF ALIENS WHO HaVE FALSELY
ZLaIMED U/NITED STATES CITIZINoHIP —Seclion

“docu-

-obtaing the yotus of ¢ noMl
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"2121a)(6XC) (&8 US.C. 1182(a)(6)(C)) i3 amend-

ed—

(1) by redenignating clause (ii) as clause (iii),
and

t2; by inserting after clause (i) the following
new clause:

(i) FALSELY CLAIMING CITIZENSHIP —Any
alien who falsely represents, or has folrely rep-
resented, himaelf or herself to be a citizen of the
United States for any purpose or benefit under
this Act (including section 274A) or any other
Federal or State law 15 excludable.”.

(b) DEPORTATION OF ALIENS WHO HAVE
FalSELy CLAIMED UMNITED STATES CITIZEN-
SHip.=Section 241(a)(3) (& U.S.C. 1251(a)(])) is
amended bynddmpotl.heendthclouomna
new subparagraph’

*{D) FALSELY CLAIMING cnrznlsmr —Any
alien who falsely represents, or Aas fclsely rep-
resented, himself to de a citizen of the United
States for ony purpose or benelt under this Act
um:ludmg section 2T4A) or any Federal or State
law is deportabie.”. -

(c) EPFECTIVE Date.—The amendments made
by thit section shall apply (o representations
made on or after the date of the enacoment of
this Act.

SEC 348 WAIVER OF EXCLUS'ON AND DEPORTA.
TION CROUND FOR CERTAIN SEC-
TION $74C VIOLATORS.

(@) ExcCLUSION GROUNDS.—Section 212 (8
U.5.C. 1182} s amended—

(1} by amending subparagraph (F) of sub-
section (a)(6) Lo read as follows:

*(F) SUBIECT OF CIVIL PENALTY —

(1) IN GENERAL.— AN olien wAo iy the yudject
of a final erder for miolation of section 2TIC iz
inadrmusible.

“*(it) WAIVER AUTHORIZED.— For provision au-

thorizing waiver of clause (i), see subsection
(d)12).”; and

(2) by addinp ot the end of subsection (d) the
followunng new paragraph:

“'(12) The Attorney General may, in the dis-
eretion of the Attomey General for humani-
tangn purpores or fo assure family unily, waive
apphcation of clause (i) of subsecnon (a)(6)(F}—

(A} in the case of an alien lawfully admitled
for pemanent rendence who temporanly pro-
ceeded abroad woluntarily aond not under gn
order of deportation or remouval and who is oth-
erunse admiznble w the United States as a re-
tuming rendent under section 2/ird), and

“{8) 1n the cose of an alien seeking cdmnion
or oadrustment of slatus under gpecnon
201(0)(2)(A) or under section 203(a),
if no previous cwvil money penalty was imposed
aga:nst the alien under secaaon 274C and the of-
fense was comsnitiad solely to assist, aid, or sup-
port the alien 't spouse or child (and not another
inditduai). No court shall hgve junsdiction
revizw ¢ decinom of the Adormmey General W
grant or deny o waiver under this parapraph.”.

(8) GROUND OF DEPORTATION —Subparegraph

(C) of section 241(a)d) (8 US.C. 1251(a)(3)), be- .

fore redevignotion by section M25(a)(2) of thir di-
wnnion, is amended to read as follows:

“(C) DOCUMENT PRAUD.—

(i) IN GENERAL.—AN alien whe i3 the sulpect
of a Anol erder for violation of section 274C ©s
deporiadle.

“fii) WAIVER AUTHORIZED.--The Attorney
General may woive clause (i) m the case of an
alien lawfully adsmitted for permaneni residence
if no premous civd money penally wos owpored
against the alien under section 274C and the of-
fense was incurred solely to assist, aid, or sup-
port the ahen’s spouse or child (and no othet n-
dividual). No court shall have funsdiction to re-
view o decinion of the Attorney General to gran:
or deny o waiver under thay clause. ™.

SBEC 346, [NADMISSTRILITY OF CERTAIN STUDENT
V784 ABUSERS.

ta; iv GENERAL.—Sectwon 2i2(a)6; (& U.5.C.
1182(6)18)) is amended by adding ol the end the
folltuang new suoparagraph.

G, STUDENT viSa ABUSEIC.—An oher. who
C10TINL UNOST SeC-
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gon 101(a)(15}( F)ti) and who wioilctes a term or
condition of such status under yechion 214(1) is
exciudable untl the alien has been outride the
United States for a continuous peried of 5 years
after the date of the violation.™.

(b) ErrecTive DATE.—The amendment made
by subsection (a) shall apply w aliens who od-
tain the sitatus of a nonimmigrant under section
101(a)(I15)(F) of the !mmigration and Nationality
Act after the end of the 50-day peniod beginning
on the date of the enactment of this Act, includ-
inp aliens whose starus a3 surh g nonmmigrant
13 extended after the end of such period.

SBC. 347. uuovu. OF ALIRNS WHO HAVE UN.

(a) Excumox OF ALIENS Wuo HavE UnLaw-
FULLY YOTeo.—Section 212(a)i0) (8 US.C.
1182(a)(10)). as redesignazed by section Wi(d) of
this ditvision, is amended by adding at the end
the following new subparagraph:

D) UNLAWPUL YOTERS. —Any alien who has
voled in molation of any Federal, State, or local
constitutional provision, statute, ordinance, or

. regulation is excludable.”.

~{b) DEPORTATION OF ALINS WHO Hav: Un-
LAWFULLY VOTED —Section 24l(a) (8 US.C.
1251(a)), before redevipnation by section
305(a)(2) of this division, is amended by adding
at the end the following new paragraphs

“(5) UNLAWFUL VOTERS.—Any alien who has
voted in violation of any Federal, State. or local!
consfitutional provinon, starute, ordinance, or
regulation is deportable.”.

(¢) EPFECTIVE DATE —The amendments made
by this gzechion shall apply o voning occurning
bdefore, on. or after the date of the enacrment of
this Acl.

SEC 348. WAJVERS FOR DIMIGRANTS CONVICTED
OF CROMES.

(a) In GENERAL—Section 2/2(h) (& U.S.C.
J182(R}) is omended by adding ot the end the
followring: “'No waiver shall be granted under
this subsection in the case ¢f on allen whe has
previously deen admitted o the United States as
an alien lawfully admitted for permanent ren-
dence {f either singe the date of such cdmisyion
the alien has deen tonvicted of an appravated
felony or the alisn Aas no! lawfully renided con-
tinuously in the United States for a period of
not less than 7 years vmmedictely preceding the
date of tnitiation of proceeding: o remove the
alien from the United Stotes. No court shall
Aagve jurisdiction to review a decinon of the Af-
wmey General 0 grant or deny o watver under

(b) EFrecTIvE DATE.—The amendment made
by subszection (a) shall be effective on the date
of the enaconen! of this Act and shall apply in
the case of any alisn Ao U3 in exclunen or de-
pertangn procecdings as of such date uniess a
final adminisrrotive ordey in fuch proceedings
has been enteed as of such date.
£XC. 345, WAIVAR OF MSREPEESENTATION

GROUND OF INADMISSIBILITY FOR
CERTAIN ALIEN.

Subsertion (1) of section 212 (8 US.C. 1i&2) is
amended to read as follotws:

“(i)(1) The Aterney Geneval may, in the dis-
cretion of the Attorney General, waive the ap-
plication of clause (i) of subsection (6}6KC) in
the caze of on imomygrant who iy the spouse, somn,
or daughter of a United Stntes cinzen or of an
alien lawfully odmitied for permanent rendence
if it s estoblished to the sotisfaction of the Al-
torney General tAat the refusal of adwdsnon o
the Unued States of such immgrane alien would
reyult in erireme hardship Lo the citiren or law-
fully resident spouse or parent of such on alien.

**{2) No court shall have jursdicnon to review
8 decunonm or action of the Attorney General re-
gard:ng o waiver undey paragrarh (1),

SEC. as0. OFFENIEY OF DOMESTIC VIOLENCE
AND STALXKING AS GROUND FOR DE-
PORTATION,

{a) IN GENERAL.—Secnon 24ifai2) (8 U.5.C.
1251¢a)(2)) 15 amended by gdding ot the end the
follawnng:
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(ii) m the tose o/ any mdndual recerwving
asnsionce on the date of enacomen! of the Use
of Assusted Hounng by Aliens Ac: of 1996, maoy
not deley, deny. reduce. o temmnate the eligi-
bility of that individunl for finonaal axnstonce
on the bans of the mmugranion Hatus of (Aat in-
dividua! unnl! the expiranion of tha: J0~day pe-
nod; and

“fiii) 1n the case of any dividual applying
for financial amusiance on or after the date of
enccimen: of the Use of Asnsted Housing by
Aliens Act of 1996, may not deny the applicarion
for such asvistance on the basu of the immigra-
tion status of that indinmdual unt! the ermra-
non of that 30-day penod; and ™ and

(C) 'n subparagraph (B), by stricng clause
(il) and inserting the following:

“tii} pending such verification or appeal, the
Secretary may not—

(1} in the cose of any individual rectiving as-
sistance on the date of enactment of the Use of
Assinted Houring by Aliens Act of 1996, delay,
deny, reduce, or terminate the eligibility of that
mndividual for financial asvistonce on the dasis
of the omwm--varion patus of that individual;
and

“{11) in the case of any individual opplying
for fAnancial arsistonce on or ofter the date of
enactment of the Use of Asneted Noumnp by
Aliens Act of 199, deny the applicotion for such
asnrignce on the danis of the immugraton status
of that indundual; and*”;

(5} in paragraph (5), by stricing ‘‘status—*'
and all that follows throuph the end of the
paragroph ond inserting the followrng: *'status.
the Secretary sholi— .

"(A) deny the application of that individual
for financwal asnistance or termunate the eligi-
bility of that individual for fingncial g-mscance,
as gpphicadle:;

“(8) provide that the individual may request
a fair Aearing dunnp the 0-day penod degin-
ning upon reveipt of the motice under sudpars-
graph (C). and

“(C} provide to the individual written notice
of the deterrmination under this parggrech, the
nght to a fair hearing process. and the time lim-
itaton for requesting o hsaring undsr yusparg-
graph (C).”. and

16; by stnking paragraph (6) and insernng the
follounng:

“{6) The Secretory shall terrcnate ihe elip-
biliy for jinanzai esnswance of an ind:vidua!
3nd the memnoers of the househoid of the ndi-
mzual, for 2 penod of not lesy than 24 montAs,
WDOR weMTMIning thot such inditidual Aas
knoawngly permuceed another indindus! wao iy
w0l efigiblc for such assistance (o renice 1n (Ae
Tuthe or osnsted hounng unit of the 1ndind-
ugl. The provinon shadl not apply o a femily
I the mmelimduity of the ineligidle indimdual at
vrue wa3 conndered in calcwlating any prora-
‘ton of assiszance provuded for the famaly. ™.

SEC. 574 PROHIAITION OF SANCTIONS AGALVST
ENTITIES MAKING FINANTIAL AS-
SISTANCE KLIGIBILITY DETERMINA:
TI0N8.

Secnon 2die) of the Hounng and Community
Development Act of 1990 (42 US.C. }3Sace)) iy
amended—

1) in paragraph (2), by adding “'or'" ar the
end; '

{2) mn paragraph (1), by adding at the end the
follownng: “the respomse from the Imm:graton
ar2 Naturalizanom Sertce fo the appen’ of that
mlundual ., and

‘) by sthkang paragraph {4).

SEC. s78. ELIGIALLITY POR PURLIC AND ASSISTRD
HOUSIDVG.

Sechon 2J4 of the Housming and Commumity
Seveiopmeni Act of 1580 (42 L.5.C. I436a; is
smended by adding at (he emd :he follounng
TewT Tupsethon

VA VERIFICATION OF SL1C181LTY .~

U1 IN CENERAL.—Ezoept in the case of an
Ziectiion unce” paragrapa (2)(A). 0 mdiidiee.
2 /emiy agEiving for fingnawl a-.:istance may
Trreive Mo fingnnial asnswance pnor to the af-
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Armnavs exwdiishment and venficanon of eligi-
bility of 4t Jeart the individual or one fawnally
memnbder under this section by the Secretary or
other gpproprinte entity.

*(2) RULES APPLICABLE TO PUBLIC KOUSING
AGENCIES.~A public housing apency (as thar
term b defined in section J of the United States
Hoursing Act of 1937)—

"{A) may elect not to comply with this gec-
tion; and

“(B) m complying wnth Lhis section—

(1) may fmitiate procedures to affirmariveiy
estadlish or venfy the eligibilily of an mndividual
or family under this secnon ot any fome at
wWAlcA the public Asusing apency detormines
that such eligibility is in question, yepardiess of
whether or not that individual or family is at or
near- the top of the waiting list of the pudlic
housing agency; :

*'(il) may affirmatively estadlish or verify the
eligibility of on individual o7 farmuly under this
section in occordance with the procedures 3ot

- forth in section 274 A(b)1) of the hromigration

and Nationality Act; and

i) shall have access to any relevant infor-
mation contnined in the SAVE system (or any
Suceessor thevetn) that relates to any individual
or family applying for finansal assistance.

"IN ELIGIBILITY OF PAMIUES.—~—For purposes
of ¢this subsection, with respect to o family, the
term Celigibility’ means the ehgibility of eoch
family member, ",

SEC. §77. REGULATIONS.

(@) ISSUANCE.--Not loter than the 50 days
after the date of enactment of this Act, the See-
retary of Hounng and Urban Development shall
fssue any repulanons nevessary to implement
the amendmenty made by this port. Such repula-
tons shall be isrued in the form of gn interim
final rule, which shall take effect upon isruance
and shall not de subsrec! to the provisions of sec-
tion X1J of title 5, United Stater Code. reparding
notice or opportunity for comment.

(b) FA:LURE TD ISSUL.—If the Secreiary fails
to ixrur Lhe regulotions reguired under Fud-
section (o) before the date specified in that sub-
secrion, the repulafions relanng (o resmctions
on assisiance 0 noncifizens, conisined in the
Sinal rule usued dy the Secretary of Housng
and Urban Deveicement in RIN-2501-AA8)
(Docket No. R-93-1409: FR-2383-F-050), pub-
lished 1n the Federal Register on March 20, 1995
(Vol. 60, No, 8); pp. 14824-14861), shail not appiy
after tha: date.

Subtitle F—General Procisions
SBC. 891, EPFERCTIVE DATES.

Ezcept as provided in this file, thur ritle gnd
Lthe omendments made by thy title shall wke ef-
fec: on the date of the enacoment of this Act.
SEC. &81. NOT APPLICABLE TO FORKIGN ASSIST.

ANCE -

This title does mo! apply to any Federal,

Stawe, or local povernmental program. agvist-

* gnce, of bemefity promded (o an alien under any

program of foragn ginstance as determined by
the Secretary of State in comsultation with the
Attorney General. :

SEEC 23 NOTIFICATION.

fa} IN GENERAL —Each agency of the Federal
Government or o State or political subdivinon
that caministers o program affected by the pro-
virions of this dtle, shall, directly or through
the States, provide peneral notificanon 10 the
pudlic and (o program recipients of the changes
regarding eligibility for any such program pur.
suant (o this Stle,

(6) FAILURZ .TO GivE NOTICE.—NOLAIRg in this
section shall be construed (o requite or author-
we continuation of eli;gdility if the notice under
this section 3 not prownded.

SBC. 504 DEVINITIONS.

Ezrept as otherunse prowvided in s nile. for
Furposes of s title—

(1) the terms “atien',
“notiong!". “‘naturalization’
“United Swates’” shal! .. .

“Attorney General®,
“Slace”, and
nEgnine Jiven
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such cerms in section 10i(a) of the Imomigronon
and Nationality Act; and

f2) the term “child”” shall Rove the meaning
given such term in gection 10i(c) of the hamigra-
tion and Nationality Act.

TITLE VI—MISCELLANEOUS PROVISIONS
Subritle A—Refugees, Porole, and Avylum
SBC. 1. PERSECUTION POR RESISTANCE TO CO-
ERCIVE POPULATION CONTROL

METRODS.

(6} DEFINITION OF REFUCRE.—

(1) Section 10i(a) 42} (3 US.C. 1101(a)(42)) v
amended by adding at the end the follownng:
“For purposes of determinations under this Act,
@ person who has been forved to abert o prep-
nancy or to underge invcluntary sterilization,
or 2ho Aas deen persecuted for failure or refusal
(o undergo such g procedure or for other resist-
ance to o coercive population control program,
shall be deened io have been perseruted on ac-
count of politicnl opinion, and a persen who
Ras a well founded fear that Ae or she will be
forced to undergo such o procedute or subject Lo
peryecution for such failure, refusal, or resise-
once shall be deemed 0 Aave & well founded
fear of persetution on sccount of political opin-
ion.".

(2) Not loter than 90 days aofter the end of
each fiscol year, the Attorney General shall sub-
nut o report o the Commitiee on the Judiciary
of the House of Representatives and the Com-
mittee on the Judiciory of the Senate describing
the number and counmies of origin of aliens
granted refugee status or asylum under deter-
minations puryuant to the omendment made by
paragraph (1). Bach such.report shall glyo con-
tain projections regording the nunber and
counmes of origin of aliens that are likely to be
gronted refuger starus ar asplum for the subse-
quent 2 flrcal years:

(b) NUMERICAL LIMITATION.—Section 207(a) (&
US.C. 1157(a)) iy amended by adding at the end
the following new parcgroph:

*{3) For any fizcal year, not meore than a total
of 1.000 refugees may be admiiuted under this
subsecrion or pronted asylum under secnon 204
pursuant to a dewerminafion under the third
srnience of section 101(a)(42) (relating to perss
cution for resistance W coercive population con-
trol methods), ",

SBC. 602 LIMITATION ON USE OF PAROLE

(3) PAROLE AUTNORITY.—Section 212(d)(5) A)
(8 U.S.C. 1182(d)(5)) is crmended by striking “'for
emrergent reasons or for reagond deemed serictly
tn the public intevest” and inserting “only om a
case-dy-case daris for urgent Aumanitanan rea-
3ons or signiflcant public benefit™,

fo) REPORT TO CONCAERSS.—Not later than 90
days after the end of each fiscal year, the Atlor-
ney General shall submit a report to the Com-
mildee on the Judiciory of the Houte of Rep-
rasntanves and the Committes on the Judiriary
of the Senacte describing the number and cxt-
epovies of alieny paroled into the United Swtes
under gection 2i2(d)(5) of the Mmedigration and
Nationality AcL Eack such report shall prowde
the total niomber of aliens paroled into and re-
ziding in the United States and sholl contain in-
formation and data for each coumtry of ongin
concernung the number and ¢atepories of aliena
paroled, the duration of parcle, the current 3Lo-
tuy of aliens paroled, and the number and ca:-
epones of aliens retumned to the custody from
which they were paroled during the preceding
Ascal year.

SELC &), TRRATMENT OF LONG-TERM PARULEES
YN APPLYING WORLDWIDE NUMERI.
CAL LIMITATIONS

sectron 21(c) (8 U.S.C. 115ife)) s amended—

(1) by amending paragroph (1) AMit) to reas
as follows:

(1) the sum of the numder computed under
Paragraph (1) and the nwmnber computed under
paragraph (4), plwa ', and

(2} 0y adding at the end the follownng new
paragrapas;

1’1 The number computed under {Ais pora-
grars for a fisewl yenr fbeginmimg wnth fiscal
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gional Processing Facility director or the district di-
rector may, in accordance with paragraph (a) of this
section, certify a decision to the Associate Commis-
sioner, Examinations (Administrative Appeals Unit)
(the appellate authority designated in § 103.1(fu2)) of
this part. when the case involves an unusually complex
or novel question of law or fact.

(41 FR 27313. July 2, 1976; 48 FR 43161, Sept. 22. 1083; 52
FR 661. Jan. 5. 1987; 52 FR 16193, May 1. 195%: 33 FR
33985, Oct. 51, 1988 55 FR 20770, May 21, 1990)

§ 103.5 Reopening or reconsideration.

(a) Motions to reopen or reconsider in other
than special agricultural worker and legalization
cases.—(1) When filed by affected party.—{i) Gen-
eral. Except where the Board has jurisdiction and as
otherwise provided in & CFR parts 210, 242. or 243a.
when the affecied party files a motion, the official
having jurisdiction may, for proper cause shown, re-
open the proceeding, or reconsider the prior decision.
Motions to reopen or reconsider are not applicable to
proceedings described in § 274a.9 of this chapter.
Anyv motion tv reconsider an action by the Service
filed by an applicant or petitioner must be filed within
30 days of the decision that the motion seeks to
reconsider. Any motion to reopen a proceeding be-
fore the Suvvive filed by an applicant or petitioner.
must be filed within 30 days of the decision that the
motion seeks to reopen. except that failure to file
before this perind expires. may be excused in the
dizcretion of the Service where it is demonstrated that
the delay was re.sonable and was beyvond the control
of the applivant ~r petitioner.

(ii) Jurisdiction. The official having jurisdiction is
the official who made the latest decision in the pro-
ceeding unk <s the affected party moves to a new
jurisdiction. In that instance. the new official having
jurisdietion i the official over such a proceeding in the
new geographical locations.

(iii) Filing Requirements—A motion shal! be sub-
mitted on Form I-290A. and may be accompanied by
a hrief.

{A) In writing and signed by the affected party or
the attorney or representative of record. if any:

(B) In triplicate if addressed to the Board, in dupli-
cate if addressed to an immigration judge. without any
copies if addressed to a Sexvice officer:

(C) Accompanied by a nonrefundable fee as set
forth in § 103.7:

(D1 Accompanied hy a statement about whether or
not the validity of the unfavorable decizion has heen
or is the subject of any judicial proceeding and. if so.
the court. nature. date. and status or result of the
proceeding:
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(E) Addressed to the official having jwrisdiction;
and

(F) Submitted to the office maintaining the record
upon which the unfavorable decision was made for
forwarding to the official having jurisdiction.

(iv) Effect of motion or subsequent application
or petition. Unless the Service directs otherwise, the
filing of a motion to reopen or reconsider or of a
subsequent application or petition does not stay the
execution of any decision in a case or extend a previ-
ously set departure date.

(2) Requirements for motion to reopen. A mo-
tion to reopen must state the new facts to be provided
in the reopened proceeding and be supported by
affidavits or other documentary evidence. A motion
to reopen an application or petition denied due to
abandonment must be filed with evidence that the
decision was in error because:

(i) The requested evidence was not material to the
issue of eligibility;

(ii) The required initial evidence was submitted
with the application or petition. or the request for
initial evidence or-additional information or appear-
ance was complied with during the allotted period: or

(ii1) The request for additional information or ap-
pearance was sent to an address other than that on
the application. petition, or notice of representation. or
that the applicant or petitioner advized the Service, in
writing. of a change of address or change of represen-
tation subsequent to filing and before the Seivice's
request was sent. and the request did not go to the
new address.

(3) Requirements for motion to reconsider. A
motion to reconsider must state the reasons for recon-
sideration and be supported by any pertinent prece-
dent decisions to establish that the decision was based
on a incorvect application of law or Service policy. A
motion to reconsider a decision on an application or
petition must. when filed, also establish that the deci-
sion was incorrect based on the evidence of record at
the time of the initial decision.

(4) Processing motions in proceedings before the
Service. A motion that does not meet applicable
requirements shall be dismissed. Where a motion to
reopen is granted. the proceeding shall be reopened.
The notice and any favorable decision may be com-
bined.

(3) Motion by Service officer.—

(i) Service motion with decision favorahle to af-
fected party. When a Service officer. on his or her
owT motion, reopens a Service proceeding or reconsid-
ers a Senvice decizion in order to make a new decision
favorable to the affected party. the Service officer
shall combine the motion and the favorable decision in
one action.
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. (ii) Service motion with decision that may be
mfavorable to affected party. When a Service offi-
cer. on his or her own motion. reopens a Service
ding or reconsiders a Service decision. and the
decision may be unfavorable to the affected party,
the officer shall give the affected party 30 days after
senice of the motion to submit a brief. The officer
gay extend the time period for goud cause shown if
the affected party does not wish to submit & brief. the
sgTected party may waive the 30-day periud.

(jiiy Proveeding before Board or immigration
dge. When a Service officer is the moving party in
s proceeding before the Board or an immigration
judge. a copy of the motion must be served on the
sfected party. The motion and proof of service must
be filed with the official having jurisdiction. The
sffected party has 10 days from the date of service to
mbmit a brief. This time period may be extended as
provided in §§ 3.8(c) and 3.22(b) of this chapter.

{6) Appeal to AAU from Service decision made as
aresult of a motion. A field office decision made as
1 result of 2 motion may be applied to the AAU only if
the original decision was appealable to the AALU.

_{7) Other applicable provisions. The provisiuns
of § 103.3(221x) of this part alse apply to decizions
or motions. The provizions of & 103.3thY of this pait
also apply to requests for oral argument regarding
motions considered hy the AALU.

" (8) Treating an appeal as a motion. The officiul
sho denied an application or petition may treat the
appeal from that decizion as a motien for the pupnze
of granting the motion.

(b} Motions 1o reopen or reconsider denials of
special agricultural worker and legalization appli-
eations. Upon the filing of an appeal to the Associate
C.Or_nmissioner. Examinations (Adminiztrative Appeals
Unit), the Director of a Regional Processing Facility
o the consular officer at an Overseas Processing
ffice may sua sponte reopen any proceeding under

or her jurisdiction opened under Part 210 or 245a
of this chapter and may reconsider any decision ren-
ed in such proceeding. The new decision must be
served on the appellant within 45 days of receipt of
Ly brief and-or new evidence, or upon expiration of
time allowed for the submission of a brief. The
sociate Commissioner. Examinations, or the Chief
the Administrative Appeals Unit may sua sponte
fopen any proceeding conducted hy that Unit under
art 210 or 245a of thiz chapter and reconsider any
ision vendered in such proceeding.  Motions to
™pen a proceeding or reconsider a decision undey

:‘:; 210 or 2454 of this chapter shall not be consid-

{e) Motions to reopen or reconsider decisions on
mpe'ﬂ!ishmenl agricultural worker petitions. (1)
director of a regiona) processing facility muy sua
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sponte reopen any proceeding under Part 210a of this
title which is within hiz or her jurisdiction and may
render a new decision. This decision may reverse a
prior favorable decision when it is determined that
there was fraud during the registration or petition
processes and the petitioner was not entitled to the
status granted. The petitioner must be given an
opportunity to offer evidence in support of the petition
and in opposition to the grounds for reopening the
petition before a new decision is rendered.

(2} The Associate Commissioner. Examinations or
the Chief of the Administrative Appeals Unit mity sua
sponte reopen any proceeding conducted hy that unit
under Part 210a of this title and recunsider any
decizion rendered in such proceeding.

(3) Motions to reopen a proceeding or reconsider a

decision under Part 210a of this title shall not be
considered.
127 FR 7362, Aug. 1. 1962. as amended at 30 FE 12772, Oct.
7.1465; 32 FR 271, Jan. 11, 1967: 52 FR 16193, Mayx 1, 1987;
5 FR 29881, Julv 17. 188%: 35 FR 20770. 20775, Mayx 21
1990: 55 FR 25031, June 25 19490; 56 FR 41783. Aug. 23.
1041; 3% FR 1455, Jan. 11, 1944]

& 103.5a Service of notification, decisions, and
other pupers by the Service.

This section states authorized means of service by
the Service on parties and on attornevs and other
interested perzons of notices. deci:ion-. ane: other
papers texcept warrants and subpoenas: jn aiiminis-
trative proceedings before Service officers as provided
in this chapter.

(a) Definitions—(1} Routine service. TRoutine
service consists of mailing a copy by ordinary mail
addresred to a person at hiz last known address.

{2) Personal servive. Personal service, which shall
be performed by a Government employee, consists of
any of the following. without priority or preference:

{i) Delivery of a copy personally;

{ii) Delivery of a copy at a person’s dwelling house
or usuu] place of abode by leaving it with some person
of suitable agé and discretion:

(iii) Delivery of a copy at the office of an attorney
or other person. including a corporation, by leaving it
with a person in charge;

(iv) Mailing a copy by certified or registered muail.
return receipt requested. addressed to a person at his
last known address.

(b Effect of service by mail. Whenever a person
has the right or is required to dn some act within a
prescribed period after the service of a notice upon
him and the notice is served by mail, 3 days shall be
added to the prescribed period. Service by mail is
complete upon mailing.
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PART 270—PENALTIES FOR
DOCUMENT FRAUD

Sec.

2370.1 Definitions.

270.2 Enforcemert procedures.
270.3 Penalties.

Authority: 8 U.S.C. 1101, 1103. and 1324c.

§ 270.1 Definitions.

For the purpose of this part—

Document means an instiument on which is record-
ed. by means of letters, fiyures, or marks. matters
which may be used to fulfill any requirement of the
Act. The term “document” includes. but is not limited
to. an application required to be filed under the Act
and any other accompanying document or material:

Entity means any legal entity, including, but not
limited to. a corporation. partnership. joint venture.
governmental bod, agency. proprietorship. or associa-
tion, including an agent or anyvone acting directly or
indirectly in the interest thereof.

[57 FR 33366, Julr 31, 1992}

§ 270.2 Enforcement procedures.

(a) Procedures for the filing of complaints. Any
person or entity having knowledge of a violation or
potential violation of sectinn 274C of the Act may
submit a signed. wyitten complaint to the Service
office having jurzdiction over the business or resi-
dence of the potential violutar or the location where
the violation oceurred. The signed. written complaint
must contain suf*icient information to identify bath the
complainant and the alleged violatur. including their
names and uddresses. The complaint should also
contain det:iled factual allegations relating to the
potential violatior including the date. time and place of
the alleged viclation and the specific act or conduct
alleged to cunst- ite a violatjon of the Act. Wiitten
complaints may e delivered either by muil to the
appropriate Seriee ofice o by personally appearing
before any imumigration officer at a Service office.

b1 Investigation. When the Service receives com-
plaints from o third party in accordance with para-
graph v of this section, it shall investigate only thoze
complaints which. on their face, have a substantial
probability of validity, The Service may also conduct
investigations for violations on its own initiative. and
without having received a written complaint. If it is
determined after investigation that the person or enti-
tv has violated section 274C of the Act. the Sevice
may issue and serve upen the alleged viclator a Notice
of Intent to Fine.

(¢! lssuance of a subpoena. Semrvice officers shall
have reasuliiie aveess 1o examine any relevant evi-

dence of any person or entity being investigated. The
Service may issue subpoenas pursuant to its authority
under sections 235(a) and 287 of the Act, in accor-
dance with the procedures set forth in § 2874 of this
chapter.

{(d) Notice of Intent to Fine. The proceeding to
assess administrative penalties under section 274C of
the Act is commenced when the Service issues a
Notice of Intent to Fine. Service of this notice shall
be accomplished by personal service pursuant to
§ 103.3a(a)(2) of this chapter. Sermvice is effective
upon receipt. 8s evidenced by the certificate of service
or the certified mail return receipt. The person or
entity identified in the Notice of Intent to Fine shall
be known as the respondent. The Notice of Intent to
Fine may be issued by an officer defined in § 242.1 of
this chapter or by an INS port director designated by
hiz or her district director.

(e) Contents of the Notice of Intent to Fine.

(1) The Notice of Intent to Fine shall contair the
basis for the charge(s) against the respondent. the
statutory provisions alleged to have been violated. and
the monetary amount of the penalty the Service in-
tends to impose.

(2) The Notice of Intent to Fine shall provide the
following advisals to the respondent:

{i) That the person or entity has the right to repre-
gentation by counsel of his or her own choice at no
expense to the government;

(i) That any statement given may be used against
the person or entity;

(iii) That the person or entitv has the right to
request a hearing before an administrative law judge
pursuant to 3 U.S.C. 554-537. and that such request
must be filed with INS within 60 days from the
service of the Notice of Intent to Fine: and

(iv) That if a wiitten request for a hearing is not
timely filed the Serviee will issue a fira! order from
which there 1= no appeal.

i({* Request for hearing before an administrative
law judge. If a respondent contests the iszuance of a
Notice of Intent to Fine. the respondent must file with
the INS. within 60 dayvs of the Notice of Intent to
Fine. a written request for a hearing hefore an admin-
istrative law judge. Any written request fur a hearing
submitted in a foreign language must be accompanied
by an English language translation. A reguest for
hearing is deemed filed when it is either received by
the Service office designated in the Notice of Intent to
Fine. or addressed to such office. stamped with the
proper postage. and postmarked within the 60-day
period. In computing the 60—day period prescrived
by this section. the day of service of the Notice of
Intent to Fine shall not be included. In the request
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for a hearing. the respondent may, but i not required
to. respond to each allegation listed in the Notice of
Intent to Fine. A respondent may waive the 60-day
period in which to request a hearing before an admin-
istrative law judge and ask that the INS iszue a final
order from which there is no appeal. Prior to execu-
tion of the waiver, a respondent who is not a United
States citizen will be advised that a waiver of a section
274C hearing will result in the issuance of a final
order and that the respondent will be excludable

and/or depoitable from the United States pursuant to

the Act.

(g) Failure to file a request for hearing. If the
respondent does not file a written request for a hear-
ing within 60 days of service of the Notice of Intent to
Fine. the INS shall issue a final order from which
there shall e no appeal.

th) Issuance of the final order. A final order may
be issued b an officerr defined in § 242.1 of this
chapter. by ar INS port director designated by his or
her districr virector, or by the Director of the INS
National Fines Office.

(i} Service of the final order.

(1) Generally. Seirvice of the final order shall be
accomplished by personal service pursuant to
§ 103.3atandy of this chapter. Service is effective
upon receint. .1z evidenced by the certificate of seivice
or the certiried mail return receipt.

(2) Altevnative provisions for service in a foreign
country. ‘Y:zn service is to be effected upon a party
in a foreic:: vourtrv. it is sufficient if semice of the
final order iz made: (i} in the manner prescrived by
the law .7 1.e foreign country for service in that
country in a action in any of its courtz of general
jurisdicticn:

{ii) as dire.ed by the foreign authority in response
to a lett. v 1 oatory. when seivice in either case is
reasonal - e aluted to give actual notice: or

GiEEY wion g nheable. pursuant o § 103504128 of

thi= chanrer,
Service i erTective upon receipt of the final order.
Proot of service may be made as prescribed by the law
of the foreign country, ur, when service is pursuant tu
§ 105.3aan2  of thiz chapter. as evidence by the
certificate of service or the certified mail retwrn re-
ceipt.

{j) Declination to file charges for document
fraud committed by refugees at the time of entry.
The Service shall not issue a Notice of Intent to Fine
for acte of document fraud committed by an alien
pursuant te direct departure from a countty in which
the alien has a well-founded femr of persecution or
from which there is a signiticant danger that the alien

CODE OF FEDERAL REGULATI()NS

would be returned to a countiy in which the alieq
would have a well-founded fear of persecution, provig,
ed that the alien has presented himself or herself
without delay to an INS officer and shown good Ccause
fur his or her illegal entry or presence. Other ac:; of
document fraud committed by such an alien ma,
result in the izsuance of a Notice of Intent to Fine arg
the imposition of civil money penalties.

{37 FR 33666. July 31. 1992}

§ 270.3 Penalties.

(a) Criminal penalties. Nothing in section 25.4C of
the Act shall be construed to diminish or qualify any
of the penalties available for activities prohibited by
this section but proscribed as well in title 18, Uniteg
States Code.

{b) Civil penalties. A person or entity may face
civil penalties for a violation of section 274C of the
Act. Civil penalties may be imposed by the Seivice or
by an administrative law judge for violations under
section 274C of the Act. The Service may charge
multiple violations of section 274C of the Act in a
single Notice of Intent to Fine, and may impose
separate penalties for each such unlawful act in a
single proceeding or determination. However, in de-
termining whether an offense is a fu'st offense or a

subsequent offense. a finding of more than one viola- -

tion in the course of a single proceeding or determina-
tion will be counted as a single offense.

(1) A respondent found by the Seinice or an admin-
istrative law judge to have violated section 274C of the
Act shall be subject to an order:

i) To cease and desist form such behavior: and

(i} To pay a civil penalty according to the following
sthedule:

tA) First offense. Not less than $250 and not
more than $2.000 for each fraudulert document or
each proscrived activity  described in  section
274C@ 1 =rands of the Act. or

(B) Subsequent offenses. Not less than 32.000
and not mure than 35.000 for each firaudulent do_cu-
ment ol each proscribed activity described in zection
274 an=tand) of the Act.

(2) Where an order is issued to a respondent com-
posed! of distinct. physically separate subdivisions each
of which provides separately for the hiring. recruiting.
or referring for a fee for employment (without refer:
ence to the practices of. and not undey the common
control of or common control with. another subdivi-
sion), each subdivizion shall be considered a sepwate
person or entity.

137 FR 33847, Julv 31, 10u3]
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