UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
)
Carlos Gonzélez Magalldn, )
Consul General of Mexico and Next Friend of )
Angel Maturino Resendiz, )
Plaintift, )
v. )
)
Brad Livingston, ) No. 4:06-cv-818
Executive Director, ) (death penalty case)
Texas Department of Criminal Justice, )
) MOTION TO ALTER OR AMEND
Doug Dretke, ) THE JUDGMENT PURSUANT
Director, Correctional Institutions Division, ) TO F.R.C.P. 59(e)
Texas Department of Criminal Justice, )
)
and )
)
Unknown Executioners, )
Defendants. )
)

Plaintiff hereby Moves to Alter or Amend the Judgment and Order issued April 27, 2006,
pursuant to Federal Rule of Civil Procedure 59(e).!

The Opinion should be altered or amended to correct an apparent editing error which
appears at page 5, Line 13, in the sentence of the Opinion that announces the Court’s judgment.
That sentence mistakenly uses the phrase “best friend” instead of “next friend.”

Plaintiff makes this Motion without waiving any of the arguments previously made in
opposition to the Motion to Dismiss. Plaintiff respectfully maintains that he has proper standing
and the Court’s announced decision to dismiss for lack of jurisdiction based on standing

contravenes the express provisions of Federal Rule of Civil Procedure 17(a) and (c¢) regarding

! Although the Court has not technically issued a separate document judgment under Federal Rule of Civil
Procedure 58(a), the Court’s April 27, 2006, Order of dismissal makes clear the Court’s intention that judgment will
be entered against plaintiff, and plaintiff wishes to appeal that judgment without delay.
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both the substantive standard for next friend representation and the remedy for improper joinder.
See Plaintiff’s Resp. to Mot. Dism. at 1-6.

Plaintiff further respectfully submits that the decisions cited in support of the Court’s
decision do not support its announced judgment and in fact support plaintiff’s his position. See
Adelman on behalf of Adelman v. Graves, 747 F.2d 986, 988 (5™ Cir. 1984) (reversing order of
dismissal because district court did not meet its “primary concern . . . to assure that . . . [the
incompetent person’s] interests in vindicating his statutory and constitutional rights are properly
protected.”); Krain v. Smallwood, 880 F.2d 1119, 1121 (9th Cir. 1989) (reversing order of
dismissal against pro se plaintiff where a “substantial question exists regarding the competence”
of the plaintiff); Zaro v. Strauss, 167 F.2d 218, 220 (5th Cir. 1948) (disregarding as irrelevant fact
that incompetent person was “otherwise represented” ). Westcott v. United States Fidelity &
Guaranty Co., 158 F.2d 20, 22 (4™ Cir. 1946), also cited by the court, is inapposite. There a
defendant moved for appointment of a guardian ad litem in an untimely fashion as a litigation
tactic. Plaintiff has not asked the Court to appoint anyone and is seeking to move forward
toward a resolution of the serious substantive issues raised by this complaint.

Even if the Court will not reconsider its decision on the merits, however, clearly the
editing error identified above needs to be corrected.

Respectfully submitted,

/s/ Timothy K. Ford
Timothy K. Ford
WSBA No. 5986
MacDonald Hoague & Bayless
705 Second Avenue, Suite 1500
Seattle, Washington 98104
(206) 622-1604 PHONE

(206) 343-3961 FAX
timf@mhb.com
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Jared Philip Tyler

Texas Innocence Network
100 Law Center

Houston, Texas 77024
(713) 743-8592 PHONE
(713)743-2131 FAX
jptyler@central.uh.edu

Attorneys for Plaintiff Carlos Gonzalez Magallén,
Consul General of Mexico and Next Friend of
Angel Maturino Resendiz



CERTIFICATE OF SERVICE
I certify that on the 1% day of May, 2006, I electronically filed the foregoing with the
Clerk of the Court using the CM/ECF System which will send notification of such filing to the
following:

Gena Blount Bunn  gena.bunn@oag.state.tx.us, laura.haney@oag.state.tx.us

Jared Philip Tyler jptyler@central.uh.edu

and I sent a separate copy electronically to:

Edward L. Marshall elm@oag.state.tx.us

/s/ Linda M. Thiel
Linda M. Thiel
Legal Assistant
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