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UNITED STATES DISTRICT COURY -1, o0 . o
FOR THE DISTRICT OF NEW JERSEY. -~ © "

L R T

ASSEMBLY OF GOD CHURCH THE HONORABILFE
RIVERSIDE, NEW JERSEY, et al : ANN MARIL DONIO

Plaintiffs,
CIVIL ACTION NO:

; 06-CV-3842-RMB-AMD

: DEFENDANT’S BRIEF IN
TOWNSHIP OF RIVERSIDE, : RESPONSE TO PLAINTIFE’S

: MOTION FOR FEES
Defendant. :

STATEMENT OF FACTS

1. The Township of Riverside enacted an Ordinance in an effort to address a growing
problem with undocumented and illepal alicns.

2. One of the poals sought by the enaciment of the subject Ordinance was to curb
increasing housing and parking violations that were largely being commilled by such persons.

3. The Ordinance was based on a similar one enacted in Hazelton, Pennsylvania.

4. Due lo the challenge of the Constitutionality of the Havelton Ordinuance, the Township
ol Riverside decided not to enforce its Ordinance pending the outcome of the litization in
Hazelton.

5. In July of 2007, the Vederal Judge presiding over the Havelton matter ruled the
Ordinance was unconstitutional.

6. Shortly after the ruling in the ITazelton matter, the Riverside Township Committee
convened 1n a speclal session to discuss repealing the subject Ordinance,

7. On September 17, 2007, the Ordinance was repealed, never having boen enforced.
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LEGAL ARGUMENT
L. PLAINTIFFS HAVE NOT MET THEIR BURDEN WITH
REGARD TO THE APPLICATION FOR ATTORNEYS’
FEES,
In order for a Court to gran{ an application for attorneys’ fees, the Plaintiffs must

cstablish that they are a prevailing party. “A “prevailing party’ is onc who has been awarded

some relief by a court.” Hanrahan v. Hampton, 446 1.5, 754, 758 (1980).

This Honorable Court has directed the partics to speeifically address the “catalyst theory™
in our respective briefs. The “catalyst thoory” stands for the premise that “a plaintiff is a
‘prevailing party” 16 it achieves the desired result because the lawsuit brought about a voluntary

change in the defendant’s conduet.”™ Buchanon Bd, & Care [Tome. Ine. v, West Virginia Dept. of

Health and Human Resources, 332 U.5. 598, 601 (2001). Buchanon is the seminal case on the

“catalyst theory” and it is provides an in-depth analysis of the reasoning and rationale behind the
Court’s deeision, The fact that the Plaintiffs have neglected to address it in any capacity in their
Briel'is toretelling that they realize its import. Buchanon represents o death knell for the
Plaintiffs’ application. 'There can be no other explanation for its absence, or for that muatter, the
absence of any casc law specifically addressing the “catalyst theory.”

The answer is clear. The law is well scttled that the “catalyst theory” is not supported in
conferring “prevailing party” status [or the purpose of fee applications. in Buchanon, the
Supreme Court ruled that merely being a “catalyst™ o a defendant’s voluntary change is
insufficient to be considered a “prevailing party” for the purposes of recovering fees. “Although

the Buchanon Court recognized that the plaintiff®s suit might have been a calalyst of the

-3
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deflemdant’s voluntary, lepislative change, it held that the so-called “catalyst theory™ was an
insutficient basis on which o confer “prevailing party” status.” 1d., at 602; See Also, John T. v,

Delaware County Intermediate Unit, 318 F.3d 545, 556 (1).5. Court of Appeals for the Third

Circuit 2003). In denying the fees soughi, the Buchanon court reasoned that the “catalyst theory™
permns “an award where there is no judicially sanctioned change in the legal relationship of the
parties” ancl that such a result would be contrary to existing precedent, Buchanon, at 604, The
judicial imprimatur on the change is fundamentally necessary. [d., at 605,

In A.P. Boyd. Inc. and the Mechanical Contractors Assn. of New Jersey, Inc., v. Newark

Public Schools, 44 Fed. Appx. 569 (U.S. Court of Appeals for the Third Circuil 2002), the Court
ruled in an unpublished apinion that the “catalyst theory™ is “moribund™ in this judicial circuil.
Id., at 573 (Citing Trugsdell v, Phila. Tous, Auth,, 290 F.3d 159, 163 n.3 (3d Cir.2002),

In the present case, the Township of Riverside enacled an Ordinance in an effort to
address a legitimate concern surrounding illepal immigrants and ihe inereased unlawful conduct
allegedly perpetrated by such individuals. This Ordinance was fashioned after one recently
enacted in Hazclton, Pennsylvania to address similar concerns in that town.  After the Ordinance
in Hazelton came under [ire questioning its constitutionality, the Township of Riverside
voluntarily refrained from enforcing its own Ordinance. Then, in or about August of 2007,
shortly after a Federal Judge struck down the [azelton Ordinance as unconsiitutional, the
Township Committee convened a special scssion aimed al repealing the subject Ordinance.
These actions were taken by the Township of Riverside voluntarily, without any Courl Order,
Settlement Agreement, or Judgment, The Plaintiffs argue in their Brief that changes were made

to the Ordinance and that the act of its repeal was brought ubout as  result of the within lawsuil,

4
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This 19 nol true. The Township of Riverside considered all of the social and economic

ramifications of maintaining the Ordinance as well as other reasoning in its decision-making
process. The Township also went through a shift in the political make-up of the governing
Commiliee which may have impacted the process. All of these things, in conjunction with the
Federal ruling on the constitutionality of the Hawzelton Ordinance., were considered and played a
role i modifying and ultimately repealing the subject Ordinance.

In light of the fact that there has been no legal change to the parties’ respective positions
and that the 1ssues presented to this court for determination concerning the Ordinance are now
moot due to its being repealed, the Plaintilfs cannot be considered a “prevailing party™ for the
purpose of lee shifting. It is clear that there has been no alteration to the legal relationship of the
parties as no Orders, Judgments or Settlement Agreements have been entered. The Ordinance
was voluntarily repealed and even, assuming arguendo, that Plaintiffs” actions were the
“catalyst” of that changg, the well-settled law in this jurisdiction does not permit fee-shifting in

such instances.

1. PLAINTTFFS FEE REQUEST IS DEFICIENT AND
THEREFORE SHOULD BE DENTED,

In the cvent the court determines that the Plaintiffs somehow satisfy the “prevailing
parly” burden, the application must cither be denied and/or modified due to its unrcasonableness
in its present form. “|Tlhe court must examine the roeord to determine that the hours billed are

not ‘urreasonable for the work performed.’” AV, and M.V, v, Burlington Township Rd. of

Edueation, 2007 U.S. Dist. LEXI1S 47309 (3d Cir, 2007) (Ciring Washington v. Philadelphia




Case 1:06-cv-03842-RMB-AMD  Document 34  Filed 11/02/2007 Page 6 of 12

County Courl of Common Pleay, 89 F.3d 1031, 1037 (3d Cir. 1996).

In the present application, the Plaintiffs submit invoices that total $87,750.00. The
invoices, although divided into categories such as “Senior attorney and paralegal time spent in
New Jersey,” the entries are not made with sufficicnt specificity as to identify a particular issue
or measure of relief sought lor the entry, Furthermore, for all the entries for time spent in New
Jersey, 1L appears that billing was entered for 100% of the waking day for each person (or each
day. This is clearly inappropriate over-hilling. In fact, most of the subsequent entries appear to
be blanket billing for an entire office-day. From August 4, 2006, until September 27, 2006, there
was not a single entry for the Scnior Attorney ol less (han 6.5 hours on any given day. As the
court said in Washingion, “where the docwmentation of hours is inadequate, the district court

may reduce the award accordingly.” Washington v, Philadelphia County Court of Cormmon

Pleas, 89 11.3d 1031, 1037 (3d Cir. 1996), In this case, if the court deems the Plaintiffs arc a

prevailing party, the fees sought must be adjusted significantly downward.

CONCLUSION

While this country may have been founded by immigrants, times have changed over the
past 121 years. Immigration laws and the need to control our borders have replaced the “open
border” that seemingly existed back when the country was lounded. Riverside attempted to
address this growing problem by enacting the subject Ordinance. ITowever, the Township never
enforced the Ordinance in the wake of the difficultics expericnced in Hazelton, Pennsylvania,
and while they reconsidered its social and economic impact. The Township uwltimalely repealed

the Ordinance voluntarily.
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The Plaintifts cannot be construed as a “prevailing parly™ lor the purpose of being
awarded fees. It is respectfully submitled that the Plaintiffs have failed to meet their burden to
justify fec shifting and the within application should be denied. In the alternative, it is argued
ihat the fee application submitted by the Plaintiffs is unreasonable, in the rate and number of
hours charged as well as specificity and accordingly it should cither be disregarded or

substantially adjusted downward.

Respectfully Submitted,

SAPONARQ, EB().
1ship of Riverside

CRISTIAN M. TOWERS, ESQ.
On the Brief
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71 ol 499 IOCUMENTS

AP BOYTD, INC, AND THE MECHANICAL CONTRACTORS ASSOCTATION OF
NEW JERSEY, INC, v. NEWARK PUBLIC SCHQOLS (District Conrt No. 00-cv-
00100); NORTHERN NEW JERSEY CHAPTER, INC. NATIONAL ELECTRICAT,
CONTRACTORS ASSOCIATION v. THE NEWARK PUBLIC SCHOOLS {Districi
Court No, (0-cy-(101Y; AP-Bayd, Inc.; The Mechanical Conlractors Association of
New Jersey, Inc., Appellants

Mo, 01-4250
UNITED STATES COURT OF APPFALS FOR THE, THIRD CIRCUIT
44 ¥ed. Appx, 569; 2002 .S, App. LEXIS 16019

July 19, 2002 Submitted under Third Circuit LAR 34.1(a)
Angusi 7, 2002, Decided
August 7, 2002, Filed

NOTICE: [**1] RULES OF THE TIHRD CIRCUIT COURT OF APPLALS MAY LIMIT CITATION TO

LINPUBLISHED OPINIONS. PLEASE REFER TO THE RULES OF THE UNITED $TATFS COURT OF APPEALS FOQR
THIS CIRCUTT.

PRIOR HISTORY: On Appeal from the United States Disirict Court for the District of New Jersey. (D.C. Nos. 00-cv-00100
& 00-cv-00101). District Judge: Honorable Joseph A. Creenaway,

DISPOSTTION: A ffirmed,

CASE SUMMARY:

PROCEDURAL POSTURE: Appellants, contractors and a contractors' association, sued appellee public school district for
maintaining a "set-aside” program for construction contracts, The contractors soughl decluratory relief, but the work was
completed before the case was heard. The contraclors requested attorngys' fees undor 42 U.S.C.8, § 1988, but the United
States District Court for the District of New Jerscy denied the racuest and the conlragtors appeated.

OVERVIEW: Tha district cour consolidated the case with a similar case brought by electricians, The electriciany entered
into a consent order that provided that the school distriet would conduct a study to determine whether a sct-aside program
was warranted, Although the contractors refused to join the consent order, they argued they were entitled to attorney's fees
under the "catalyst theory”--even though they did not prevail on the merits, the suit brought about a voluatary change in the
school district's conduct, However, this theory was no longer viable because the United States Supreme Court had rejected it
The contractors then tried to amend thelr complaint to seek nominal damages xo that they could claim to be the "pravailing
party.” The district court rejected this request, and the appellate court agreed, The contractors' complaint sought infunctive
and declaralory relief, not cormnpensatory damuges, nominal or otherwise. This relief became moot hecauss Lhe waork had been
completed. The contractors could have been a prevailing party had they joined the consent order. There was no judicially
sanctioned change in the legal refationship between the contractors and the school distriet.

QUTCOME: The appellate court atfirmed the devision of the district court,
CORE TERMS: moot, set-aside, nominal damages, contractors, catalyst, prevailing party, injunciive relief, teachings,
lawsuit, declaratory relicl, consent decree, is also mo, injunctive, electrical, mootness, entitled to attorneys’ fees, attorneys'

fees, compensatory damages, judiciul estoppel, ireetrievably, instilutod, plumbing, enjoined, inferred, nominal, enjoln, phase,
Join, equitable

LexisNexis(RY Headnotes

http:/fwww lexisnexis.com/us/Inacademic/delivery/PrintDoc. dodnldlilaPath=% Y FlnliY e 11717007



Case 1:06-cv-03842-RMB-AMD  Document 34 Filed 11/02/2007 Page 9 of 12
Mage 38 of 41

Civil Procedure = Justiciability = Mootness > General Overview
[HNI] A claim For nominal damages, extasted e in the day from a phaintift's general prayer for relief and asserted solely to
avoid otherwise certain mootness, bears close inspection,

Civil Procedure > Judgments > Preclusion & Effect of Judgmenty = Estappel = fudicial Estoppel

[HN2] Where a party assumes a certain position in a legal proceeding, and suceceds ju maintaining that position, be may not
thereatter, simply because his interests have changed, assume a contrary position, especially it it be to the prejudice of the
party wha has acquiesced in the position formerly taken by him, This rule, known as Judicial estoppel, generally prevents a

party from prevalling in ane phasc of' a case on an argument and then relying on a conteadivtory argiment Lo prevail in
another phase.

Civil Procedure = Justiciobillty > Mootness = Real Controversy Reguirement

[FIN3T A case is moot when it has lost its churacter as o prosent, live controversy of the kind that must exist to avoid advisory
opinions on abstract opinions of law. The mootness doctrine is centrally concemed with a court's ability to grant effective
relief, If developments ocour during the course of adjudication thal eliminate a plaintift's personal stake in the outcome of 4
suit or prevent a court fram being able to grant the requested reliet, the case must be dismissed as moot.

Civil Pracedure > Justiciability > Mootness > Voluntary Cessation Exception

[HN4] Although ordinarily the voluntary cossation of allegedly illegal conduct does not deprive a federal cowrt of
Jurisdiction, such action does bear on whether the court should, in the exercise of its discretion, dismiss the case as moot,
However, some deference must be aceorded to a state's vepresentations that certain conduct has been discontinued.

Civil Procedure > Justiciability = Moorness > General Overview

Criminal Law & Procedure = Seniencing > Carrections, Muodificalions & Reductions = Eligibitity, Circumstonces &
Facrors

[TIN5] Declaratory relicf is moot when the challenged acts have alecady "irretrievably ocenrred.

Civil Drocedure > Settlements > Sevlement Agresments > General Overview

Civil Procedure = Judgments > Entry of Judgments = Consent Decrees

Civit Procedure > Judgments > Entry of Jndgments > Enforcement & Execution » Geweral Overview

[HN6] To be a prevailing party and thus entitled to attorneys' fees under 42 U.S.C.S. § 1988(b), the party must have either
obtained a judgment an the merits or be a party to a settloment agreement that is expressly enforced by a court through »
consent decree,

Civil Procedure = Remedies > Costy & Attorney Fees > General Overview
[HN7] In the Third Circuit, for purposes of awarding attorney's tees, the "catalyst theory™ is moribund.

COUNSEL: For AP BOYD INC., MECIH CONTR ASSOC NI, Appellants: Edward J, Frisch, Lindabury, McCormick &
Estabrook, Westfield, M.

For NEWARK PUB SCH, Appellee: Vito A. Gagliardi, Ir., Porsio, Bromberg & Newman, Morvistown, NJ.
JUDGES: Before: McKFE, FULNTES and ALDISERT, Circuit Judpes.

OPINION BY: Ruggera ). Aldisert

OPINION

[*870] CGRINICON OF I'HE COURT

ALDISERT, Circuit Judge.

We decide today that Appellants A.F. Boyd, [ne. and the Mechunical Contractors Association of New Jersey, Inc. are not

entitled to attorneys” fees for secking declaratory and injunctive relief against the Newark Public $chool District, We will
affirm the judgment of the district coust.

Appellanis filed suit against the Newark Fublic School District for maintaining a "set-pside” program for sleciriosl and
plumbing contracts for the Maleolm X. $habazz High School (the "Shabazz Project”), as well [##2] as for Appellec’s policy

http:/fwwo Jexisnexis.convus/Inacademic/deli very/PrintDoc.do?dnldFilePath—%2 T l-n%2F 11/1/7007
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of race-based contracting. Appsllants argued that the Court's decision in City of Richmond v. J.A. Croson Cn., 488 U5, 469,
102 1., B, 2d 854, 109 8. Cr. 706 (1989), rendered Appellee’s actions unconstitutional because the set-aside program,
purportedly Instituted according to Article 13 of the Public School Contracts Law ("PSCL"), N.J. Stat. Ann, 18A:18A-51
through 549, impenmissibly discriminated according to race, in violation of Article 1 section 5 of the New Jersey Constitution,
42 1).8.C. 8§ 19%3, 1988() and (¢) and section | of the Fourteenth Amendment to the United States Constitution. The set-
aside program reltrs to the practice of exeluding non-minotity contractors from bidding on particular projects, in which they
otherwise would be eligible, in order to assist minority contractors in getting work. Appellants sought both declaratory and
injunctive relief, attempting to have the contract awards enjoingd or qullificd, wnd the set-aside program declared
unconstiturional.

The district court consolidated Appellants' casc at trial with a similar action brought by the National Electrical Contractors
Association ("NECA™). [**3] The School District and NECA entered into a Consent Order which provided thal the Thistrict
would conduct a study to determine whether a set-aside program was warranted, The Order further provided that the District
would not eeinstute 4 set-agide program wntll such time as the study had been complated and found 1o warrant such a
program. Appellants refused to join in the Consent Order.

Meanwhile, the electricat and plumbing work on the Shabharzz Project had been gwarded and, for all intents and purposes,
had been substantially completed. Because Appellants sought only 1o vacate the contracts and enjoin the work, the court
determined that their action was now moot. Appellants then sought attorneys' fees under the "catalyst theory” as articulated
by this court in Baumgartner v. Harrisburg Hous. Auth., 21 F.3d 541 (3d Cir. 1994). Appellants relicd ostensibly on the
theory that, although they did not receive a judgment in their favor, the Consent Order was germinated by Appollants'
lawsuil, and that their lawsnit was the catalyst that beought about the relorms, This contention is argued vigorously even
though Appellants refused 1o join in the Consent Order, Thal uside, the [¥#4] Court has rejected the catalyst theory in
Buckhannon Bd, & Care Home, Inc. v. W, Va. Dept. of Health & Humun Res,, 532 U.S. 598, 149 L. Ed. 23 835, 121 8. Ct.
1835 (2001). Appellants then sought to amend their complaint o [*571] request nominal damages. Their goal was o therelry
qualify ax o prevailing party under the prevailing party theory, and thus be entitled to fees. The district court denied the
request and this appeal followed.

Appellants present three issues. They argue that the district court was inconsistent in its application of the teachings of
Buekhannon with respect to nominal damages, while delermining that their equitable arguments were moot; that they were
prevailing partics by virtue of the Consent Order and alternatively, that the district court grved in applying the teachings of
Buockhannon. Because we are writing for parties who are familiar with the facts und proceducal bistory in the distrigt court,
we will discuss only the legal issues presented before us and the material facts relating thereto,

L

Reducing Appellants' [irst argurment to 4 logical syllogism, thelr major premise is that when a case i3 toot, the court is
prohibited from consklering any (**3] other motion; this case Is moot; therefore the court may not consider the nominal
damages issue, So stated, it becomes obvious that this contention takes the form of the classic material fallacy of non
sequitur, It was Appellants who argued that becanse theie cquitable contentions were detormined as mool, the court should
have considerzd an implicd demand for compensatory damages in the fomm of nominal damages. Thelr request having been
denied, they now argue before us that the court's action was inconsistent,

A,

Appellants are not entitled to nominal damages because, to reverl to a commen law analysis that still persists on the question
of whother one is entitled to a jury trigl, their complaint sounds in equity and not Jaw, It sought injunctive and declaratory
rclief, not compensatory damages, nominal or otherwise. We apply the teachings of Fox v, Bd. of Trustess of the State Univ.
of N.Y,, 42 F.3d 135 (2d Cir, |994), where studeals brought an action against SUNY seeking declaratory and injunctive
relicl on First Amendment grounds, Because the plaintiffs were no longer students duting the litigation, they argucd, as do
Appellants here, that they wmplisitly pled nominal [*#6] damages when requesting "such other velief as the court deemed just
and proper.” The court responded by stating: "there is absolutcly no specific mention in [the Complaint] of nominal damages,
Nor can a request [ur such damages be inferred from the language of [the Complaint].” Fox, 42 F.3d at 14]; see also
Arfeomans for Official English v, Arlzona, 520 U8, 43, 71, 137 L. Bd. 2d 170, 117 8. Ct, 1033 (1997} ( [TIN1] " claim for
nominal damages, extracted late in the day from [plaintiff's] general prayer [or relief and asserted solely to avoid otherwise
ceruin mootness, [ bears] close inspection™).

It would have been preferable if Appellants' Bric contained a Summary of Argument, as required by Rule 28(a)(8), Federal
Rules of Appellate Procedurs, o make more clear how this argument relates to their attack on mootness on the theory that a
chaim for nominal damages could be inferred from the averment "such other reliel as the court may award.” Their contention
here flics in the face ol their argument in support of a preliminaty injunction where their counsel argued: "If the project is

hitn-/Aww lexisnexis com/us/nacademic/delivere/ PrintDoce. do?dnldFilePath="2Fl-n®a2 6 11/172007
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awarded to somebody clse, niy client loses that project, he has no right [**7] of action to collect any monatary damages.”
Appellants' App. ut 90, At the very least, the nominal damages argument is foreclosed by dictates of Tudicial Estoppel. See
Mew Ilampshire v. Maine, 532 (1.8, 742, 749, 149 L. Fd. 24 968, [#572] 121 5. Ct. 1808 (200 1) { [HN2] "Where a party
asslmes a certain position in a legal proceeding, and succeeds in maintaining that position, he may not thereatter, simply
because his interests have changed, assume a contrary position, especially if' 1t be to the prejudice of the party who has
acquiesced In the position formerly taken by him . . . This rule, known as judicial estoppel, generally prevents a party from
prevailing in one phase of a case on an arghment and then relying on a conttadictory argurment to prevail in another phase.™)
{internal citations omilled),

B.

Subsumed in this "inconsistency” srgument is Appellants' contention that the matter was not moot, We now tum to this
contention. [HN3] A case is moot when it has lost its character as a present, live cortroversy of the kind that rmust exist to
avedd advisory opinions on gbstract opinions of law. Diffenderfer v. Cent. Baptist Church of Miwmi, Florida, Ine., 404 U5,
412, 414, 30 L. Ed. 24 567, 92 5. CL §74 (1972) [ **8] (per cuelam).

The msotness dociring is centrally conperned with the conrt's abiity to yrant effective reliol, 11 developments oo during the course of
adjudication that eliminate o plaintift's persunal stake in the outcome of' sy or prevent s coutt trom being dhie tw grant the requested
relicf, the case must be dismissed as moot”

Comnty of Morris v, Nationalist Movement, 273 F.3d 527, 333 (3d Cir, 2001) (quoting Blanclak v. Allegheny Ludtum Corp.,
17 F.3d 690, 698-699 (3d Cir, [996). Appellants’ lawsuit is moot hecause they sought only injunctive or decluratory relief by
voiding the contracts. The work % substantially finished, a new study of minority purticipation is being conducted, and no
MBE set-aside contracts will be awarded in the meantime.

In N0 Tpk. Auth. v. Jersey Cent, Powet and Light, 772 F.2d 25 (3d Cir. 1985), we held thal the plaintiff's action to enjoin

the shipping of hazardoys materials on the New Jersey Turnpike was moot because there was no reasonable expectation that
the wrong would be repeated.

Slmilarly, in Harrison & Burrowes Bridge Consteuctors, Ine. v, Cuomeo, 981 F.2d 50 (2d Cir, 1592), [#¥9] plaintiff
contractars brought a 1983 claim against the State of New York alleging constintional violations stemming from the state's
minority set-aside program. The court held that because Mow York State had instituted emergency regulations for suspending
enforcement of the set-aside program pending a post Croson siudy, plaintiff's claims were moot. [t reasoned that [HN4]
although "ordinarily the voluntary cessation of allegedly illegal conduet does not deprive a federal court of jurisdiction, such
action does bear on whether the court should, in the exercise of its discretion, dismiss the case as mool.” 14, at 39, It noted
that "some delerence must be aceorded to a state’s representations that certain conduet has been discontinued.” Ld.

Finally, in Maryland Highways Contractors Assn., Ine. v. State of Md., 933 F.2d 1246 (4ch Cir, [991), a case with facts
almost identical to those present here, the conteactors had alleged (hat the stare's minority set-aside program violated their
equal protection rights. Because Maryland commissionad a post Crason study during the pendeney of the appeal, the court
held that plaintiff's claims became moot. We are persuaded by |**10] the reasoning of these cases,

Mareaver, we believe that [HN5] declaratory relief is also moot when the challenged acts have already “inctrigvably
occumred.” #5873 Aceerdingly, we apply the teachings of NI, Tpk. Auth., that the claim tor injunctive relief had become
Pacademic by reason ot these changed circumstances . .. ." Id. at 27, Here, as in N.I. Tpk. Auth., the challenged action
awanding the contragts has alveady oceurred, and the work required by them has already been performed. There is no longer »
"'subject matter upon which the judgment of the court can operate’ W make a substantive determination on the merite." Id, at
30 {quoting Ex Parte Baez, 177 U.S, 378, 390, 44 1, Bd. 8§13, 20 5, Ct. 673 (1800)); see alzo Jersey Cent. Power and Light
Co. v. Sate of N.J., 772 F.2d 33, 36 (3d Cir, 1985} (holding that Injunctive claim was rondered "meaningless since the State
action sought to be enjoined has irretrigvably pceurred™),

IT.

For Appellants [HN6 ] to be prevailing parties and thus entitled 1o attorneys' foes under 42 U.S.C, 1988(b), they must have
either obtained a judgment oo the merits o be a party to a scillement agreement that is expressly enforced by the court
through & consent decree. [**11] Neither has oceurred heve, T'irst, as previously discussed, they have not prevailed on the
muerits bacaase their ¢laims were digmissed a5 moot, 'They were hot a parly to g powurt enforced congent deeree because they
deliberately refused to be a party to Lhe Consent Order. There has been ne "judicially sanctipned change in the Iegal
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relationship" between Appellants and the District. Buckhannon, 532 U8, at 605. Appellants' application for attorneys' fees
therefors rests enlirely on the catulyst theory.

We reject the allernative argument that [[IN7] the catalyst theary is alive and well i this Judicial eireuit. Indecd, it is
moribund. Truesdell v. Phila. Hous, Auth., 290 F.3d 159, 164 1.3 {(3d Cir. 2002) ("In Buckhaimon, the Supreme Court
rejected the "catalyst theory," holding that whers a party has failed to secure a Jjudgment on the merits or a cowrt-arderisd
consent decree, bul has nonetheless achieved the desired result because the lawsuit brought about a voluntary change in the
detendant's conduct, the plaintiff is not a "prevailing party "),

k& A

We have considered all contenlions presented by the parties and conclude that no further discussion is necessary,
[**12] The judgment of the district court will be affirmed.

/5 Ruggero J, Aldisert

Circuit Judge

DATED: August 7, 2002
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