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In Legal First, Appeals Court Says Texas Prison Officials Can Be
Sued for Discrimination Based on Sexual Orientation (9/9/2004)
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where prison gangs bought and sold him as a sexual slave, raping,
abusing, and degrading him nearly every day, the ACLU said in legal
papers. Johnson filed numerous grievances, letters, and complaints with
prison officials and appeared before the unit's classification committee
seven separate times asking to be transferred to safe-keeping, protective
custody, or another prison, but each time they refused, telling him that he
must "fight or fuck." Prison officials moved Johnson out of the Allred Unit
and into a wing designated for vulnerable prisoners only after the ACLU
intervened on his behalf.

In its brief to the appeals court, the ACLU showed that Johnson had
produced ample evidence that Texas prison officials "were well aware of
the significant risk that ...[he] would be raped and that they consciously
disregarded the risk, arbitrarily denying him protection." Indeed, direct
evidence provided by Johnson includes statements by prison officers
announcing that they were denying him protection because it was up to
Johnson to fight off predators if he did not choose to sexually submit to
them and that he should "choose someone to be with" if he wanted
protection from rape.

In its unanimous ruling, the appeals court noted the U.S. Supreme Court's
1994 ruling that officials have a duty to protect prisoners from violence at
the hands of other prisoners. "[H]aving stripped them of virtually every
means to self-protection and foreclosed their access to outside aid, the
government and its officials are not free to let the state of nature take its
course," wrote Justice David H. Souter in Farmer v. Brennan. "Being
violently assaulted in prison is simply not part of the penalty that criminal
offenders pay for their offenses against society."

Attorneys Winter and Craig Cowie of the National Prison Project
represented Johnson in his lawsuit, Johnson v. Johnson, before the U.S.
Court of Appeals for the 5th Circuit. The case has now been remanded to
the U.S. District Court for the Northern District of Texas and the ACLU
hopes to proceed to trial shortly.

The ACLU's brief from the Fifth Circuit argument is online at:
[prison/conditions/14775Igl120040909.html
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