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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ISAAC KIGONDU KINITI, CASE NO. 05¢v1013 DMS (PCL)
Plaintiff, ORDER GRANTING MOTION
Vs. FOR CLASS CERTIFICATION

JULIE L. MEYERS, et al.,

Defendants.

This matter comes before the Court on Plaintiffs’ motion for class certification. Defendants
have submitted oppositions to the notion, and Plaintiffs have submitted a reply. Additionally, at oral
argument on July 6, 2007, the Court ordered the partieto submit supplemental briefing regarding the
applicability of 8 U.S.C. § 1252(f)(1 ) and whether differences in the im migration status of class
members present a barrier to class certification. Having considered the papers submitted, including
the supplemental briefing and the arguments of counsel, the Court GRANTS Plaintiffs’ motion for
class certification.

I
BACKGROUND

The facts of this case are well known to the partis. Therefore, the Court sets forth only those
facts relevant to the present notion. Plaintiffs have filed suit alleging serious overcrowding at the San
Diego Correctional Facility (SDCF) dating back toat least November 2004. Plaintiffs include Isaac

Kigondu Kiniti, Sylvester Owino, and Hernan Ismael Delgado. Delgado, however, was transferred
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from SDCF to El Centro, California on February 16, 2007, where he is currently housed.

The SAC alleges a violation of the Due Pr ocess Clause under the Fifth Amendment of the
United States Constitution due to “chronic and severe overcrowding.” It alleges:

Defendants’ policies, practices, acts, and omissions with respect to chronic and

severe overcrowding at SDCF — including but not limted to the triple-celling of

immigration detainees and the housing of additional detainees in common day

room spaces — deprive plaintiffs of adequée shelter, reasonable safety, and basic

human needs, and place them at unreasonable, continuing and foreseeable risk

of, inter alia, increased violence, illness, m ental suffering, and de teriorating

health.
SACat 9§ 111. According to the SAC, “triple-celling8ccurs when three detainees are housed in a cel
designed for two. When this happens, a plastic “boa” containing a thin sleeping nat is placed on the
floor for the third detainee to sleep on. /d. at § 54. Plaintiffs allege this practice affects about 675 of]
the approximately 1000 detainees at SDCF. Id. at §2. In addition to triple-celling, som detainees are
housed in “makeshift beds placed in the com mon day room space.” Id. at § 41. Holding cells and
administrative segregation units are also overcrowded. Id. at §Y 75-79. “A typical holding cell”
provides just enough space for 12 detainees to sleep side-by-side on the floor “like sardines.” Id. at
q76. Administrative segregation is used to house“overflow detainees” and “detainees who refuse to
be triple-celled.” Id. at 4 78. Segregated detainees are confined in their cells for 23 to 24 hours per
day and are required to eat all neals in their cells./d. at § 79. They are provided only one hour out-of:
cell for exercise, five days per week, in a small cement yard surrounded by a chainlink fence. /d.

Based upon these allegations, the SAC seeks judgm ent: (1) declaring that such policies
“violate plaintiffs’ rights under the Constitution,” and (2) enjoining Defendants “from subjecting
plaintiffs to the unconstitutional conditions.” Id., “Prayer for Relief” (c)(d).

II.
LEGAL STANDARDS

A. Standing and Ripeness

The requirements of Article III standing are well-esablished: A plaintiff nust show: (1) he has
suffered an “injury in fact” that is (a) concrete and particularized, and (b) actual or im minent, not
conjectural or hypothetical; (2) the injury is fairlytraceable to the challenged action of the defendant;

and (3) it is likely, as opposed to merely speculative, that the injury will be redressed by a favorable
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decision. Sacks v. Office of Foreign Assets ControJ466 F.3d 764, 771 (9th Cir. 2006) (citindriends
of the Earth, Inc. v. Laidl aw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-81 (2000)). Article III
standing requires the plaintiff to establish standingfor each and every challenge and formof relief he
seeks. 1d.

The “[r]ipeness doctrine protects against prenature adjudication of suits in which declaratory
relief is sought,” Hodgers-Durgin v. de la Vina, 199 F.3d 1037, 1044 (9th Cir. 1999) (en banc), in
order to prevent “entanglenment in theoretical or abstract disagreenents that do not yet have a concrete
impact on the parties.” 18 Unnamed “John Smith” Prisoners v. Meese, 871 F.2d 881, 883 (9th Cir.
1989). “In ‘measuring whether the litigant has asserted an injury that is real and concrete rather than
speculative and hypothetical, the ripeness injury nerges almost completely with standing.’” Scott v.
Pasadena Unified School Dist., 306 F.3d 646, 662 (9th Cir. 2002). “As a prudential matter, we will
not consider a claimto be ripe for judicial resoltion ‘if it rests upon contingent future events that
not occur as anticipated, or indeed may not occur at all.”” Id.

B. Class Certification

A district court may certify a class only if: “(1) the class is so numerous that joinder of all
members is impracticable; (2) there are questions oflaw and fact common to the class; (3) the clains
or defenses of the representative parties are typical ofthe claims or defenses of the class; and (4) the
representative parties will fiirly and adequately protect the interests ofthe class.” Dukes v. Wal-Mart,
Inc., 474 F.3d 1214, 1224 (9th Cir. 2007) (citing Fed.R.Civ.P. 23(a)). “The district court must also
find that at least one of the following three conditions are satisfied: (1) the prosecution of separate
actions would create a risk of: (a) inconsistent ovarying adjudications or (b) individual adjudications
dispositive of the interests of other nembers not aparty to those adjudications; (2) the party opposing
the class has acted or refused to act on grounds generdly applicable to the class; or (3) the questions
of law or fact common to the members of the class predominate over any questions affecting only
individual members, and a class action is superior toother available methods for the fair and efficient
adjudication of the controversy.” Id. (citing Fed.R.Civ.P. 23(b)). Theparty seeking certification bears
the burden of showing that each of the four requirements of Rule 23(a) and at least one requirement

of Rule 23(b) have been met. /d.

-3- 05¢v1013




T Y

O 0 9 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

I11.
DISCUSSION

Defendants argue (1) Plaintiffs lack standing to seek injunctive relief, (Federal Defendants
Opposition (“Fed. Opp.”) at 3; CCA Defendants Opposition (“CCA Opp.”) at 17); (2) the claims of
“unnamed, future detainees” are not yet ripe, (Fed. Opp. at 4); and (3) Plaintiffs have not m et the
requirements of Rule 23. At oral argument, the Federal Defendants argued for the first time that 8
U.S.C. § 1252(f)(1) bars this case fronmproceeding asan injunctive class action and requested that the
Court permit supplemental briefing on this issue. The CCA Defendants also requested that they be
allowed to further brief the issue whether the diference in immigration status between class nembers
bars class certification. These issues are addressed below.

A. Standing

Defendants claim Plaintiffs lack standing becau se they have not “dem onstrate[d] actual or
potential harm arising out of [D]efendants’ alleged conduct.” Fed. Opp. at 3. Further, Defendants
contend Plaintiffs cannot show the alleged harm “will be repeated.” Id. at 3-4.

In order to assert a claimon behalf of a classthe named Plaintiffs must demonstrate they have
personally sustained an injury which results from a challenged statute or government conduct. See
Armstrong v. Davis, 275 F.3d 849, 860 (9th Cir. 2001). Cont rary to Defendants’ contention, the
named Plaintiffs have sufficiently demonstrated at this stage ofthe litigation that they have standing.
Kiniti and Owino declare they were repeatedly triple-celled while detained at SDCF, forced to sleep
in a “boat” on the floor of the cell, observed physical al ~ tercations as a result of the crowded
conditions, and e xperienced unsanitary conditions (including being “sprayed with urine” while
sleeping on a “boat”). Reply, Ex. I, Owino Decl.; Kiniti Decl. ISO Opp. Mt. to Dis. SAC. Plaintiff
Delgado alleged in the SAC he was triple-celled Hr the majority of his 27 months at SDCF and slept
on a “boat” for more than six months. SAC at § 18. As areview of the substantive merits of the case
at this stage in the litigation is inappropriate, the Court will not evaluate the veracity of the claimed
injuries at this time. See Blackie v. Barrack, 524 F.2d 891, 901 n. 17 (9th Cir. 1975). The detailed
allegations of the SAC and supporting declarations ag sufficient to establish that the naned Plaintiffs

(a) have sustained injuries as result of the alleged violations, and (b) have a personal stake in the
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action.

In support of their argument that Plaintiffs lack standing to seek injunctive relief, Defendants
cite City of Los Angeles v. Lyons, 461 U.S. 95 (1983). In that case, Lyons was stopped at 2 a.m. by
Los Angeles police officers basedon a burnt out taillight. He wasubsequently choked by the police,
causing him to lose consciousness and suffer perm anent damage to his larynx. Lyons sought an
injunction barring the Los Angeles Police Departrant from using chokeholds except in certain linted
circumstances. The Court held that in the absence of a realistic threat of future injury, Lyons could
not “demonstrate a case or controversy with the City that would justify the injunctive relief sought.”
Id. at 105.

The Ninth Circuit, however, has distinguished_yons from cases in which, as here, the plaintiff
“did nothing illegal to prom pt” the defendant’s conduct. Hodgers-Durgin, 199 F.3d at 1041. In
Hodgers-Durkin, the court affirmed the district court’s finding that the phintiffs had standing to seek
injunctive relief. The plaintiffs, notorists who had been stopped by Border Patrol agents, alleged the
defendant engaged in a practice of routinely stopping motorists without reasonable suspicion. In
affirming the district court, the Ninth Circuit distinguished Lyons, noting that the Lyons Court itself
“suggested that the s top was prompted by Lyons’ m isconduct, holding that Lyons had failed to
‘demonstrate a case or controversy’ because he hadnot established a ‘real and immediate threat that
he would again be stopped for a traffic violation, or for any other offense .” Id. (emphasis in
original.) The court further observed that itSpencer v. Kemna, 523 U.S. 1 (1998), the Suprene Court
characterized the denial of standing inLyons “as having been based on theplaintiff’s ability to avoid
engaging in illegal conduct.” Hodgers-Durgin, 199 F.3d at 1041. Applying the Suprem e Court’s
interpretation of Lyons, the Ninth Circuit concluded the mtorists had standing to chalenge the Border
Patrol’s practice. The court explained: “Unlike in Lyons, in this case it is uncontested that both
plaintiffs engaged in entirely innocent conduct,” and, further, that “in this case there is no string of
contingencies necessary to produce an injury.” Id. at 1041-2.

Similarly, Plaintiffs here have no control ovewhen or whether Dendants will resume triple-
celling. Rather, the allegations in the SAC, coupled with the evidence presented thus far, indicate

Defendants “have repeatedly engaged in the injurious acts in the pastnd there is sufficient possibility
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that they will engage in them in the near f uture to satisfy the realistic repetition requirem ent.”
Armstrong, 275 F.3d at 861. The SAC alleges, and Defendants do not dispute, that ~ Defendants
engaged in triple-celling for several years. SAC 2. Moreover, Defendants continue to assert now
as in past motions that triple-celling is not unconstitutional. Fed. Opp. at 9; CCA Mot. to Dis. at 5,
n.1; Def. Opp. to Mt. Leave to Amend. at 30. In their motions to dismiss, Defendants acknowledge
that they continue to engage in som e of the alleged conduct, including housing detainees in the
common day room, albeit sporadically. Perry Decl. ISO Mt. to Dis. at 4 22. Further, even though
triple-celling no longer takes place at SDCF, Defe ndants have failed to assure this Court that the
practice will not resume in the future. June 21, 2007 Order at 6. Given Defendants’ position that
triple-celling is not unconstitutional (an issue that wilbe addressed on the nerits at a later tine in this
litigation), as well as the adm itted history of triple-celling, the Cour t concludes Plaintiffs have
standing to seek injunctive relief.

B. Ripeness

Defendants argue the claims of “unnamed, future detainees” are unripe. Fed. Opp. at 4. The
argument misapprehends the ripeness doctrine, which prohibits courts from deciding theoretical or
abstract disagreements. Meese, 871 F.2d at 883. The dispute at issue -- concerning conditions of
confinement and detainees’ due process rights -- is real and concrete rather than speculative and
hypothetical. As discussed, Defendants acknowledge theshave triple-celled detainees in the past and,
dispute such conduct is unconstitutional. The case is therefore ripe for review.

The inclusion of unnaned, future detainees who will be affcted in the future by the challenged
policy is a common characteristic of class actions. See, e.g. ILN.S. v. Nat’l Ctr. for Immigrant Rights
502 U.S. 183 (1991) (addressing nerits of class action representing “all those persons who have been
or may in the future be denied the right to work pursuant to 8 CFR § 103.6); Does 1-5 v. Chandler,
83 F.3d 1150 (9th Cir. 1996) (addressing merits of class consisting of “[a]ll persons who are, have
been, or will be identified as ‘disabled’ under Chapter 346 ...”); LaDuke v. Nelson, 762 F.2d 1318,
1321 (9th Cir. 1985) (affirming certification of class consisting of “[a]ll persons who have resided or
will reside in particularly described farm housing ...”). To interpret ripeness as Defendants suggest

would “preclude claims for injunctive relief on behalf of any ‘constantly changing’ class, in which
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new plaintiffs enter the cl ass by virtue of the passage of tim e.” Santillan v. Ashcroft, 2004 WL
2297990, *7 (N.D. Cal. 2004) (citing Sze v. INS, 153 F.3d 1005, 1010 (9th Cir. 1998)).

C. Certification

Defendants argue certification is unnecessary and, even if necessary, im  proper because
Plaintiffs have not satisfied the commonality, typicality or adequacy of representation requirements
of Rule 23(a).

1. Necessity

Defendants argue certification is unnecessary because the requested relief would apply to all
detainees. CCA Opp. at 9. CCA dims “[n]o useful purpose wouldbe served by permitting this case
to proceed as a class action,” because the “determnation of the constitutional question can be nade”
without the need to certify the class. /d. at 10 (citation omitted).

The Court disagrees. Defendants acknowledge tht the SDCF population fluctuates on a dailyj
basis and that Plaintiffs, named and unnamed, all risk being deported or transferred to other facilities
atany time. In particular, two of the namd plaintiffs are no longer before tle Court as they have been
deported. Given these facts, class certification is necessary because a named plaintiff’s claim could
be rendered moot (through deportation) before his claimis resolved. See Pederson v. Louisiana State
Univ., 213 F.3d 858, 867 (5th Cir. 2000) (the substantial sk of mootness creates a necessity for class
certification).

2. Rule 23(a)

(a) Numerosity

Rule 23(a)(1) requires that the class be “sonum  erous that joinder of all m embers is
impracticable.” Fed.R.Civ. P. 23(a)(1). The Courfinds this element is met: the SAC proposes a class
of over 1000 detainees, including future detainees. Joinder of all these individuals is clearly
impracticable, and Defendants do not suggest otherwise.

(b) Commonality

Rule 23(a)(2) requires that “there are questions of law or fact com mon to the class.”

Fed.R.Civ.P. 23(a)(2). “Commonality focuses on the relationship of common facts and legal issues

among class members.” Dukes, 474 F.3d at 1225. This rule has been construed permissively. “All
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questions of fact and law need not be cormon to satisfy the rule. The existence of shared legal issues
with divergent factual predicates is sufficient, as is a com mon core of salient facts coupled with
disparate legal remedies within the class.” Id. “The commonality test is qualitative rather than
quantitative — one significant issue common to the class may be sufficient to warrant certification.”
Id. “Plaintiffs may demonstrate commonality by showing that class members have shared legal issues
by divergent facts or that they share a coomon core of facts but base their chims for relief on different
legal theories.” Id.

The SAC clearly presents at least “one signifi cant issue common” to all class members. It
alleges that all detainees at SDCF suffer from a condition of overcrowding stemming from, among
other things, Defendants’ policy of triple-celling detainees. SAC, § 54. Pla intiffs contend these
practices “deprive [them] of adequate shelter, reasonable safety, and basic human needs, and place
them at unreasonable, continuing and foreseeable rik of, inter alia, increased violence, illness, nental
suffering, and deteriorating health.” Id. at§ 111. Factually, the allegations require this Court to
determine whether and to what extent practices such as triple-celling took place at SDCF. In additio
the allegations beg the question of how such practices impact the detainee population and whether
they violate the detainees’ due process rights. These factual questions are common to all detainees,
and satisfy Rule 23's commonality requirement.

The federal defendants argue the commonality element is not met because “there is no casual
link between the alleged harms and the defendants’ actions,” and the SAC “fails to show how any of
the alleged harms suffered by the named plaintiffs and the proposed class are specifically caused by
defendants’ actions.” Fed. Opp. at 7- 8. Defendants further contend an exam ination of Plaintiffs’
medical records “illustrates a myriad of injuries, ailm ents or illnesses am ong the plaintiffs” are
“unrelated to any one source of conduct.” Id. at 8-9. But the se contentions misapprehend class
certification jurisprudence.

In evaluating a motion for class certification, “[t]he court is bound to take the substantive
allegations of the complaint as true.” Blackie, 524 F.2d at 901 n. 17; see also Thomas v. Baca, 231
F.R.D. 397, 399 (C.D. Cal. 2005) (citations onitted). The question is not whether the plaintiffs have

stated a cause of action or will prevail on the merits, but rather whether the requirements of Rule 23
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are met. /d. (citations omitted). Assuming as the Court must that the allegations in the SAC are true,
it is clear Plaintiffs have alleged common questions of law and fact. Whether the harms alleged are
caused by the practices in question goes to the merits of Plaintiffs’ claims.

() Typicality

“Although the commonality and typicality requirements of Rule 23(a) tend to m erge, each
factor serves discrete purpose. Com monality examines the relationship of facts and legal issues
common to class members, while typicality focuses on the relationship of facts and issues between
the class and its representatives.” Dukes, 474 F.3d at 1231. Rule 23(a)(3) requires that “the claims
or defenses oft he representative parties are typi cal of the claim s or defenses of the class.”
Fed.R.Civ.P. 23(a)(3). Under the rule’s permissive standard, “representative claims are ‘typical’ if
they are reasonably coextensive with those of absent class members; they need not be substantially
identical.” Dukes, 474 F.3d at 1232. “Sone degree of individualityis to be expected in all cases, but
that specificity does not necessarily defeat typicality.” Id.

Plaintiffs argue “the serious harm suffered by the putative named plaintiffs as a result of the
chronic and severe overcrowding at SDCF is typical of the type of harm experienced by other class
members.” Mt. for Cert. at 6. The Court agrees. The SAC alleges all named plaintiffs have been or
are currently housed at SDCF. All have experiencedome if not all of thallegedly wrongful policies.
Plaintiff Kiniti was triple-celled when he sought court permission to amend his complaint. Owino,
who arrived at SDCF on November 8, 2005, alleges he was triple-celled for most of his detention at
SDCF. SAC, at 4 16. Delgado (who was recently transferred to another facility) alleges the same.
Id. at 9 18. Like the named plaintiffs, the SAC alleges all putative class members were subjected to
similar treatment and thus, experienced similar harm. Id. at 9 80-82.

Defendants nonetheless argue this element has not been met because “[d]espite their broad
nature, plaintiffs’ allegations fail to identify even one specific injury that is inextricably tied to the
alleged overcrowding or triple-celling at SDCF.” Fed. Opp. at 12. Defendants contend the SAC
“details isolated incidents” unrelated to the cl aims of misconduct, and “plaintiffs fail to link the
alleged injuries suffered by the named plaintiffs to any ICE policy or practice that was applied to the

proffered class as a whole.” Id. at 12-13. As already discussed, these arguments concern the merits
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of Plaintiffs’ claim: whether the alleged conduct caused the alleged injuries and, if so, whether the
conduct violates the detainees’ constitutional rights. Such issues are not appropriately addressed at
this stage of the proceeding. Moreover, the argument does not address the typicality requirement.

(d) Adequate Representation

Rule 23(a)(4) permits certification of a class action only if “the representative parties will
fairly and adequately protect the interests ofthe class.” Fed.R.Civ.P. 23(a)(4). “This factor requires:
(1) the proposed representative Plaintiffs do not haveonflicts of interest with the proposed class; and|
(2) Plaintiffs are represented by qualified and competent counsel.” Dukes, 474 F.3d at 1233.

Plaintiffs are represented by able counsel, and there is no conflict between the putative naed
Plaintiffs’ interest and that of the remaining class members. The CCA Defendants contend this
element has not been met because “[P]laintiffs have credibility problem, unique background issues
that are not representative of the typical irmigrant detainees, and likely have individual concerns that]
are not shared by the rest of the class.” CCA @p. at 14. The differences pointed out by CCA are not
relevant to determining whether the named Plaintiffs will adequately protect the interests ofthe class.
These differences or “individual concerns” do not givaise to a conflict of interest between the naned
Plaintiffs and the class.

3. Rule 23(b)

Certification is appropriate pursuant to Rule23(b)(2) where “the party opposing the class has
acted or refused to act on grounds generally applicalie to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief witlrespect to the class as a whole.” Mt. for Cert.
at 9 (citing Fed.R.Civ.P. 23(b)(2)). The elements of subdivision 23(b)(2) are met.

Plaintiffs allege Defendants engaged in conduct that is “gene rally applicable to the class.”
According to Plaintiffs, Defendants’s policy of triple-celling Plaintiffs, among other things, created
a chronic condition of overcrowding that deprived all detainees housed at SDCF personal security,
health care, and safety. SAC at 49 41, 42. Plaintffs seek injunctive and declaratory relief to enjoin
these practices. In light of these allegations and the relief sought, the requireents of 23(b)(2) clearly

are satisfied.

D. S.C. and Differences In Plaintiffs’ Immigration Status
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In their supplemental papers, Defendants argue (1) 8 U.S.C. § 1252( f) bars this case from
proceeding as an injunctive class action, and (2) di fferences in the im migration status of class
members preclude certification. Both arguments are unavailing for the reasons discussed below.

1. 8 U.S.C. § 1252(f)

Defendants contend “the plain language of § 1252(f)(1) divests this Court of subject m atter
jurisdiction over [P]laintiffs’ motion for certification” because that section limits the authority to
enjoin operation of certain detention statutes on a class wide basis to the Supreme Court. Section
1252(f)(1) provides:

Regardless of the nature of the action or claim or identity of the ... parties

bringing the action, no court (  other than the Suprem e Court) shall have

jurisdiction or authority to enjoin or restrain the operation of the provisions of

part IV of this sub-chapter [8 U.S.C. §§ 1221-1231], other than with respect to

the application of such provisions to an individual alien against whom

proceedings under such part have been initiated.

In other w ords, according to D efendants, section 1252(f)(1) permits this Court to enjoin the
“operation” of certain detention statutes on an individual basis but not on a class wide basis.

Neither the plainl anguage ofsection 1252(f)(1) nor case law supports Defendants’
construction of the statute. Rather, under section 1252(f)(1), class wide injunctions are prohibited
only if they suspend or restrain the operation of certain provisions of immigration law. See Tefel v.
Reno, 972 F.Supp. 608, 618 (S.D. Fla. 1997) vacated on other grounds, 180 F.3d 1286 (11th Cir.
1999) (finding § 1252(f)(1) did not bar injunctive relief for a class because plaintiffs sought not to
enjoin the statute but “constitutional violations” and INS “policies and practices.”Qirimaldo v. Reno,
187 F.R.D. 643, 647-48 (D.Colo. 1999) (finding § 1252(f)(1) inapplicable where plaintiff sought to
convert complaint to a class action to “enjoin alleged constitutional violations by the INS in its
administration” of § 1226, not the operation of the statite.) In a decision that has been withdrawn on
other grounds, the Ninth Circuit held section 1252(f )(1) is inapplicable where the injunctive relief
sought pertains not to “the operation of § 1231(b) butviolations of the statute and to ‘ensure that the
provision is properly implemented.”” Ali v. Ashcroft, 346 F.3d 873 886 (9th Cir. 2003) (enphasis in
original).

Here, Plaintiffs do not seek to suspend or restrain the operation of any immigration statutes.
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Nor do they challenge the Government’s interpretation of any such statute. Rather, Plaintiffs claim
the manner in which the Governnent carries out its atthority under the relevant statutes violates their
substantive due process rights. Thus, Plaintiffs do not seek to suspend the Government’s authority
to detain and rem ove aliens; they simply assert that the Governm ent is obligated to carry out its
statutory powers in a constitutional manner.

Defendants, however, contend this case “clearly falls” under the scope of section 1252(f)(1)
because class wide injunction, if granted, would “curtail[] [the Agency’s] m anagerial discretion”
relating to detention and renoval of aliens. Fed. Supp. Brief at 5. In partialar, Defendants argue the
injunction would impact the Agency’s decisions regarding where to house detainees and the manner
in which they are detained. Defendants’ inte rpretation of section 1252(f)(1) is overly broad, not
supported by case law and the text ofthe statute, and effectively would preclude a court fromissuing
injunctive relief in any m atter that tangentially related to detention of a liens. Accordingly,
Defendants’ interpretation of the statute is rej ected. This case f alls outside the jurisdictional
restrictions of section 1252(f)(1).

2. Differences In Detainees’ Immigration Status

Defendants argue the difference in immigration status of class nembers bars certification. The
proposed class — present and future detainees housedat SDCF — include two categories of detainees:
detainees who (1) already have entered the United States, and (2) are detained either before entry in
the United States or inside the United States butwithin 100 air miles of the border. The latter group
of aliens is referred to as “expedited renovals” or “excludable aliens,” as they are deened not to have
effected entry into the country evenltough they are physically detained here.See Barrera-Echavarria
v. Rison, 44 F.3d 1441, 1450 (9th Cir 1995) (‘entry fiction” provides that “[a]lthough aliens seeking
admission into the United States my physically beallowed within its borders pending a determmation
of admissibility, such aliens are legally considered to be detained at the border and hence as never
having effected entry into this country”Yinternal quotations and citations omitted), overruled on other
grounds, Xiv. LN.S., 298 F.3d 832 (9th Cir. 2002).

The named Plaintiffs are all non-excludable aliens, whereas the proposed class contains both

excludable and non-excludable aliens. Defendants argue the two groups have different substantive
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constitutional rights, and the Court will have to appldifferent legal standards in deternmining whether
the detention practices in question violate each group’s rights. CCA Supp. Brief at 3. This
difference, according to Defendants, prevents Pl aintiffs from meeting Rule 23's r equirements of
adequacy of representation, typicality, and commonality.

As an initial matter, the cases Defendants rely on to support their contention have lim ited
application — holding only that excludable aliens have le ss procedural rights than other aliens.
Defendants rely principally on Lynch v. Cannatella, 810 F.2d 1363 (5th Cir. 1987) . There, the
plaintiffs were sixteen Jam aican nationals who attem pted to enter the United States illegally by
stowing away aboard a grain barge bound for ports  on the Mississippi River. Plaintiffs were
discovered, and, subsequently, they sued federal and state officials claiming physical abuse prior to
being deported. The language in Lynch that Defendants seize upon is the following: “[e]xcludable
aliens . . . are situated differently even from illegal aliens who have landed in this country.” Id. at
1373. The court in Lynch, however, strongly suggested that the distinction between excludable and
non-excludable aliens relates only to theprocess of deportation: “The ‘entry fiction’ that excludable
aliens are to be treated as if detained at the boder despite their physical presence in the United States
determines the aliens’ rights with regard to immigration and deportation proceedings. It does not limt
the right of excludable aliens detained within United States territory to humane treatment.” Id.

Lynch makes clear that the basis of the “entry fi ction” is the “overriding conc ern that the
United States, as a sovereign, maintain its right to self-determination.” Lynch, 810 F.2d at 1373. In
other words, the conclusion that excludable alienshave less procedural rights pronotes the sovereign
interest of the United States in adm itting or rejecting outsiders as it sees fit. The interest in self-
determination, however, “plays virtually no role” in determining whether the Constitution affords
excludable aliens substantive due process rights. See Id. at 1374. The Lynch court observed it could
not “conceive of any national interests” that would justify depriving the plaintiffs of the right to be
treated humanely merely because they are excludable aliens. Id. “[W Jhatever due process rights
excludable aliens may be denied by virtue of th eir status, they are entitled under the due process
clauses of the fifth and fourteenth anendments to be free of gross physical abus at the hands of state

or federal officials.” /d.
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Similarly, in Wong v. United States, 373 F.3d 952 (2003), the Nint h Circuit concluded the
entry fiction is “best seen [] as a fairly narrow doctine that primarily determines procedures that the
executive branch must follow before turning an immigrant away.” Id. at 973. Reasoning “the entry
fiction does not preclude substantive constitutional protection,” id. at 971, the court observed the
doctrine appears “determinative of the procedural rightsof aliens with respect to their applications dr
admission,” and has not been used to “deny all constitutional rights to non-admitted aliens.” Id. at
973.

Although case law suggests the entry fiction is  determinative only of procedural rights,
Defendants are correct that no court has explicitlyheld that excludable aliens enjoy the same bundle
of substantive rights as non-excludable aliens. But this Court need not answer that question.
Defendants suggest that while both groups of aliens may be entitled to humane treatment, one may
be entitled to better treatm ent than the other. In other words, Def endants essentially contend the
Government, consistent with Fifth Amendment due process rights, conceivably may be permitted to
triple-cell one group but not the other group. Thiss because excludable aliens are only entitled to be
free from “gross physical abuse” that results in “srious physical harm,” CCA Supp. Brief at 4, while
non-excludable aliens are entitled “to the ‘minimum civilized measure of life’s necessity.”” Id. But
the cases Defendants rely on neither support the claimthat the former standard applies to excludable
aliens while the latter applies to non-excludable aliens, nor that one standard is more stringent than
the other.

Moreover, even assuming the right to humane treatment is governed by different standards,
Defendants have not explained in what way any such differences should bar class certifi ~ cation.
Defendants suggest the naned Plaintiffs, all non-exdudable aliens, may not adequately represent those
who are excludable. The Court disagrees. Differencesin the legal standards to be applied, if any, do
not suggest any conflict of interesbetween the naned Plaintiffs and unnamed class members. Rather,
if the named Plaintiffs are entitled to an injunction, the unnam ed excludable plaintiffs also will
benefit." Theoretically, under Defendants’ construct, it ionly problematic if the named Plaintiffs are

excludable aliens, and therefore they would not be ab le to adequately represent the unnamed non-

! Defendants after all have argued that ¢ ertification is unnecessary because the requested
relief, if granted, would apply to all detainees. See CCA Opp. at 9.
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excludable class members, who may be entitled to more rights or better treatment. The purported
differences between excludable and non-excludable aliens do not negate any of the requirements of
Rule 23.
IV.
CONCLUSION

For these reasons, Plaintiffs’ motion for class certification is GRANTED.

YR VA

HON. DANA M. SABRAW
United States District Judge

IT IS SO ORDERED.
DATED: August 17, 2007,

cc: all parties;
Judge Lewis
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