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Plaintiffs/intervenors John Brennan, Janmes G Ahearn, Kurt
Brunkhorst, Scott Spring, Ernest Tricom, and Dennis Mrtenson,

by way of Conplaint in Intervention, allege as follows:

JURI SDI CT1 ON




1. This is an action arising under the Constitution and | aws of
the United States. Jurisdiction is vested in this Court pursuant

to 28 U.S.C. § 1331 and 1343(3).

ALLEGATI ONS OF FACT

1. Plaintiffs/intervenors John Brennan, Janmes G Ahearn
and Kurt Brunkhorst are permanently enpl oyed as Custodi an
Engi neers, Assignnment Level 2, by defendant New York Cty Board
of Educati on.

2. Plaintiffs/intervenors Scott Spring, Ernest Tricom,
and Dennis Mrtenson are pernmanently enpl oyed as Cust odi an
Engi neers, Assignnment Level 1, by defendant New York Cty Board
of Educati on.

3. Each of plaintiffs/intervenors is a Caucasian nale.

4. The New York City school system operated by defendants
contains many positions for Custodian Engineers, with
conpensati on dependi ng upon the size of the schools to which a
particul ar Custodi an Engi neers is assigned. Assignnent to
schools is conpetitive and determ ned significantly by the
seniority dates of the applicants for the position.

5. The Conplaint filed by plaintiff United States of

Anmerica ("United States") was based on Section 707 of Title VII



42 U. S.C. 8§ 2000e-6, which authorizes the Attorney Ceneral to
bring an action whenever she believes that any person or group of
persons is engaged in a pattern or practice of discrimnatory
behavior in violation of the rights guaranteed by Title VII, 42
U S.C. 8§ 2000e-2, where "the pattern or practice is of such
nature and is intended to deny the full exercise of th[ose]
rights.”

6. The United States has not pursued any theories of
intentional discrimnation in this litigation.

7. Instead, the United States has relied on two different
di sparate inpact theories (i.e., theories that required no
showi ng of discrimnatory intent). First, it clainmed that three
different civil service exans for the positions of Custodian and
Cust odi an Engi neer (now referred to as Custodi an Engi neer Level 1
and Cust odi an Engi neer Level 2) had a disparate inpact against
bl acks and Hi spanics (the "testing clains"). Second, it clained
that the defendants' recruiting practices had a disparate inpact
agai nst bl acks, Hi spanics, wonen, and Asians (the "recruiting
claim).

8. The United States did not attenpt to show that the
exam nations challenged in the testing clains had any di sparate

i npact agai nst wonen or Asi ans.



9. The Answer filed by plaintiffs/intervenors' enployer,
def endant New York City Board of Education, anong others, denies
all allegations of wongful discrimnation.

10. This Court has made no finding that defendants have
violated Title VII.

11. On or about February 11, 1999, the United States and
defendants entered into a certain Settlenent Agreenent, which
subject to Court approval, would resolve all allegations of
wrongful discrimnation alleged in the Conplaint filed by the
United States.

12. The Settlenment Agreenent provides that defendants shal
award to a class of persons referred to as OOferees positions as
per mnent Custodi ans or Custodi an Engi neers, with retroactive
seniority dates. Only black, Hi spanic, Asian and fenal e persons
are OOferees or are eligible to be "Oferees.”

13. Many of the Oferees did not take any of the chall enged
exam nations. Oher Oferees have taken an exam but the
Settl ement Agreenent would give themretroactive seniority froma
date earlier than the date upon which they took the exam

14. None of the Oferees were the victinms of any
discrimnatory recruiting practices. Each of them applied for

and obtained a job.



15. The Settl enent Agreenent does not nerely restore the
O ferees to positions or seniority they would have held but for
al | eged di scrimnation.

16. If the Settlenent Agreenment were approved, at | east
sone of the retroactive seniority dates to be awarded to the
O ferees give the Oferees nore seniority than that enjoyed by
plaintiffs/intervenors.

17. The Settlenment Agreenent does not require defendants to
award back pay or noney danmages to any persons. The sole burden
and expense of the Settlenent Agreenent, if approved by the Court
and i nplenented by the parties, would be borne by
plaintiffs/intervenors and persons simlarly situated.

18. In addition to filing this Conplaint,
plaintiffs/intervenors Brennan, Brunkhorst, Ahearn, Tricom, and
Mortenson filed witten objections to the Settlenment Agreenent.

COUNT ONE: VI CLATI ON
EQUAL PROTECTI ON AND CIVIL R GHTS

19. Plaintiffs/intervenors repeat and reall ege each of the
all egations in paragraphs 1-19 as if fully set forth herein.

20. The retroactive grants of seniority in the Settlenent
Agreenent are based in part on an individual's race, ethnicity,

or sex, and constitute illegal race and sex discrimnation in



violation of Title VII, the Equal Protection Cl ause, and 42
U S.C 88 1981, 1983, and 1985(3).

21. Defendants have no conpelling governnent interest to
justify the use of race. Even if they had such an interest, the
proposed retroactive grant of seniority in the Settl enment
Agreenment is not narrowy tailored to neet that interest.

22. Defendants have no inportant government interest to
justify the use of sex as a classification. Even if they had
such an interest, the proposed retroactive grant of seniority is
not substantially related to the achievenent of that interest.

23. The proposed Settl enment Agreenent would constitute
illegal enploynent discrimnation against plaintiffs/intervenors
on account of their race and sex, in violation of 42 U S.C. 8§
2000e-2; woul d deprive plaintiffs/intervenors of equal protection
of the laws and enjoynent of their civil rights as citizens of
the United States, in violation of the Equal Protection C ause of
t he Fourteenth Amendnent to the Constitution of the United States
and 42 U.S.C. § 1983; would deprive plaintiffs/intervenors of
their right to contract without racial discrimnation in
violation of 42 U S.C. 88 1981 and 1983; and would constitute a
conspiracy to deprive plaintiffs/intervenors of their civil

rights under 42 U S.C. § 1985(3).



COUNT TWO. BREACH OF CONTRACT

24. Plaintiffs/intervenors repeat and reall ege each of the
all egations in paragraphs 1-24 as if fully set forth herein.

25. Custodi an Engi neers conpete for assignnents to
particul ar schools pursuant to a "rating and transfer plan" set
forth in a collective bargaining agreenent ("CBA") between the
New York City Board of Education and Local 891, Internationa
Uni on of QOperating Engineers. Those with nore seniority have a
significant advantage in this conpetition. Under the CBA,
seniority is determ ned by actual |ength of service in a given
posi tion.

26. Each of the plaintiffs/intervenors has an enpl oynent
contract with the New York City Board of Education and is a
third-party beneficiary of the CBA. The rules and provisions of
the CBA are part of the contractual relationship between
plaintiffs/intervenors and the defendants.

27. Plaintiffs/intervenors have not consented to the
proposed Settl enment Agreenent or the retroactive grants of
seniority it contains.

28. The retroactive grants of seniority have not been
proven necessary to renedy a violation of Title VII after a

trial.



29. The defendants have breached their contractual
obligations to plaintiffs/intervenors by granting seniority to
the O ferees based on their race and/or sex, and thus denying
plaintiffs/intervenors the greater relative seniority to which
they are contractually entitled by reason of their actual
service, which is longer than the actual service of the Oferees.

30. Plaintiffs/intervenors have no adequate renedy at |aw.

COUNT THREE: FAI LURE TO SUPPORT A CLAI M
FOR PATTERN OR PRACTI CE DI SCRI M NATI ON

31. Plaintiffs/intervenors repeat and reall ege each of the
all egations in paragraphs 1-31 as if fully set forth herein.

32. Under Section 707 of Title VII, 42 U . S.C. 8 2000e- 6,
the United States can bring a Title VIl lawsuit only on the basis
of a "pattern or practice" of discrimnatory behavior that
violates Title VII rights, and only where "the pattern or
practice is of such nature and is intended to deny the ful
exercise of th[ose] rights."

33. The United States has failed to pursue any theories of
intentional discrimnation in this litigation.

34. Thus, the United States has failed to submt any
evidence in support of a pattern or practice of Title VII

violations that would permt it to obtain relief under Section



707.
35. Accordingly, there is no legal basis for this Court to

enter the proposed Settl enent Agreenent as a consent decree.

VWHEREFORE plaintiffs/intervenors demand judgnent rejecting
the "Settlenment Agreenent"; enjoining plaintiff and defendants
from provi ding race-based or sex-based retroactive grants of
seniority or any other inpermssibly discrimnatory renedy; and
awarding plaintiffs/intervenors their attorneys' fees, pursuant

to 42 U.S.C. §§ 1988 and 2000e-5(k).

McCARTER & HI GE NS

39 Avenue of the Comon, Suite 200
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Co-counsel for Plaintiffs/Intervenors

By:
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A Menber of the Firm
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