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, STATE OF SOUTH CAROLINA., PLAINTIFF 

11. 

NIClJOLAS DEB. KATzEN:aAC:a:, ATTORNEY 'GENEltAL ,OF 

, , TlI~ UNITED STATES, DEFENDA.NT' 

BRIEF FOR THE DEFEND4BT 
'" , 

JURISDICTION 

This is an action between a State and a citizen of 
another State.! The original jurisdiction of this 
Court is invoked under Article III, Section 2,' oiauses 
1 and 2 of the Constitution and 28 U.S.C. 125i(b) 
(3). ' "~ ,~ 

QUESTION PRESENTED 

Whether the Voting Rights Act of 1965 is a con­
stitutional exercise of congressional power under the 
Fifteenth Amendment.1 

: ' 



, . 

2' 

which' are Bet forth:in th.e Appendix at p. 88; ,,',The 
federal Btat~te involved is the Voting Rights Act of 
1965 which is· Bet forth in the Appendix at pp. 89-.106 
The South Carolina 'laws involved are Article n. 
Sections 3-6,. '>f the S~uth Carolina Constitution and 
23 S.O. Oode 62, which are set forth in the Appendix 
at pp.106-109 •. 

j ,',... 

A. PLEADINGS AND PROCEDURE 

So'u.th .... C'arolina ~ommenced this original acti~n 
against the Attorney General of the United States by 
filing the necessary' motion (together with its proposed 
complaint and. a supporting brief) on September 29, 
1965. In a responsive memorandwn we stated our 
belief that under Article III, Section 2, Clauses 1 nnd 
2 . of the Constitution, the Court had jurisdiction to , , 

entertain the action and might appropriately exercuiC 

that jurisdiction in this case.' By order dated No-

t • • 

I 

3 

tember 5, 1965, the Court granted 'plaintiff'a motion 
for leave to file the complaint and directed the answer 
filed and the merits briefed on an expedited schedule. 
382 U.S. 898. The defendant answered the complaint 
on November 19, 1965. 
, In its complaint South Carolina challenges the con­
stitutionality of the Voting Rights Act of 1965, P.L. 
89-110,79 Stat. 437, and seeks a decree enjoining the 
enforcement of the principal provisions of, the Act 
with respect to plaintiff, its political subdivisions, offi­
cials and inhabitants (Complaint, p. 16)" The Attor­
Dey General's answer admits the material factual 
allegations of the complaint but denies the legal.con­
elusion that the statute overreaches the 'constitutional 
power of Congress. 

B. THE STRUCTURE AND APPLICATION OF THE ACT 

The Act's declared purpose is, primarily, "[t]o en­
force the fifteenth amendment to the' Oonstitution 
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'I i'::;~i "; l\j! ; 

I,~!, ~ . ~~ 
"1" :l~.~ .,' 
i\:·· -til if 

:!II:il· .. ·~~t 'I:~ . ,t"! ./ 
;11'1" r.)~ 1:\ 
"I:'I~~ r' 
'.:): !11~ \: 
II' .'!lI I i.i;l. Ijl' ,,. 

~'il'l tit : 
I", f:'I~ I ill: !';f 

:iij,l:l I~~: ; 
it;,j 1 '!, \ 
'/"1 .11' tiji, \,.), , 

<,i!1 'lyj I 
II:: I V . 
;' H, II'l . 
; ,~~! r !l;. 
(1,', ;.ii/ IT. 

~.h r:~ I !. 
~ : I if: fl" 

ii.i! !";J . 
I. "'f' .. lit i'\ II' 1"".11 ,:11: '.' 

, :\' ill. ~~ I !~ , 
:.,. i "l'~ " , ,II , ' '; ~ ,',!:, ; I. t, L 

!'1~ll i i II;' 
,"" 1·11" \ 

il:J: ,'.If· 11,. : 

:1:"1 ,.I~ .Iij 
,"I;': 1~' ".' fil'!:; . ~ ,; :\, 

• ID. the ~emorandum for the defendant submitted !n ~t,obc!r tSeveral of the Act's operative provisions-inapplica.ble to '\.:,iJ!,: \~~:': '\' 
1965, it was suggested (at p. 2) that the constitutlOlla L~lte I South Carolina, for the present at least-have not been chal- :\1: .1'\:: 
might be prematurely presented by this action because, un',,,r Ienged by the complaint.· Those are; Section 3 (authorizing, as ii'\,,!iL .:J '1"'" 
Section 4(a) of the Act, South Carolina has an aJt,crllllll\'. part of the equitable relief which may be afforded in actions. illi., , ' .• ~. ' 
remedy·by seeking exemption from the substantive requln'~ll"~I. instituted by the Attorney General to enforce the guarantees 'itli'i' '1'.111; ~. 
of the A~t. .in the United States District Court for the Dllltr,"'" of the Fifteenth Amendment, the appointment of examiners, ,:.;.,~. ·1W'!!.· 
of Columbia. In view of the Court's Id~itsihon t.o grIlJltp~:i t the suspension of State literacy tests and similar prerequisites !lil::III,:,',i;Jli! :;!' 
ti1f'a motion for leave to file the comp am erem, \ve. 10 voting, and judicial review of certain State voting prOC&- ,:!", .\~.: ' 
to the merits in this brief. We recognize in this connedlloa \lures); Section 4(e) (securing voting rights of persons edu- '!Ir!l!l:.~~;: . 
th~t plaintiff's challenge embraces the automatic cbllrader 01 cated in . American-flag schools in which the predominant ,II,::; )i': .' the suspension of portions of its voting regulations etT('('h~1 by dl88room language was other than English); and SeCtion 10 iill I:,:;' ': 
the Act and the .procedure and criteria. provided for tcr/lulI~' (authorizing the Attorney General to institute action~ to enjoin i!:: :f : 
ing that 8u'spension by an action indthde Districldo! ~!II;:I:; ILe enforcement of poll taxes as a precondition to voting). In !! t.} ~''it \'. 
MoreOver, it' may be that the suspen e tests an e .' addition, we believe that it would be premature for the Court 1'/.' ;iJ, I 
in fact been·used jn.South Carolina for the purpose of dt'II,lh, toeonsider the constitutionality.~f the criminal sanctions p~ ,;:;,,!::. }J::! I'. 

th" right'tC) "vote ~n account of race du~ing th,o past .live !:rw tided in Sections 11 and 12 (a)~ (b) and (c)" none of which ,; I.:' .::;;: !' 
in which case the statutory remedy, for tho tlmo bemg, ... been invoked.,· . . ', i.~i~·; /i~ii !i 
be ineilective with respect to South Carolina.. • ..' : .. .. ' .. " ... ' " .... '~~"li.~'~tW"'l;>..",~~,~,,, ..... ,, ......... K;~ .. i .. \)~I' . 
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':of the United"States'··'~ .~" ; Its principal'thrust is 
: abDed at Iit~r~cy tests and, similar "tests and devi~" 
use<:l,to, deny, op. ,':Lccount of race, or color, ~e right 

"of citizens, to vote in, federal, State 'and locaf elections. 
'~he phraSe, "test ,or device" is defined to' mean-

* * • any requirement that a person 88 a 
, prerequisite for voting or registration for vot­

, ing (1) demonstrate the ability to read, write, 
understand, 'or interpret any matter, (2) 

'demonstrate any educational achievement or 
his knowledge of any particular subject, (3) 
possess good moral character, or (4) prove his 
qualifications by the voucher of registered vot-

,ers or members of any other class [Section" 
(c)]. ' 

The Act has four key features: (1) a triggering 
mechanism which determines the applicability of the 
substantive provisions; (2) a temporary suspcnsion or 
tests or devices (as defined); (3) a program for the 
use . .of federal examiners to qualify applicants for 
voter registration; and (4) a procedure for the rl'­
view of substantive qualifications and practiccs and 

'procedures relating to voting adopted after N ovcmbtr 
,1,1964~ , 

1. ~ TRIGGERING lUCllANI8X 

.' ' The, substantive proVisions' of the Act take !Jfft'C.1t 

In. the first 'ins~ce, QDIy following two factual deter· 
minations. Section 4 (Ib) , p:rovides for initial applita­

J 'bility---
'" ,~* ... ' ill. any' State .or in any political 1Ub-

",. ;',' division· of a State -[separately COJl8idtt~J 
, , which," (1) the Attorney General dctcnni ..... 

maintained on November 1, 1964, any tt"St or 

", . 
',' 

I .," ... ~'11 :1:1 ~tl~ '! II,:, , 

I 
I 
• I 
• 

I 

,.5 

I',i ;. ']" ,device, and with respect to .Which (2) the Di­
I"h! I '. , rector, .of the, Census determines that lel:!s than 
iI'''';. ,50 per centwn 9f the pers?ns of v:oting age re­
, ", siding therein were registered on November 1, 
I '.~: 1964, 'or that less than 50 per centum of 'such 

persons voted in the presidential election' of 
, 'November 1964. 

These determinations become effective upon publica­
tion in 'the Federal Register and' are not reviewable 
in any court. Both determinationS were made with 
,respect to South Carolina on August 6, 1965 (30 Fed. 
Reg. 9897).6 

Upon pUblication of these determinations, the Act 
becomes fully operative in the territory of the affected 
State or subdivision, unless, pursuant to Section 4(a), 

* * * the United States District Court for the 
District of Columbia in an ,action for a declara­
tory judgment brought by such State or subdi­
vision against the Uriited States has determined 
that no * ** test or device [as previously de-

(I: ' 
i,:;~':{;:I\l ' 
II':' 'J 'I' !, 

I,I '[I 

I
!{,!' '1~ 
II: Iii 

Iii rl~ 
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1
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!'':I' /'it, 
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• On the same day, the same determinations were made with "i I ! i :" 

~pect to six other States (Alabama, Alaska, Georgia, Louisi- :;;;i\: I; :,: 
ana, Mississippi and Virginia), 26 counties in North Carolina 1\' i' I:i .' 
and one county in Arizona. 30 Fed. Reg. 9897. The Director I,t';,~ :1 
of the Census incorporated in the notice of his determination 1::/::',li

l
',:: 1"1 )' 

tlle statement that "Current studies of other political subdivi- :JlIJ : n; 
lions will be completed. ~s' soon as the relevant data are ob- 1[:1

1 
,I ")~:!' 

lained • • .", (ibid.). On November 18, 1965, the Director of !::I'I:',' ;( ,i', 

tlIe Census announced his determination that less'than 50 per- '11,11' I :, " 
;1 1; "~lll 

eent of the persons of voting age residing in each of two coun- '!iF ',ii' 
ties in ArizonA .. one countv in Hawaii, and one countv in Idaho illi'l :,:: I 
bad voted in the preside~tial election of N ovembe: 1964. 30 Il' '! .:: \ 

'

red. Reg. 14505~It had previously been determinoo by the I'll',::! [:li,:', 
ttomey General that tests or devices were maintained on ,'I' : oi 

liovember 1, '1964, bv 'the three States embracing those four 1:,:11::, '!ii:,: 
.I '11 ,Ii ' ~.-;." I 

'CIOlU)ties. 30 Fed. Reg. 989~. '''' :';1 . 
'181-1181-68-2 .. , "'Ii!' it, 

, ' , ' '. ,!~I(!Jf:i: i 
;.,".w ,w~~)"~~41W~, .. _~~.~}ii'\S"h· ... ,,\~:,;rilf,d . .;.o~'·"ii'1":1iV;i ," f'i$lui' W M ··· .... 'l.· •• ' ,ii1I~~ ;;,.·kr· .. '·"·:a'lii " ........ " ·.fiN ik'N '~i·I~$iI';t..,i:~~ .... l~'I;.~;:,;:~.~ ........ ,~I; .. ti.:I...J~:.uu~)~·., (w·",t.»i' .HNl¥~~ .. ~Vj!~:'O'"~;,,.,~J..+ Mi:.t<,"'''y\.;:t>'·l,~,i...t Ula', 
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, :;)~"~';'-":fined]has been used dur:mg the five years pre. 
, . ceding the filing· of the action for the purpose 

. or with the effect ·of . denying or abridging the 
right to vote on account of race or color * * *. 
'. . ": . 

Such actions f~r exemption are to be heard by a three. 
judge court under 28 U.S.C .. 2284, with appeal l~g' 
directly to th~s Court~ Section 4 (a) . directs . the 
Attorney General to "consent to the entry of such 
[ declaratory] judgment" if he determines that he has 
"no reason to believe" that any such test or device 
has been so used during the preceding .five years, and 
Section 4(d) pro'ides that 

* * * no State or political subdivision shall be 
determined to have engaged in the use of tests 
or devices for the purpose ·or with the effect 
of . denying or abridging the right to vote on 
account of race or color if (1) incidents of 
such use have bee~ few in number and have 

. been promptly and effectively corrected by 
State or local action, (2) the continuing effect 
of such incidents has been eliminated, and (3) 
there is no reasonable probability of their rc-

. currence in the future. 

On the other hand, a proviso to Section 4(a) prohibits 
the entry of a declaratory judgment terminating .lp­
plicability 

* * •. with respect to any plaintiff for a period 
Qf five years after the entry of a final judgment 

, . of any court of the United States, other than 
. ... the denial of a: declaratory judgment under 

. , this section; whether entered prior to or after 
the enactment of this Act, determining that 
denials or abridgments of tbe right to vote on 
account of race or color through the use of 

I 

I , 
t 

I 
I 

I 

-!I'lq . such tests. or' devices hav~ ~curred anywhere 
'1-;'. (; . in the terrItory of such plamtdf. ' 

'lI~t the present tiIDe neither South Carolina nor any 
oih~r affected State or· subdivision has initiated pro­
ceedings for declaratory relief under Section 4(a). 
No judgments are outstanding which would, ~der the 
proviso to Section 4(a), preclude South Carolma from 
seeking such relief at this time. e . 

2. SUSPENSION 'OF TEBT8 AND DEVICES. 

'. As an immediate and automatic consequence of the 
publication of th~ two administrative determinati.ons 
previously discussed, enforcement .of tests or ~~~ces 
is· suspended in the affected State or subdIVISIOn. 
Section 4 (a) . provides: 

To assure that the right of citizens of the 
United States to vote is not denied or abridged 
on account of race or color, no citizen shall be 
denied the right to vote in· any Federal, State, 
or local election because of his failure to com­
ply with any test or device .in ~ny State with , . 
respect to which the determma?ons have .b~en .. 
made under subsection (b) or ill any polItical ", . 
subdivision with respect to which such deter­
mination~ have been made as .. a separate 
unit * * *. 

• Such temporarily preclu~ive judgments have been entered 
with. respect to Alabama (see, e.g., United State8 v. Logue, 
O.A. 3081-63, S.D. Ala. (June 9, 1965»; Georgia (see, e.g., 
United State8 v. Raine8, 189 F. Supp. 121 (M.D. Ga.) (Sep~ 
tember ,13, 1960»; Louisiana (see, e.g., . United Sta:tea v • 
(Jlement, 231·F. Supp. 913 (W.D . .La.). (July 14, 1964») i and 
Mississippi (Bee; e.g., United Statea v. (J()(D, D-C-53-61, N.D. 
Miss. (June 24, 1964 and August 13,·1965». 
V 

" . . 
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~be· sUBp~nsion· continues in effect until the tenninat­
ing declaratory judgment:'described above is obtained. 
Accofdingly, South Carolina is not at present free to 
enforce its. requirement that to qualify for registra.­
tion a person must, inter alia, be able to-

* * * read and write any section of said [State] 
,,' (Jonstitution submitted to .said elector by the 

registration 'Officer ·or can show that he owns, 
and has paid all taxes collectible during the 
previous year on, property in this State as­
sessed at three hundred dollars or more * * • 
[23 S.O. Oode 62(4) (Supp.1964) ].7 

All other voting qualifications maintained by South 
Carolln8. on N ovenrbe;r l, 1964, are unaffected. Thus, 
so far as ~e Voting Rights Act is concerned, South 
Carolina remains free to refuse the franchise to those 
who do not satisfy: existing citizenship, age and resi­
dence requir.ements, or who have been declared mental 
incompetents, . have been convicted of specified crimes, 
are confined in prison, or are paupers supported at Imb­
lic expense.' 23 S.C. uode 62 (1964 Supp.); S.C. 
Const., Art. 2, Sees. 3~ 4, 6 (1964 Supp.). 

3. lU!lVIJ!lW OF :JriEW VOTING 8TAND,AlWS AND PROOBDUIlI8 

During the period of time that the suspension or 
tests ~nd devices is in effect in a State or subdh-j· 
sion, . Section. 5 precludes the State or subdivision 
from administering "any voting qualitlcation or })I'\.'­

requisite to 'voting, or standard, practice, or proceduI'C 

, The Attorney General has interpreted the property t~st 000· 

tained in 23 S.C. Code 62(4) to be inseparable from tJae Jilt· ... ,·, 
test (30 Fed. ·Reg. 1404D-l~). Compare Guinn v. UII~J 
State8, 238 V .. S. 347. 

.. "'" "~', 

1 

• , 
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with respect to voting different· from -that in force 
or.effect on November 1, 1964,'" without ,first·obtain­
ing either the acquiescence' 'Of the ··Attorney. General 
or 'a. declaratory judgment from a three-judge district 
eourt in the District of Columbia that "such quali. 
fication, prerequisite, standard, p~actice, or' procedure 
does J10t have the purpose and will not have the effect 
of denying or abridging the right to' vote on account 
of race or color." 

4. FEDERAL EXAMINERS 

:\I'j'!I~I·'!·r'! 
;'1::;:'/1 \: .. : 

;1: ~". I;, 
:;1; ~I~ Ii) 
:I'il, I k ... 
r;q. fn I 
\::1: Il~ I' 

t:I\1 'IJl~ L 
.. t'\ 

1:;\ \1~ 
.Ii" 1\ ~ 
; 1::[' ~ i if I:: '!Ii 

:11 Iii 
'I'! !J ; .. !, f l!:, : 
1;.!'1 ('M; I I," . j, ' 
~ 'II; I I) I:: ! 

'1':'1 ':'1 .1 I'll 

.The Attorney General is authorized by Section 6 !'I:: :,H,,' 
to request the Civil Service Commission to appointi,;' I';~ ',' 
examiuers to serve in' any political subdivision in ·V l.~ ~ i 

which tests and devices are suspended when- ,i'! L1I' : 

* * * (1) he has received complaints in writ· '~~Ii:; tH f" :!i f::~~~:r:~ :~l~gm~regr~~!e~~e 0yf ~~:~ P;!~~\IIIII; : ·:H i~: 
denied the right to vote under color of law on tl\lp, 
:~:~U::mOpfla:~:: b:o~:ri~~~0:,a!rh(e2 b)e~e:e: :1'11:; \.\':\ : 

!""'" t ' 
in his judgment (considering, among other fac- N1ir 1.1 : \'\ 
tors, whether 'tlle ratio of nonwhite persons to ,::;: ';~ : 
white persons; registered to vote within such !(:i!ri ~l'.l ' 
subdivision. appears to him to be. reasonably ~~:II: '}l . '. 
. attributable to· violations of the fifteenth "1'\ " k 
amendment or whether substantial evidence ex~ 'I'll:; A, f 

,j., ... ists that bona fide efforts are being made with- I~:!I\\ ~'l '1 !~ 
, ' in such subdivision to comply with the fifteenth' f,:il': H', : 

amendment), the appointment of examiners is !JI1
1

:' "! '; :. 
,." 'i ; , otherwise necessary to enfo:fce the guarantees I";.: /1; , 

of the fifteenth amendment * * *. . ,Jil: ,;,'1 

'( ·:1 , I Ir 
II i i t. I 

The function ~f the examiners is to examine appli.'~ !'i:!' ': t} ,." 
eants for voting and place on a list of eligible voters ,: ' :(!: i ~ .' 

• , . . .,} .. k_'.~',.fN.~'':':'< . '11~","~J"~,,,",,"",~''''I,,",,",,~.>,;.,.;.t~,,~''''~'''~'~Rr.~:~ ~h • ./~olo_·.'y"""~ol.·'V JI· ..... o;\..,~';. .. ,~··~· I"'·~IJ., '14 <I 

~ ,~.:.~",t:l ....... \,t\ '" ~I."',A<I'I' ,.,..t~""'''),..'''''~~'~~P'''I..w'''~~~'IJ;.W"?, 
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the names· of those found to ,have the qualificationa 
prescribed by, State 'law which are not suspended ,by 
the Voting Rights Act' or inconsistent with the Con­
stitution and laws of the United States. These·lists 
are·' to be' transmitted to app·ropriate . State officials 
who are required to transfer the listed names to the 
official voting roll (Section 7). Pursuant to Section 
6, the Attorney General certified on October 29, 1965, 
that the appointment of examiners was ,necessary to 
enforce the guarantees of the Fifteenth Amendment 
in Clarendon County and Dorchester County, South 
Carolina.. 30 Fed., Reg. 13850. Examiners appointed 
by'the Civil Service" Commission have been serving 
in those two. counties since November 8, 1965.' 

Persons whose names have been listed and trans­
mitted by an examiDer are entitled to vote in the ele<J­
tion district of· their reSIdence unless (1) the election 
occurs less than 45 days after the transmittal (Section 
7 (b» or (2) they are subsequently determined to be 
ineligible under valid ,State law (Section7(d». 
Each examiner's list of eligible voters must be mude 
available for public inspection. ,Under Section 9 any 
listing may be challenged before a hearing officer up­
pointed by the Civil Service Commission, and the 
decision of the hearing omcer may be reviewed for 

• The regulations established· for· examiners in South Caro­
lina'·by the Civil Service Commission appear at 30 Fed. Reg. 
9859-9861, 14045-14046. As of this writing, certificatioll.ll 01 
necessity have alSo' been' issued by the Attorney General wiLh 
J'eSP6CCi ,to 10 counties ,in Alabama, 80 Fed. Reg. 0970, 91171, 

.10863, .12654;, 13849; fiveeounties ,in Louisiar:., 30 Fed. ~. 
9911. 10863,13849 and 19 counties in Mississippi, 30 Fed ~ 
9911,10863,12B63tI3~9tl3860,16837. 

·t" 

i 
( 

.~iftII!""--...~.~;'~!'8.~,.,,:-;. -" ___ 4: --"I'I.'lr:':.~1 '~' 
",II ! 

,11 J'li, II' 
:jl. ! 
Il,'·:' , . 

.m.ear error i.n the United States COUl.;t of appeals for [W,' ;l~' \. 
I~I' 'r,l~ I the: circuit in which the person challenged resides:' : I! ~~ 'i 

'I I,In any'political subdivision i.t:t which an examiner. is i I: '1\( , 

serving under Section 6 of the Act, the Civil Service :. i ~,l ': 
Commission is also authorized to assign, at. the request ·'I~ , 

of the Attorney General, "observers". whose f~ction I,! 'l\~ !' 

it is ' ': Ik ' 
,i,,1\': *, * tI: (1) to enter and attend at any place·for ,j, lljJ: i 
1.0) " ' holding, an election in such subdivision. for the J I\~ , 
I>t: . purpose of observing whether persons who are!l, \;j; I 

t 'tl d t te b . Ott d t t d i'I!1 1.·1; I : . , . en leo vo are emg permI e 0 vo e, an (;I~ ,;, 

I \' (2) to enter and attend at any place for tabu-I,'! ;;ii, ' 
lating the votes cast at any election held in such ~:i i'i~, I 
subdivision for the purpose of observing "': P I 
whether votes cast by persons entitled to vote are 'Ii: ~;i~ ; 
being properly tabulated. * * * [Section 8]. f r'~ , 

Moreover, if, within forty-eight hours· after an elec- 1111[:: i:l~ : 
tion, a claim is made by persons eligible to vote who, il1'1·l

t
Y'j 

. are registered or listed that they 4ave not been per- :~I;:ifl:t '.1: 

mitted to vote, the examiner is to notify the Attor- II::':!' 'li~ d: 
ney General if he believes the allegations to ,be well !II!I:; .,:.: ;I'~ 
founded (Section 12(e». Upon receiving such noti- "!III~.' hi·' I.:. I, I, ", ., 

fication, the Attorney General is authorized to apply 1:(; 'J : \ ' 
in the district court for an order· providing for the :!(,: :;: I, " 

marking, casting, and counting of the ballots of such ::1;',', Y' \' 
persons and the inclusion· of their votes in the total ,:\ i' j!~ l' 
vote before the results of such e~ection shall be deemed ill :1:; i 
final (Section 12(e)). ,The 'procedures set forth in ;i\1 ,'lll!, i· 
~ections 8 ,and, 12(e) ,ha-v:e not as ·yet been ~mployed. :,!:: ';~" I, 
,'For a review of the operation '~f. the· ~ha.ll~ge pr~dure !;,i'i,;:l' ~, 

IDder Section 9, see United States,Commission on Civil Rights, 1 I' ,,:Ii· 

[~ottng'BighU Aoe: T~ ~~~~ M~!M~~~V~,'~~~6h, pp. il;!::'" :~;\l'. ': 
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f '. in' lit' 1 bdi" '·IJ.i·'t' •. ' :". C., THJJ1, BOUTH,CAROLIN, A. ELEC, ,TION ,LAW :lr:'I:~,\ The use' 0 . exammers'any po ICa. 8U :Vlfuon u 'I, 

ceases whenever the suspension of tests and devices is ~J The South Carolina law directly affected by the [ l~: 

~:;j:::!~v::;!r:r!~d::~al un!:.!::: ~o~:~g: o:-"~:~::5W~i!":':=;:V:~::~~ ~. r~ 
termination. The use of examiners may also be termi- cant for voting· registration to show that he-- ,I!!, i,1~, 
nated,pursuant to Section 13, Can both read and write any section of [the I: :jt 

* * * whenever the District Court for the Dis- , '. I State] Constitution submitted to said elector by ';, I: it 
trict of Columbia determines in an action for I i the registration officer or can show that he owns, :./ I jj 
declaratory judgment brought by any political : 1 and has paid all taxes collectible during the ;!: ! ,;~: 
subdivision with respect to which the Director , I' t previous year on, property in this State assessed " Ill' 
of the Census has determined that more than at three hundred dollars or more * * *. Ili,!1, t, :,:.,;.', 

50 per centum of the nonwhite perSODfI of * * * * * 
voting age ~'Csiding therein are registered to This provision is drawn directly from Article 2, §4, of ~;: r'!1 
vote, (1) that all persons listed by an examiner the South Carolina ConstitutiQn which, in pertinent ,;. t, ;,i 
for such subdivision have been placed on the :'}I 

part, provides: ' i 
appropriate voting registration roll, and (2) • ,,1'1' :1,.,::,1.1',,: 

that there is no longer reasonable cause to be- I (d) Qualification lor registration after Janu- I" ! :,~, 
I· th t "II b dep' ed f or deDit-ad ary, 1898.-Any "person who shall apply for leve a ,persons WI e nv 0 :\ ,I. ~"~ 

, the right to vote on account of race or color ill registration after January 1st, 1898, if other- . I ,l:: 
such subdivision * * *. I wise qualified, shall be registered:, Provided, ii' I I, .I~, 

A subdivision seeking such a declaratory judgment ,That he can both read and write any Section of I\:i l.( 
. ,this Constitution submitted to him by the regis- I I . 

may petition the Attorney General to request tho , I' tration officer, or can show that he owns, and I :"~' 
Director of the Census to determine whether 50 per .1 has paid all taXes collectible during the previous 11(\ 1/3 : 
cent of the nonwhite persons of voting age are regis- year on, property in this State assessed at three I',: ." , 

tered to vote in the subdivision. If the district court hundred dollar~ ($300) or more. !iil!,. ::',\': 

~~bl~ re!:': =:~ th~ l)=::~ ~: ~:~t:::o':";:. ::"::~o:!:~~~n ~=. Sinc. the ~I.; t!! 
Census to make the necessary determination, the COIl JOt i,'I:, ,i:

I
' '::., ' . lIThe principal amendments to the suffrage provisions of the 

'is authorized to 'require the Director to make it (Sec- Omatitution of 1895 h&ve been as folloWs: .,' , lr ::';'~' 
tion 13). In none of the subdivisions to which exam- 1. An amendment ratified in 1931 eliminating, as & requir.&-j,: ~'!,;:':' 
ine~ have' been assigned ,has such a~ignment been ~tm~ for voting, proof .of pa.yment of taxes other than the :1,:; ~,';,:'.,,:I',,~." 

l 
poll tax. S.C. Stat. 1929, p. 693. . 

terminated attbis time., B. An - ntified in ID4ll in""'P"lJllO to the dociaion i · ,<; 

t~ ;f'11 
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{ The Constitution of' 1895,: however,: rep:re~nt.ed,~ 

sharp break with the past-.-in. its terms if not .in its 
consequences. -' From 1810. until the end 9f the Civil 
War, South Carolina had .enjoyed white manhOQ<\ 
suffrage without significant property. qualifications 
and no literacy ·quali1ications.ll The Constitution pre-. 

in Smitk v. AlhoriilM, 321 U;S. 649, eliminating the section 
requiring the Genel'f'l Assembly .to ·regula.te party primUJ 
elections. S.C. Stat. 1945, p. 10. In Ehnore .v. Riee, 72 .F. 
Supp. 516 (E.D. S.C.) ~ affinned M Mm. Rice v. Elmore, 165 
F. 2d 387 (C.A. 4), certiorariderued,' 333 U.S; 875, it wu 
found that the 'amendment was adopted "with the avowed 
purpose of preven~g voting by . Negroes in the Democratic 
primaries of the sta.te" 165 F. 2d a.t 388. In recommendin, 
the amendment to the State legislature, Governor (later Sena­
tor). Olin Johnston stated:· . 

. After these statutes.arerepealed, in my opinion,we will 
. '. ha.ve done. ev~ry,thing wit4in out power to guarantee white 

supremacy in our prima.rieS of our State insofar as It-gis· 
lation is conCerned. Should this prove inadequate, WI 

South Carolinians will use .t~e necessary methods to retain 
white supremacy in our primaries • • •. 

White Supremacy will be maintained in our primari ... 
Let the chips fall where they may. [Quoted in EUnoN ... 
Rice, 72 F. Supp. at 520.]. 

Following repeal of a.ll statutory and constjf'ltional provisiOIlII 
for the regulation of prima.ries, the State Democratic Part,. 
reaffirmed its regula.tion limiting participation in prirnarifll 10 

white Democrats. When' that limitation was invalidatNl h1 
the Elmwre decision, the 'party for the first time adoptt'(1 a 
literacy qua.lification. See Key, Soutlu!!m Politic, in Stat~ oM 
NatWn (1949) 627~29. 
. ·3. An amendment· ratified in· 1949 elimina.ting the I't"qui~ 
moot for payment of the poll tax. S.C. Stat. 1949, p. 713. 

4. An amendment ratified in 1962 lowering the State, county. 
a.nd polling proc ;net residence' requirements. S.C. Stat. IPttl. 
p. 2314.' . . 

11 See ~orpe, 'Amerlctm Ohart61'8, OOMtitt.ttiom, and O~ 
Lfl408 (1909) 3267. As a.n alterna.tive to the property or ~&S. 
pa.ying quali.6.ea.tions which had been specified by the comU&U' 

l , 

I 
t • 

I , 
I 
I 
I , 

I 
I 

jIaied by the' first post-Civil War' convention, which ~t 111 ! 
was called. on September 13, 18.65, preserved the prior 1 ... 111'.: ... fl'i~,:. I. 

practice and "shunned all suggestions that suffrage be !r.: 

given·the Negro in any form." 11 ....... 1'1/1 ~I'~' : 

. "A second post-war convention was called in 1868 to :1,. J 
comply with congressionallegislation.lI Article VIII :i :);1 . 
9f the Constitution of 1868 .established virtually uni- :i· !l' 
versal manhood suffrage. Thorpe, Ope cit. supra, il i if, 
3297-3298. A 'proposal to impose a literacy test, to :i': I::! 

become effective in 1875, was .·voted·. down 197-2.:: l;i1 

Proceedings of the Convention of 1868 at 826, 827- ';!:. 
834 .. The vote was :given· to every male citizen of the ' ::: 
United States at. least twenty-one years of age, "with- i') rJ ' 
out distinctions of race, color, or former condition," 11,,:.,: i.,it,' 

who had resided in the State "at the time of the adop- " 
lion of this constitution, or who' shall. thereafter re- JI: i';~' 
aide in this State one 'year, and in the county in which II.: j :,!~, I 

he offers to vote, sixty days next preceding .any . eloo- \!II: ~ 1
1

,,\\, J 
lion of 1790 (id. at 3258-3259), the Constitution of 18io al- II:: 1!': 
lowed a. free white man to vote if .he had resided in the State !I:: {! 
for two years and in the election district for six months. :11: III \. 
Paupers and non-commissioned officers and soldiers in the !:i! "j~. I 

United States Army were excluded. '. 1(' \'~; \ 
• II Simkins and Woody, 80'1J..th OarolifuJ, During Reoomt'1"Uo- :Iii:! ,il·· 

'ion (1932) 41. See Thorpe, Ope cit. supra a.t 3276. [:1, \.11 I 
USee 14 Stat. 428-429 and 15 Stat. 2-4, 14-16, where Con- il::1' .. ::~ I'; 

II'e6S prescribed, asa condition f.or representation in that body, I" i !'h . 
that a. constitutional convention must be held .ineach of the i:: ~,;\!~ '. 

llnrecon~t.ructed States, consisting of delegates "elected by ·the Il i ',:;1/ ' 

~~e CItIzens ••• of whatever race, col(,)r, or previous con- :i.,:(~ 
ditlOn", exclusive of those disfranchised by the Fourteenth ;i'i ,;r . 
Amendment, and that the Constitution framed by those bodies i

l
!'; :'::1: 1\ 

IIlIlSt grlUlt suffrage to "the male citizens • • .: 'of wha.tever rarA), : ;: 0::;(1' : 

eolor, or previous con4ition," a.nd be ratifi~ by the same elec- 'i.' :il \ 
&cJrrJe approved by. Congress ... Ratifica.tion of the Fourteenth I, • .';;( ,; 
AJn dm" ',., t:, 
. en ent w~aIso required •. " . '., . .' .... '.. . ir iil ! I 

• . .. 1" ,., •. './ 'c .•. , ....... ~".",,,., "''''''~'';''~ .. , ....... , .... , ... ,.; ...... ;.;...i.\ ... ....;i. ..... .;.,,~" ..... ~; .,,,,, ........ ...;; 1 ... ...;.; ............ "" .. ~.iM ......... '""';-iiii~,;..; .• ,;;;;..''"''.'''; .. ''' .... " ",·C""j. ,.,:, ..... ;.., .... ,-, ... , •• ".,,, ... , ...... m··, ....... ' .",,' <0,'" 
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tion * * *.", Persons disqualified by the F.o~en'YJ 
. Amendment from office-holding were to remain ~ 
franchised until. such disqualification should be ~ 
moved by Con~ess.· . Persons kept in an almhouse or 
asylum, those of unsound mind, and those confined U. 
public. prison were also disqualified. The State legis­
lature was ·forbidden to disfranchise anyone except 
those convicted of ,treason, m~der, robbery, or duel­
ing. Disfranchisement was not allowed for felony or 
other crime which had been committed by a pers~D 
.while he was a slave. It was also made "the duty of 
the general a,ssembly to provide from time to time for 
the registration of all electors." 

. Within a decade, however, the guarantees of tbo 
Constitution of 1868 were being whittled away in 
practice. Among the devices used to limit. the voico 
of the Negro in governing the affairs of the State 
were the expulsion from the leg:..dlature of seventeen 
RepUblican representatives from Charleston; '~:Je abo­
lition, in 1878, of voting precincts in areas with largo 
Republican majorities (16 S.C. Stat. 565-570); adop­
tion of a gerrymandering, scheme that concentrated 
25,000 Negroes in one congressional district (17 S.C. 
Stat. 1169-1171); and mob vio'lence/· The so-called 
"eightJbox" system was adopted in 1882 (17 S.C. 
Stat. l11u-1126). It provided for separate ballot 
boxes for each of. eight different classes of offices and 
required each voter, unassisted, to place a separate 

,. See, generally, Simkins and Woody, Ope cit. wpm at 499-
1)04, M'7-M9; Simkins, Pitck/orh Ben. TilJInum. (1964) 76; W. 
W .. Ball, TM Stau that Forgot: Soutk Oarolina'. svrreruhr 
to D~ (1932) 169-1'70. 
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tNlllot' in the correct box or have his ballot invalidated. 
A :registration. law, also adopted' in'1882 (ibid.), em~ 
powered registration officials, appointed by thegover~ 
nor, to determine the legal qualifications of all appli~ 
cants. It also excluded from future registration per­
sons who were qualified "to register in 1882 but who 
failed to do so. An 1888 statute: (20 S.C. Stat. 10-12) 
required that primaries be conducted in accordance, 
inter alia, with the rules of the Democratic Party. 
In 1890 the South Carolina Democratic Party adopted 
a constitution which permitted only white Democrats 
to vote in party primaries, "except that Negroes who 
voted for General Hampton in 1876 and who have 
voted the Democratic ticket continuously since may 
be allowed to vote." Carlisle, Party Loyalty (1963) 
13. The progress of affairs and the program for the 
future were summarized by Senator (formerly Gover­
nor) Benjamin Tillman in an address to the constitu­
tional convention of 1895 (J oumal of the South Caro­
lina Constitutional Convention of 1895, p. 463 et' 
aeq.) : 

" , 

How did we recover our liberty [in 1876] Y 
By fraud 'and violence. We tried to overcome 
the thirty thousand [Negro] majority by honest 
methods, which was a mathematical impos~ 
bility~ * * * By fraud and violence; -if you 
please, we threw it off. In .1878 we had to 
resort to more fraud and violence, and so again' 
in 1880. Then the Registration Law and eight~ 
box system was evolved from ·the superior 
intelligence of the white man to check and con~ 
trol this surging, muddy stream of ignorance 
and to tell it to back, and since then we have 
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. \. "':,i I' carried- our ·:.elections . without resort, to ·any 
" illegal methods, s4uply because the whi~.Wertt 

. " united.. If we were to remain united it would 
~ ~, ... 1' ,'- still b~ desirable that 'we should guarq against 
. .':" .. the. possibility. of this flood, which .is now 
.. .:! ,dammed ·up, breakiilg . loose ; or, like the viper 
" " . that is asleep, only to be warmed into life again 

,. 

..' and 'sting us when~ver some more white rascals, 
native or foreign, come here and mobilize the 
ignorant blacks. Therefore, the only thing we 
can do as patriots and as statesmen is to take 

, from them every ballot that we can under the 
laws of our national government . 

. That further' restriction of the right to vote was 
tho principal' objective of the cODvention of 1895 is 
clear. A leading South Carolina historian state"'; 

. The elimination of the negro from politics as 
effectively as this could be accomplished hy 
constitutional enactment was the one object that 
had sustained the agitation for a new constitu­
tion. The' negro thus enjoys the distinction of 
having been the cause for the formation of the 
-Sta~'s last two constitutions, the one having 
been brought into being for the especial pur­
pose 'Of giving him the largest political rights, 
the other· for the especial purpose of taking 
these away. '[D.D. WaUace, The South Oaro-

''-.~'' ,. lin~ qonstitiJ,tiqn 0/,1895 (1927) 30.] 

Deiegate~ :to' ·th~: .. c~nventi~nwere· 'elected under a 
registration law· adopted· in 1894 '(21 S.C. Stat. 804-
805) which subjected thol:le who had registered prior 
to. 1882 and new applicants: for .~gistration to elabo-

•• , . .; • I. • t, ~ • • ••• I • '~I " • • ~ 
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lSle requirements including affidavits and vOllchers.llI 

In'addition, Governor Tillman· .. : ..... ' .. ;:.' 
1.ic ' :·', •• : ... inst:rncted election Officials to 'refuse to 
J;-:J.I ••... issue registration' blanks: to Negro applicants. 
,/~.I.I 'The attorney general explained that this was 
I'.""" done.because the election law did not provide 
11/1 • .; for the priIitiIlg of the blanks, but the Republi­
" ' ':" <can st~te chairman clearly demonstrated "a 
~"~. ' general 'conspiracy" to "withhold the desired 
~I'/: ,\.' papers/8 .. . .... ". 

I~ Th~' .convention when ~sembled was' comPosed of 6 
Negroes and 156· whites, although Negroes constituted 
a majority of South Carolina's population.1f The 
Temporary Chairman set the tone .of the. convention 
in his initial address: 18 

That Constitution [of 1868] was made by 
aliens, negroes and natives without· character, 
all the .. enemies of South Carolina, and was --- '. ". 

IIWhen the registration laws were t;emporarily held to be 
yioliltive of the Fourteenth and Fifteenth Amendments (Mills 
v .. Green, 67 Fed. 818 (D.S.C.), rev~rsed, 69 Fed. 852 (C.A. 4», 
the governor, Benjamin Tillman, commented that "[1] do not 
know what the United States Supreme C~urt will do, but I do 
know this, the Constitutional Convention Will be held. It will 
be· composed of white men principally; who will take care of 
South Carolina, anci .see ~at white supremacy is maintained 
.ith~ her borde1'8." (Charleston News and Oourier, May 11, 
18DIS, p. 2, col.· ·1.) . Tillman later ~dcled: "The . devil forgot 
that while the registration law may' go and the eight-box law 
may' amount to nothing, that the' shotgun has gone nowhere, 
but. we don't want to use.:~t.'~(CharlestoD; N61IJ!I ~~~rier, 

. J.uJy 28, 1895, p. 1, col. 1.) . . : . '. 
"Simkins, Pitchjork'Ben TmnUm (19M) 290. "", 
"See Bureau· of the CenSus, 'N6gro '/?opullltitm 171J():.1D16 

(1918) 44-45, 840.' . 
-Journal 0/ tM Bout'" Oaro'liM Oomtitvtional OOfl/l1ention 

./1895 at 2. 
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~ . .'. ; :. d~signed to 'degrllde Otlr' State, insult our: !i>OO'f 
pIe and overturn our civilization. It is a ~stam 

· upon the reputation· of South Oarolina that· shel 
has voluntarily lived . for ·18 years under thatt 
instrument after she had acquired full control 
of every department of her government, bu't .it' 
is a lasting honor to the people of the State that' 
when they took control of their own affai~ 
they set to work to do away with this instru. 
ment of their humiliation, in their day of de·' 
feat, and in its place to have dll organic law 
which shall be the work of their own han':d.· 

Senator Tillman spoke in the same vein: 18 , . 

The negroes put the little pieces of paper in the 
'box that gave the commission to these white 
scoundrels [prior to 1876] who were their lead­
ers and the men who debauched them; and this 
must be our justification, our vindication and 
our eXl'lSe to the world that we are met in 
Convention openly, boldly, without any Pl'C­

tense of secrecy, to announce that it is our pur­
pose, as far as we may, without coming into 
conflict with the United States Constitution, to 
put such safeguards -around this ballot ill fu­
ture, to so restrict the suffrage and circulll­
scribe it, that this infamy. can never como 
about again. 

Under TillIDan's leadership, a Democratic Party con­
ference prior to the convention had agreed u pOll n 
system of registration qualifications which would of­
fectively disenfranchise Negroes but not whites.1O 1.']1C 

D Jo'U/rTtal of the South' Oarolina OO'1l8titutional Oonvelltion 
of 1895 at 463.. . 

so The text of the agreement is set forth in the Charleston 
New8 and OOUM, March 2,1895, p. 4, col9. 2-3. 

1 
I 
I 
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Imp-tone. of th~t system, was Section 4 (e) and (d) of 
Article 2 of the Constitution as adoptp.d by the con~ 
v~ti()n (Appendix,' infra, p. 107). Under that sys .. 
tern; until 1898 a person t!ould register permanently if, 
in the judgment of a registration officer, he could "un~' 
derstand and explain'· any secHon of the State. con~' 
stitution submitted to him, regardless of whether he 
could.read or write. A.fter January 1, 1898, no one 
could register unless he. could read and write. or 
owned' and had paid taxes on property assessed at 
$300 or more. Approximately 73% of. the Negroes 
and 18% of the whites in South Carolina were then 

. illiterate.21 Senator Tillman candidly explained to 
the convention the practical operation of the new 
tests; 21 

* * * I dictated the terms on which we [at the 
conference] agreed, and the basic principle was 

I that no white man should be disfranchised .ex­
cept for crime, because that was the guiding 
star which actuated my entire purpose and 
action. 

* * * * . * . 
* * * If you put in here that a man must un­
derstand, and you vest the right to judge 
whether he understands in an officer, it is a 
constitutional act. That officer is responsible 
to his conscience and his God, he is responsible 
to nobody else. There is no particle of fraud 

. or illegality in it. It is just simply' showing 

II See Compendium of the Eleventh Census, Pte Itt, p. 316 
(1890); S. Rep. 162, 89th Cong., 1st Sess. (1965), Pte 3, p. 4-

II Joo/l'1uil of the South O(J/l'()ZiIno, Oonstitutional Oorwention 
./ JlJ96 at 46'7. 469, 4'l1. . 

181-881--88----8 
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. ' . . .• ' * * By means of the $300 clause Y9U sunply 
reach out' and take in some more white men and 
a 'few more colored ~en.· " 1 • 

'Reviewing the work of the convention,' an 1 historian 
writes: 2J . 

. This [the'clause permitting registration 'prior 
to 1898' of those who could understand and ex- . 
. plain a seetion read to them] was intended pri. 
marily to take care of the unlettered among the 

... Confederate veterans. Those upon this litit 
were to be registered for life; all others arc 
requir~d ·to register every ten years. Altho 

. the '.'understanding"c}ause was inserted us un . 
ironclad special protection of the existing white 
illiterates, it was tacitly assumed that the edu­
cational or property tests would not be applied 
against white men who 'became of age uftl'r 

. the expiration of the "understanding" elalll:lt'~ 
.Ap, a matter of fact they never have h('cn. 
But . against the negro they are rigidly t'll­

forced.· it * * 
T)le Constitution ad9pted by the convention was not 

8ub~itt~d to popular referend~ and became opera­
tiv~ by its terms aft~r December 31, 1895. The lit­
eracy test which it included has not been altered in 
the ensuing 70 years.. It is the. suspension of that it-st 

by ··the Voting Rights Act of ~9~ which South Caro­
lina ·pe~e .. ch~e~ges. '. 

The· Voting Rights· Act of. 1965 has two main pro-

I 
I 

I 

flgions relevant here. <. One· relates to· the . 8usp~nsion, 
unde~. specified circumst~nces; . of tests and devices 
often:ll&ed to. deny or; a:hridge the.;right tQ. vote· on 
acc~tint of ra~e' or color.,. The test here involved is 
South. Carolina's literacy test. The other principal 
provision relates fu the appointment of federal ex:am~ 
iners to conduct the registration of voters. Both rest 
upon the pow~r granted to Congress ,by Section 2 of 
the Fifteenth Amendment to enforce. the prQvisions 
of Section 1 . 

The constitutionality of the provisions relating tQ 
Toting tests and devices is grounded upon four basic 
propositions: 

First, Congress has comprehensive authority. under 
ilie Fifteenth Amendment to enact ~ws .. reasonably 
adapted to . the. objective of . preventing abridgement 
of the right to vote on the basis' of race or color; 
State laws adopted pursuant to the reserved· . power 
to. determine the qualifications of electors "must of 
course yield to such measures. 

Second,ICongress, acting pursuant to its. power "to 
enforce" the constitutional prohibition. against denial 
of the right to vote on account of race or color~ may 
prohibit the use of ·any test or device, including' a lit~ . 
eracy test, under circumstances where it C~rrles sub:-. 
slantial danger of' racial' ~s~rjmination, even tho~gh 
tho test, used under other. circumstances ,in ~. non ... 
discriminatory 'fashion,' might be 's: 'qualifi~tton' f01:"' 

I 
Toting that a State could constitutionally iinpose. 
The decision in Louisiana··v.·· United States, 380 U.S. 
145, es~blishes the core ~f this proPQsiti~n. ,We. urge 

t ho more than the application of the·ratioIl8:I~~.o(·.that 
'·D. D. W~llace, OPe oit..'- mpra,at 34. . decision to legislative a~ well as judicial power. 

,,''''.: . ' .' ... ,. ,: ," :.-. ". r·.·'" i .. ' 0,:' ". , .. ' ·.l .......... fiooliJHl., .... ,\·.·)·J ................ ;.."'."""'~ .... " •. ~ ........ ""~; •. ,.,._"."';,. • .;., ••• i.,;h:".~_ .... " ... ,,~ .... -.'",_ ..... < •. ,' •• , ...... '." .. , ...... ...;;.., .•• 
. .' . .":,;. '.. " .. ' ····~~~ulillil:·.ff1 ... "_ ·(9,,.~,L"t .1 _,a, ............ 

• ·,.~·oItl •• ~~!~~ ... ~~~~·"\1"',.....· .. ~Q,I~~;.£.ij . 
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,:I-'1'kt'i'dJ:':Con:gre8s'h~"'ample' basis ·toi' oonoluding ~~on by proof .:that it had not engaged in deny- 1: IJ\' 
that, . where 1e8s th1m half the' adult population' PIU"- ~! ¥,egroes .. equal. voting ,rights invi~lation of the ... ;. 'ih . 
ticipated· in a Presidential' el~ction· in a State ~ 0" .Jj1ift..e~nth Amendnient. . .::: 'l.'II~' 

I I. ' 
political" subdivision which tnaintained one' of the .','~rth, the proeedure established by ~ection: 4(a) . i' . 

teats or devices often used to deJiy ·'the right to· vote a1for4s any State or political subdivision a~ected by : rjf; ; 
on account of race, there was 80 su.bstantial a pro~ the. triggering device a fai~ ~~d ;r~~f?Qn~pl~ opportu- " i: I~; .,' 
abilitY of abuse of the test as to 'warrant suspending nity of .demonstrating that the apparently substantial : i:~f, i 
it unless . and until freedom from abuse could be danger that its test or device is used for. the pUrpose . i: Ii I 

proved. T.'.lere was urgent nead for a general and I ~f violating the Fifteenth Amendment. has not in .;~ 
immediate remedy addressed to the widespread. use of fact been realized. Shifting the burden. of proof to .I:ill i 
tests and devices as instruments of racial discrimina- I the State or political subdivision is justified not only i !:' ! 
Hon. It was essential 11hat the remedy, ·at least in the by the strength of the inference to be drawn from the i!~ 
initial . phase, be. substantially self-executing. The I facts determined by the Attorney General. and the . ::t' 
juxtaposition of the two facts whose determination Director of the Census but also 'by the fact that the ;:;! 

,'.;1, 
triggers the Buspension of all tests and devices-the State officials are the ones who know how they have . ;;1 
participation of less' than fifty percent of the adult administered the test and presumably have the rec- ' I.;;~ 
poptilation in the last election plus the maintenance ords demonstrating its U~~. It ~ust be :remembe1,'ed, .: ·I.\~ 
of a test or device of a kind often used as an instru- . moreover, that Congress can deal with substantial '.1 r 1:~ :1. 

ment of racial discrimination-itself demoIl8trate& dangers of violation as well as actual infractions. ::;. .I. i! 

substantial danger that the devioe has been and will Finally, trial of the issue in the federal courts at the 'I i 1ft·;: 
be thus abUsed. The gravity of the danger becoDlC8 j' Nation's capitol ensures a convenient loc~t~Qn and :;. li~ I, 

e~en more apparent when it is observed, as Congrosa fair determination. I:. ,.Ii· i 
iioticed, that the critical facts coexist ohiefly in an'lUI The provll:lion for the appo~tm.ent of fed~ral exam- ·t:i: . '1l \ ! 

. which have long enforced segregation as a State pol- mers to determine the qualificaticma Qf v9ters. is , : . '[ l 

'ioy and resorted to suIulry devices to maintain white t equally a propel,' exeroise Qf the PQw~r fP.:pferred by :!:: ·r":l!~ \ 
. supremacy at the polls. While these conditions dem- I Section ~ of the Fifteenth Amendment. So, I,Llso, is :: .1.;;;;1 ! 
onstrate· a danger' of violation· of the Fifteenth the provision requiring screening of new voting stand- '1, 'iil\. !. 

AIilendinent that would surely have warranted out.. ards and procedures. In both. :i.nlitancea Oongress :;i ::::~ I 
right 'proscription of any test or device, . Congrt'M I was appropriately dealing with attempts. at cirClllIt1 .; :;1. 'i 

chose to minimize any risk of outlawing teste wiltre 'ention which, experience shows, are to be feared in :'! ;:'!!i: I· 
there was no significant danger of abuse by allowing at least some of the areas where discriminatiOll ..) il I, 

, a' State '(or' political subdivision) to terminate the t Igainat the Negro franchise ·has persisted for almost:':.!.);; ii. 
• .. i I' I I i acentury ~ .,.ii./ " 
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'CONGRESS HAS COMPREHENS,IV.g AUTHORITY TO PROTECT 
.. AND' ~NFORCE TilE CITIZEN'S'ruqHT TO VOTE FREE OP 

'RACIAL .llffiCRIM~NAT~ON. AND TO ADOPT THE MEASURES 

. ~ APPROPRIATE TO THAT END 

,,' In enacting the' Voting Rights Act of 1965, Con­
gre~s was unmistakably iD.voking itS powers under the 
Fifte-enth ,Anlendment ... Whether it exceeded those 
powers and invaded rights reserved to the States, as 
South Oarolina contends, must be determined from an 
analysis of th~ 'scope of the grant and the nature of 
the reservation. 

A. 8ECTION 2 OF THE FIFTEENTH AMENDMENT CONFERS UPON cos· 
GRE88 POWER TO ENACT ALL LEGISLATION REASONABLY ADA1'Tt:.11 

TO THE OBJECTIVE OF PREVENTING ABRIDGMENT OF TilE RiOHT 11» 

VOTE ON ACCOUNT OF RACE OR COLOR . . 

The command ot the Fifteenth Amendment is cJt'llr 
and the grant of power explicit: . 

SECTION 1. The right of citizens of tlat' 
United States to vote shall not be dcnit.!d ur 
abridged by the United States or by any ~t:lh' 
on account of race, color, or previous COJl(htl«11I 

of servitude. 
SECTION 2. The Congress shall h.n\"l· 

power to enforce' this article by approl)l'lI1t., 
legislation~ 

The Act accordingly is founded. upon powers ex-pn·&4· 

• , 
I 
I 

I 

t 

, : 
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ainendnlent. has invested the citizens of the , United 
States with. a new ct'nstitutionalright which is within 
the protecting power of Congress. That right is ex­
'emption from discrimination in. the . ex~rcise' o~ the 
elective franchise on account of race, '.color, or 
previous condition of servitude.. This, under the ex­
press provisions of the second section of the amend­
ment, Congress may enforce by "appropriate legisla­
lation.'" United States v. Reese, 92 U.S. 21'4, 218 .. It 
follows that Chief J ~tice Marshall's: statement in 
Gibbons v. Ogden, 9 Wheat. '1, 196, with respe-ct to 

. another.' express power-the power to regulate inter-
state commerce-is equally applicable here: 

This power, like all others vested in Con­
gress, is complete in itself, may be exerci?~ to 
its utmost extent, and acknowledges no llllilta­
tions other than one prescribed in the consti-, . 

tution.24 * * * 
'Vhat is more, the power invoked is' directly re­

lated to the object of the legislation. In no sense is 
the Fifteenth Amendment· here used as a pretext to 
further different ends. The provisions of the Voting 
Rights Act now in suit are plainly designed to secure 
eompli~ce with the command of the Fifteenth Amend­
IUcnt.· Congressional action. was prompted by the 
l)l'esident's appeal, for an act "eliminat[ing] illegal 
barriers to the right to vote." 111 Congo Rec. 4924 
(March 1'5, 1965). Nothing in the Congressional 
. hearings, reports· or debates' remotely suggests ariy - , . 

"That doctrine was·reiterated only last Term in Beart of 
Jtlanta M otd v •. United State8, 379 U,S. 241, 255, where the 
Court unanimouslvsustained Title U of the Civil Rights Act of 1964. ~ '. , .. , 

. ly: delegated by the people and by' the Stutes to aht! 
national legislature. Congress did not here rely tllkln 

some inherent but unexpressed power. No J>I'O('t~'4 of 
inference or deduction is needed to discover t.he l:IOur:t' 
of its authority. As the Court wrote in 1815, ·'tlIG 
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p11I'pOse . o~her. ~ than' the': enforcement ~f th~, Fifteenth 
.Amendment. The central· provision ··of .:the ',Act as-. 

-t, s~~that it is intended 4f [t]o assure that ,the '~ght of 
Cltl~el1S of:the United States :to:vote is Dot. denied or 
abrldged"o~ account of race or color'~ (Section 4(a». 

.... The operatIOn of the prinoipal provisions is terminatetl 
as . soo~. a~. it is judicially determined that no teat 
or deVIce has been u~ed dUring the preceding five 
y~ars '.'fQ~ the purpose or with the effect of denying 
or aibl'ldgmg the right to vote on account of race or 
col?r:' . (Section 4(a))~ Oongress was unmistakably 
striking at th~ evil condemned by the Fifteenth 
~endment '. 

~ or :ean there be any d,ollbt that Oongress was ful­
fill~g Its co~stitutional role in the Voting Rights Act. 
It IS the national ~egislatur&-rather than the Execu­
~ve or the Judiciary-that has principal responsibil­
Ity for fashioning the means of prot~cting the right 
created by the Fifteenth ~endment. Nat only did 
the draftsmen of the amendment expressly provide 
for Congressional action: it is clear that they plnced 
greatest reliance on the legislative branch to enforce 
the right to vote without racial discrimination whei'-­
.ever that right was not freely recognized. See 
Mathews, Legislative and Judicial History of the Fif­
teenth 'Amendment (1909), pp. 76-79. As stated in 
Ex Parte Virginia, 100 U~s. 339, 345: . 

. All of·th:- '[Civil War] amendments derive 
muoh .of their' force from [the provisions em .. 
po~erwg Congress tQ ena~ "appropriate legit)­

. '.' latlon"]. It is not said the judicial power of 
. '... the general· government· shall extend to enloro-

" 

' .. 

I 

I , 
I 
I 
I , 

f': .. ,;ngthe prohibitions and to protecting the rights 
I ttl I': . and imJnunities guaranteed. It is not said that 
. " ,~: branch of the government shall be authorized to 
l'li, i declare void any action of a State in violati.on 
I" i' of the prohibitions. It is the power of 'Con­
.! ( : gress which has been enlarged. Congress is 
f,.,' authorized to enforce the prohibitions by ap­
!. ' propriate legislation. Some legislation is con-

templated to make the amendments fully 
l:' 

effective. * .. * 
Both the appropriateness of legislative action, and 
the limited capaeity of the judiciary to cope with 
massive efforts to evade the command of the Fifteenth 
Amendment, have long bean evident. Writing for 
the Court in Giles v. Harris, 189 U.S. 475, 488, :Mr. 
Justice Holmes stated: 

;. 

The bill [in equity] imports that the great mass 
of the white population intends to keep the 
blacks from voting. To meet such an intent 
something more than ordering the plaintiff's 
name to be inscribed upon the lists of 1902 will 
be needed. If the conspiracy and the intent 
exist. a name on a piece of paper will not de­
feat them. Unless we are prepared to super­
vise the voting in that State by officers of the 

" court, it seems to us that all that the plaintiff 
could get from equity would be an empty form. 

I • Apart from damages to the individual, relief 
from no great· political· wrong, if done, as 
alleged, by the people of a State and the State 

. . itself, must be given by them or. by t.he legisla­
l\'" tive and political department ~f ~e .. govern­
.. ' ment of the,United States • 

Indeed, from the beginning it has been clear. that the 
right granted' by the Fifteenth Amendment '''should 
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be~ kept· free and· pure' by congressional enactmenf8 
w~en~ver that is necessary." Ex Parte Y arhrougA 
110 U.S: 651, 665. See,' also, Perry. v.' Admms, M5 
U.S. 461, 467-468. .' . ,,' . . 

. The choice of means i~ largely a q~~stiori for Con­
gress itself. Ohief Justice . Marsha,ll . stated the 
breadth·. of legislative discretion in M cOullock v. 
Maryland, 4 Wheat. 316, 421:. "Let the end he legiti­
mate, let it be within the scope of the constitution and 
all' means which are appropriate, which are PI~inly 
adapted to that end, which are not prohibited but 
consist with the letter and spirit of the constit~tioJl 
. are . c?nsituti6na1." . The same .. rule applies here: 
Speakmg of the Oivil War amendments the Court 
stated in Ex Parte Virginia, 100 U.S. at 345-346: 

Whatever legislation is appropriate, tllat il'l, 
adapted to carry out the objects the ameud­
ments have in view, Whatever tends to cllfoJ"(>e 
submission. to the' prohibitions they coutnin, 
and to secure to aU persons the enjoyment of 
perfect. equality of civil rights and the equlIl 
protectIOn of the laws against State denial or 
invasion, if not prohibited is brouglIt witlliu 
the domain of congressional'power. 

In short, "Con~ess is not. limited to such meaSUr(\8 
as are indispensa'b1y necessary to give effect to it:4 
express powers." Everard's Breweries v. DaU, !W.'i 
U.S. 545, 558-559. On-the contrary, it has broad llud 
exclusive discretion in fashiOning the legislath'c rl'lII-

. edy-a ·discretion su'bject to "only to one caveat-that 
the means chosen by it must 'be reasonablyadapit'd to 

the end permitted by the Oonstitution." Heart 0/ 
Atlanta Motel v. United States, 379 U.S. 241, 262. 

t 

I , 
I 
t 
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,J·In the exercise of its power to·ptotect'the'right to 
.vote without racial discrimination Oongress,. in times 
pastJ has enacted . quite. sweeping statutes. See' the 
very comprehensive Act of May 3~; 1870, ·16 Stat~ 

140, amended by the. Act of February 28,.' 1871, 16 
Stat. 433, repe~ed in part by . the Act of Febru~r! 8, 
1894,·28 Stat. 36; and ·the voting· ·rights prOVISIOns 
of the Oivil Rights Acts of 1957 (71' Stat. 634); o~ 
1960 (74 Stat. 86, 90), and of 1964 (78 Stat. 241), 
tlOW codified in 42 U.S.O. 1971-1975. While United 
Slides v. Reese, 92 U.S. 214, and James v. Bowman, 
190 U.S. 127, invalidated certain criminal sanction~ 
in the early statutes on the ground that they were, not 
restricted to racial discrimination (in Reese) . or to 
State action (in Bowman), th~ power of Congress 
to' deal fully with all aspects of racial discrimination 
in voting has never been doubted.2G See Reese, 92 
U.S. at 218; Bowman, 190 U.S. at 13~139 .. In the 
area of Oongressional elections, the Oourt early sus­
tained detaUed systems of federal supervision of 
State registration and voting, procedures in many 
ways similar to the provisions for examiners and ob~ 
Sl'rv.ers in the present Act. 'See Ex Parte Siebold, 
100 U.S. 371; United States v. Gale, 109 U.S. 65~ See, 
also, Smiley v. Holm, 285 U.S. 355, 366-367; United 
States v. Olassic, 313 U.S. 299, 315; United States v .. 
:}carhorough, 348 F. 2d 168.( O.A. 5). 

14 The unnecessary and _ premature character of' the' consti­
tutional ruling in Reese was recognized by the Court in United 
Slates v. Raines, 362 U.S. 17, 24, which up!Ield a~~nst. con­
stitutional attack the validity of portions of the CIVIl RIghts 
Act of 1957. . 
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.:: OoiistitutiohAl 88satIlta .On the ·tn()~ 1'eQent vow.g aua'th.~t detaUe.d lUouthly l"~pol'ts·b~ tmbmitted to tbQ .;: .~:~. " 
fights legislation ha'Vl3,beentUrlfo:rmly rejeoted.,·f,!A edurt:and thQ United Statei A..1;torn~y {l92 ll'. SuPp.. iJl~: I'., 

United States v~ '.llaims, 362 U.S. 17, the CoUrt up, «17 (;M.P, Al~.)}~ And in ~Q'4fiaiana"Y. Un-if(3a St"'t(3a~ 11Il~ , 

held the authority of the Attol'n&Y Getiel'lillinder tbQ 380 U.S, 14~ \nvlllving tl!.e l'IUIIe ~tatut~ th~ Court \ ill ! 
Civil Rights Act of 1957,42 U.S.C. 1971(0), to mlUn~ afti1,1lled a dec~s:ion (22.5 :F~ SuPp. 353 (ij4~D .. ·L~,)) '.:. jrll~::'. 1.',: . 

tain. an action for injunctive relief against State, ~ which enjoined ~ni()~e~ment of the· Loui~i~a . 4'i.nt~r-. I~ 'I 
gistrars alleged to have "delayed handling of Negro prQt~tion~' te~t, forbade regi,strl\l'8 4t twe~tY"Qne PM"" . [:~' i 
applications for registration, arbitrarily refused t() ishes from employing a. new "eit~~Bhip~'· te.~t lmtil a ; Il~ ! 

register Negroes who demonstrated their qualification complete re.,.:registrl,ttion, was l,lllderlak;ellt and ~quir~d : \.1:j 

to vote, and for purposes of discrimination; applied detailed monthly reports from the r~gi8trarl:1' in ·tha ~ r1~: 
mo1'e difficult and stringent registration standards to twenty-one parishes. See, also, United States Vt Mt8- I \Ii\ ' 
Negro applicants .than to white applicants." 172 F. 8issippi, 380 U.S. 128. ~·i:; 
Supp. 552,,555 (M.D. Ga.). See, also, United States The conclusion is inesc~pable that, where neces~ary ; r'ii; ; 
v. Thomas, 362 U.S. 58, affirming per curiam, 180 F. to protect the right to vote withQut raciaJ dis.crinrina~ : ni~ ; 
Supp.l0 (E.D. Lao). . tion,Congress has authorized and the courts have sus... i il . 

1 .: Ii I ... 

In ,Han'nQ,h v. Larche, 363 U.S. 420, the Court 8US· tained "a most detailed supervision of the day-to-day ! .. f \1 !' 

tained the procedure of the United States Commis-- operation of voter registration." AlaQama v. United "\ .. \:\!'i 
, .\ I 

~~n r:~i~i~s!!;!~a::~d~:~~~ ~:a~~si::ce; !~:e~o3:!e~d::: =5w~Od~~~~str~~e f:tte;:.:t;~ 1 \ 1t~· \~ 
U.s.o. 1975(c» an.t broadly held the Act to be of this brief, it is "reasonably adapte~ to the end ,! L ,Ii. I 

'appropriate legislation tinder the Fifteenth Amend- permitted by the Oonstitution." l \.'. f; : 

I 
. l." . ,'1 . 

ment. .. BTATPJ LAWS ENACTED l"URBUANT TO THE BESER'VED l'OWER TO :1; i 

I.n ~labama v. Unit~.7 States, 371 U.S. 37, the ',I,i., :':'1' \".,.j', 1 ~ . DETEIlMINE THIll QUALlFIOA.TIONS o~ ELECTOBS ARB SUBJEOT I 

Oourt aflinned, per cUriam, an injunction issued under ; TO THE SUl'REHAOT OF LAWS 0:11' THE VNITED &TATEB B!fA~ t,:. ·.~ .. ~.:I.' 11';1, .. 

th C··I R· hts A' t f 1960 h· h ffir t" 1 \. . I.'IDISUANT TO THE roWERS ORANTED TO CONOBl'.SS 'rQ E .. NFC,>I.t~ e IV! . 19 n..c 0 , W IC a rna Ive Y ;,1' :,!I'i' I.,' 
. TUE FIFl'EENTH AMENDlItlENT ij \ 

ordered that registration certificates be issued to 64 i . ';1 :,~~: ;: 
specified Negro applicants; that registration applica· . There is no merit to the argument that the power :1 l'!il I:' 

tions be received on at leafft two days a month; that , of Congress to enforce the Fifteenth .Amendment can- :1' \:::~. \:, 

not fewer than '. . pli ti be roc d simnl I D:ot be exercised Sf) as to ~pinge. ullon thel'e~"ed " I·"t. 
• .,;~, SIX ap ca ons p esse - nn.w. era of the.,States to fix V()ting .. q .• ~l';.Acatio;nQ, and :\1. ~~,j:' .. :;, .taneotimy; that writing tests used not exceed fifty con- l"V ~... 'HP' ---- ' . .1 . . 

sooutive ·words from the Oonstitution; tha.t rejected 'lQDduct their . own . elections .. To; thus constrict· an !,:.\l:} \ ; 
applicants be informed of the precise reasons therefor; l ~o~e~ent power grl;t.nted in one of :tbe . Oi~t War ;. ;:;~!: I'. 

'. ., ' , .,: ...... ' . . ... ......;..._..-.!._i ........... ~~ ...... ""' .... !~.~iI...",.-" .. "'~ •. !".,.~' ..... ' ...... ';.'." ............... i~i .t!l\ il!' 
" . ." ,. '" ";:_,,,:~~-':'~~J,I .... I~~;gI;li ....... ..,~~, .. ,~ .... "'.,. 

, .. '.; ..... '<,·.:r~".I"/. ',. ,,( •.• ,. ·hlt>...; .... I~t04t~~4 .. llfZ..~WIz~IIt" ......... $-.... /'~~""-.......... · 
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amendments' iWQuld: ,'be', ,W4011y' ineon~ist~lif.~with,:,:the 
spirit of the~ times and the specific purpose' to provide 
for Congressional' protection of the rights' of the new 
Negro citizens. ' It woUld be 'at war With our entir6 
constitutional history. Congressionallegislation'pur.: 
suant tQ a granted power 'often blocks the' exercise of 
powers 'Otherwise reserved to the States,' as illustrated 
by innumerable cases of federal preemption. This is 
the simple consequence of the' ,supremacy Clause of 
the Constitution.' 
, So saying, 'we are not unmindful that "[t]he States 
Mve long been held to have broad powers to deter­
mine the conditions under which the right of suffrage 
may be exercised. " Lassiter v. Northampton Electioll 
Bd., 360 U.S. 45, 50. See, alslJ, Minor v. Happe'rsett, 
21 Wall. 162; Pope ;. lVilliams, 193 U.S. 621. Hut 
those' powers are not without limits. There is no 
absolute, right in the' States t'O detennine voting 
eligibility-. 

The 'Only provisi'On of the C'Onstitution that eX­

pressly grants the' States powers with' respect t'O (·It·(·· 
ti'Ons is Article I, Section 4, auth'Orizing the State legis· 
latures to I>rescribe "[t]he Times, Places and MamU'r 
of h'Olding Elec~ions for [national] Senat'Ors and Ht'I'" 
resentatives," and it, in the n~xtbreath, ,emp'Owers tllt~ 
CDngress t'O "make or alter'such Regulati'Ons." III '1'" 

.:' ',:. 

• .al! A.rticle 1" Section 4, Clause 11 provides: 
, ,: The Times" Places and Manner of holding };lections '.,r 

'-',Senators and Representatives shall be prescribed in (,4.'1a 
." ,State by the' Legislature thereof; but the l,ongress nmy a' 

" any time by, Law make or alter such Regulations, eXl"'" 
as to the Placea of ehusing [sic] Senators. ' 

I 
I 

00 fSure, Article I, Secti'On, .2:' a~4, thtf Sev~~te~nt4, 
Amendment,t8,;which specify that those w~o' elec~ th~ 
members 'Of, thenati'Onal legislature," shall have the 
quali'ficati'Ons requisite fDr elect'Ors 'Of the most numer~ 
()Us. :branch of the, State legislature," have always been 
read ,as, in1plying a right in the r~specti,ve States t'O 
fix :voter qualifications. But this is far fr'Om an eX-., , 

plicit grant of exclusive P'Ower over electi'Ons. M'Ore-
~ver, even here; there is an implied c'Onditi'On: that the 
qualifications for voting shall n'Ot be ~o high as t'O 
defeat the requirement of electi'Ons "by the .People"':"" 
which Madis'On b'Oasted meant "the great body of the 
people," "rich" and "P'Oor, ""learned" and "ign~­
rant." See The Federalist, N'O. 57, p. 385 (Cooke ed. 
1961), qu'Oted in Wesberry v. Sanders, 376 U.S. 1, 18. 
,The .fact is that State P'Ower with respect to elec­

tions is circumscribed. We have already noticed th~ 
overriding force of C'Ongressi'Onal regulati'On of fed­
eral electi'Ons. United States v. Olassic, 313 U~S. 299, 
315. See, als'O, Ex Parte Yarbrough, 110 tr .. S~ 651; 
United States ,v. Mosley, 238 U.S. 383; Ex Parte Sie-

, , 
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b9Idj'i;lOO'·;U.S ... 3'11 •. ,;'A,.. further, reStraint I ia,'i,tbe ~8nforce",jtbe guar8,!ltea deala:re'd. in Section, 1-.a, 
~ty..fonrth ·.'Amendment. 'See ,H~ v.· jl~ pant which surely. embraoes the' authority,·to J?re~ 
&6ntU8:, ·380 U.S.' 528.,:·But State, eleetions, ·also .. ~ scribe ~detailed:regulations designed tQ guard agal.lJ.st. 
subject ·to restrictions 'imposed by· the . Consti~tiOA; the . inroads of discriminat~on in any ,form. 
The Nineteenth Amendment forbids disqualification I: The true rule was stated more than tbree .. quarters 
on account of sex. :, The Fourteenth .Amendntent in- ot.'a'century ago .(EfS PMte YaTbrough,.110 .U.S. at 
hib~ts the' imPOSition of :requirements for registration: 664) : 

which are unrelated to a legitimate State interest ,;i:" , ·the right of. suffrage was 'considered to be of 
Oarrington v •. Rash, 380 U.S. 89; United States v: .j _,' supreme importance to the natiopal. g~vern", 
Louisiana~ -sUPra, 225 F. Supp. . at 386; see, also, " ment, and was not inteI).de,d to be left Wlthm the 
Reynolds v. Sims, 377 U.s., 533; Gray v. Sandert.', 372 e~clusiv~ cqntrol ot the ataWj:\. .. it * . 
U.S. 368." .And, of course, the Fifteenth .Amend.. hd~ed, far from enjoying an unfettered right tQ 
ment .~ars voting standards that discriminate on ac~ erect barriers to the franchise, it may properly be 
count'of race or·color. .' . . said that every State which substantially curtails the. 

The 'inference to be drawn from the constitutional right to vote bears a heavy burden of justifying the 
provisions relating to the franchise and from their' qualifications it has established-at least when it is 
history is that there is an overriding' national interest charged that they operate discriminatorily against 
in the' right tovote-.an interest so great as to war- one race. The reason is a fundamental one: "The 
rant the conclusion that the enforcement powers or right to vote freelr for the candidate of 'one's choice 
CongresS are not (".()nfined by any implied reserved , is . of the essence of a democratic societr, and any 
powers of the States but extend, like all other Con..: restrictions on that right strike at the heart of repre-
gressional power, to flle enactment of'legislation rea- I sentative government." . ReYMlds v. Sims, 377 U.S. 
~nab~y adapted to the permissible end of preventing saa, 555; and '8ee Wesberrll v. Sanders, 376 U.S. 
VIOl. at. 10. ns by. proscribing, at least tempora-rily, State: 1 ,17. United States v. Olassic, 313 U.S. 299. More~ t ~'I 1 ., . • ht ~~ t" lik " ac IVltIes w~ch carry ~t d@ger. Tb,i~ is particu.· over ~'restrictiQns upon the ng w vo e, " e re,-
larly clear In the case of the Fifteenth Amendmeri, strahtts upon the dissemiilation of lnfonnation," '~in-. 
It~ provisions cannot be read as nierely prohibitory-as. terferences with. political organizations,!' and ~'pro-, 

. domg no more than condemning State laws which: I hibition of peaceable assembly," constitute a type of 
are plainly uncollstituti<wal. : As 'stres~d above Sec- I Stat.e action Hwhich restricts those political processes 
mon 2 of the Amendment conferred the pow'e:r to. which can ordinarily be expected to bring about repeal. 
'. A~d' ae6 the government's 'brief in' ll~ v~ Y~nIa of lUldesirable. legislation." United States v. Oaro .. 

Btat" Board 01 Ekoti0n8, No. 48, this Term. ,.1 ~ ie~ 'Product, 00..,304 U,S. 144, 152-153, ·n. 4. ,And,: . 
" , , '. ; '} df here, as with First Amendment rights, the burden 
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~ OON0BM8 MATBUBPEHD orA:~8E OPA =-cr,-.·QK COM· i ~!. ij ; 
.1 ~A)lA. ,~ BEQlJlRJWl!lNT A8,A ~UAt,.IFICATI~J!f ·FOR YarI~G lV~~ 'jiT Ii' 
",Al'PROPRIATE TO PREVENT -4~MEN.~, 9:'::~ BI~HT W ,v0Tl!l. ON :;;l1I j: 

.';:;:ee:::::dment outlaws voting'discrim- ';,111 
ination" whether accomplished by procedural or ;i; D~ f . 
sllbstantive means. "It· hits. ,onerous procequral If "l~ I 

requirements which effectively handicap exercise of :' ':11 r 

the f(anchise by the. colored ,race although the : 11~ , 
abstract right to vote may remain unrestricted as to ',i'i~j i 
mce." Lane v. Wilson, 307 U.S. 268, 275 •. S~e, also, Ill. : 

'Gomillion v. Lightfoot, 364. U.S. 339; Alabama v. !.ii! : 
United States, 371 U.s. 37. And it likewise condemns 1::11: .; 

discrim4tatory "qualifications." Thus, the ·restric- .. T;i~ ; 
tion of the franchise to whites in the Delaware Con- , .I~ ~ 

:1' ;j~ !. stitution had to bow before the Fifteenth Amendment. .,; :j\!' I 

See Neal v. Delaware, 103 U.S. 370. So did the ~'~ili!' : THE PROVISIONS O)f THE VOTING RIGHTS ACT OF 196~ i :'jll" ; 
"grandfather clauses" of the 0, klahoma and Maryland . 'i

l RELATING TO THE SUSPENSION OF LITERACY TESTS AND Ii 'Ii " I 
" , Constitutions, also substantive qualificationS~ Guinn Ii -.III, !I 

OTHER TESTS AND. DEVICES" DETERMINING ELIGIBILITY S 347 M And :'; "j I:.:i. . 
j v. United States, 238 U.. ; yers V • .LI. erson, I ' 

TO VOTE ARE A PllOPER EXERCISE OF OONIlRESSIONAL I 238 U.S. 368. Nor are only the most obvious devices !' i 1.\' 
POWER TO ENFoRcE THE FIFTEENTH AIIlIiNnMENT . reached. As the Court said in Lane v. W ilsoo, supra, ! 'Jri ' 
The principl .. just stated establish that the right '!The Amendment nullifies sophisticated as well as ii"ll 

of the States to regulate' their own elections is sub- simple-minded modes of discrimination." . There is no ;1:;'.:" ·.~,1111'" I,:, i 

ject to constitutional limitations and that the Fif- basis .for the claim that present literacy tests and , 
teenth Amendment, in particular, authorizes Congress similar. requirements are any more insulated when (, Ai~ i 
to intervene ,in appropriate circumstances .. It thev 'are used as engines for discrimination.. ., t,:~\" t, 

" I,: 'II I! remains to show' that the ·Voting Rights Act insofar , I •. A' . liteNll'l"Y' ~A"t· . l1Ul/II (J'»erats as an tmgi1UJ' 0/ .. racioJ I, , ,::1, I 
as ,it, suspends 1i:teracy tests and comparable pre- tliscrim~Um-" r I:' ;.)i, i ' 
requisites to.voting·in·some States, does not overreach I .1 To be sure, in"Lassiter v. Northampton Election. I ;}:,; I ,; 
th" 'boundaries of congressional power or operate Boam, 360 U.S. 45, the Court found no fault with a. i'.f'J I" 

arbitrarily .. , ·We turn first· to, the :subs·ta.ntive que~ to literacy, qualification,' as, such, but it reoognizedthat i,·;l11 I l tl'on f • 1':::;:/ ! o power. .' ,.' '.: ',.' Itil 
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· ... 
,:~ 40: 

~~n'(;~i&!':litemq:;,tes~"';'faw :~:: ita' : face;' 'mayJJM 
eml>~oYed.,~ perpetuate that· diser1mination which .. the 
Fi~enth' Ame~dment' was . designed . to I trproot. '. 
Id. a~ 53. See; also, Gray v. 8ander8~ 372U .. S. 368~ 
379. Indeed, as. the. opinion· in Lassiter notes,' the 
Court had earlieI'. affirmed·· a decision l:l.lillullin· 
Alab~a'8 '~4ducationa:1 qualiflcationon the groun; 
~t. It was merely a device to make racial discrini­
matIon easy. ''- 360 U.'S. at 53. See Sch"nell v. Davis, 
336 U.S: 933, affirming 81 ·F. Supp. 872. And, only 
1~8t Term, the C~urt voided one 'of Louisiana's eduea": 
tlOnal tests. . Louisiana v .. United States, 380 U.S. 145.; 
See, a1.so, ~nited States v. MiSSissippi, 380 U.S. 128. 
,In light of the decided cases, :it need hardly be 

demonstrated ·that literacy tests open the door to dis­
orimination by local registrars. The vague "inter-: 
~retatio~:' or '~understanding" tests recently in vogue 
'1D • LOUISIana and Mississippi offer perhap'" the 
eaSIest opportunity fol'· discrimination. But many 
of ·the same abuses 'are obviously possible under tests 
that require the applicant to complete an application 
form .(, . Vi.......: ..... ,: 

. as ill '.L.L6UUa, Alabama, Mississippi and 
~ouisiana today) or. to read and write a section of 
the State constitution (as in North and South Caro­
lina· toda~;. As· a 'matter of history, the various 
forms . of 'literacy test adopted by the Southern 
S~te.s . we~e all. ~nsidered e1footiveengines of 
discrlrrtlDation. .. agamst the··Negro franchjse. ln~ 
d~ed, ,the : so-called "constitutional interpretation 
test" was sorQetimes viewed as a couveJJ,ient opening 
fo~ the qualification of- illiterate whites rather than· 
an ob8tac1~ to- the Negro: appliclUlhag~~t 'Whom a 

I 

, 
I 
r 

'~" 

tp,adfng and writing.ie8t or applioatiOI,l f1?tm requi.re~ 
JP.f¥1t .was deemed .a more, ,effectiv~ ~nj~r. Tha~ 
~lIl$ to have been the app~h o~ :t~e South'Caro­
~ ~titutional convent~o4,of.1895 (see the Stat&­
moot, ,supra, pp. 2()....22), At all eveht~ it. is clear tha.t 
those who wrote the South Carolina. literacy tests 
now in effect understood its potential, as 0 m engine 
~(r~cial (fu;~rimination (aupral pp." 18-22).' ' 

Discrimination through the oh1lS8 of literacy team 
mid comparable devices is no mere theoretical poas~~ 
bility. It is an indisputahie historical fact tbatthese 
tests were conceived and used ill the. South to bar 
Negroes from the franchise." U ntH 1890, ~I1 th(} 
States of the old Confederacy enjoyed virtually um­
versal manhood suffrage---albeit crude forms of in­
timidation were attempted to keep the Negro from 
voting. But in that year Mississippi led the way 
with its "understanding" test, adopted for the avowed 
purpose of discriminating agaiJist the Negro. See 
United States v. Mississippi, 380 tr.'S. 128, 14.4. And 
as the other States with substantial Negro popula-

: , ao That was foreseen by the Con~ as early as 1866 when 
Section 2 of the Fourteenth Amendment was submiUed. The 
central purpose of that I?rovision-which assessed an appor­
tiorunent penalty against./States denying the vote on grounds 
other than alienage, minority or conviction-waa to discourage 
disfranchisement of the new freedmen; the penalty was not 
C9nfined to outright racial disqualifications in recognition of 
the possibilIty that the Negro might be as e1fectively barred. 
from voting by mo~ jn~irect means, inclu1ing lire~y tests. 
See Zuckerman, A OQfUlideration of ths HUJtoty and Present 
8tattuJ of Section. i of th6 Ff.1UrteentJ. Amendmcmt, 30 Fordham 
L. Rev. 93, 94-103. . 
:1' .,' 
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;' tions+-including,~t South .: Carolina' ,in ,I 1895-followed. 
'Suit,11 .they" were' usually, no :less candid about their 

" purpose., '"See;' e.g., Virginia Constitutional Conven­
,tion (Proceedings and Debates,'1901-1902) 18, 2972, 
:3076-3071, and the. excerpts from' the proceedings 
,of the South Carolina Constitutional Convention, of 
1895 ,reproduced·in t~e,Statement, pp. 17-22., 

81 T~e basic chronology of iiteracy tests and simiiar require:. 
'ments'In the Southern States is as follows: ' 
._ 1. Reading O/fId/or writingi Mississippi (1890), South Caro­
lina (1895), NQrth Carolina (1900), Alabama (1901), VirginilL 
(1902), Georgia (1908), Louisiana (1921). And see Oklahoma 

'(1910). ; . , 
, ,.2. ~~pletion 'of ~~ application form: Louisiana (18DS), 
VIrgInIa (1902), LomsIana (1921), Mi"sissippi (1954). 

,3. Oral C01t8titutiunal' "UIIUlerata;nding" and "interp'1'rtation" 
teata: Mississippi (1890), South Carolina '(1895) Virginia 
(1902), Louisiana (1921). ' ' 
, 4. Understanding of the, dutiea and obligat'lona of citizemhip: 
Alabama (1901)" G.eorgia (1908), Louisiana (1921), Mississippi 
(1954). 

5. Good moral character re<.J.Uirement (other than noncollvic­
tion of a crhne): Alabama (1901), Georgia (1908), Loui!;illna 

, (1921), Mississippi ( 1960) • ' 
, At' the SR.me time alternative provisions for qualifying to 
,vote weI,'8 adopted to assure that illiterate whites were not di~­
franchised. Thus, in Louisiana, North Carolina, and Okla­
homa, white voters were exempted from the literacy test by 11 

." ':voting' grandfather clause." La. Const. 1898, Art. 197, ::;l,(~. 
5; N.C. Const: 1876, Art. VI, Sec. 4, as amended ill 1!IINI; 
Okla. Const. 1907, Art. III; Sec. 411., as amended in 1910. Tho 
s~e result was, accomplished in Alit-barna, Georgin., and Vir­
gInIa by the so-called "'fighting' grandfather clause." &-e 
Ala.. Const. 1901, Sec. 180; Ga. Const. 1877, Art. II, Sec. 1, 
. para. IV (1-2), as amended in, 1908; Va. Const. 1902, SIlC. ID. 
Several of' these' States provided a separate exemption from 
the literacy ~uirement for property holders. See La. Coulll. 
1898, Art. 197, Sec. 4; Ala. Const. 1901, Sec. 181, Second; Va. 
Const. 1902, Sec. 19, third; Ga. Const. 1877, Art. II, Sec. 1. 

i 
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fi,.Nor was the expectation of those -who devised these 
tes~ disappointed in subsequent· experience. ' To be 
'sure, for a time, literacy and comparable qualification 
tests remained dormant' while cruder expedients­
like the" grandfather clause", and the "white pri­
mary"-barred the Negro from effectively exercising 
the franchise.' But .when those devices were outlawed, 
the literacy tests were revived. See, e.g., Louisiana v. 
United States, 380 U.S. 145, 148-149. And now-per.:. 
,haps more than originally had been,thought neces­
sarya2-they were applied "with an evil eye and an 
unequal hand." The cases decided in this Court alon,e 
sufficiently attest the fact. ~See Schnell v. Davis,. 336 
U.S. 933; United States v. Thomas, 362 U.S. 58; 

Para. IV(5). And Alabama and Georgia additionally ex­
empted persons of "good [moral] character" who unders~ood 
''the duties and obligations of citizenship under a republIcan 
form of government." Ala. Const. 1901, Sec. 180, Third; Ga. 
Const. 1877, Art. II, Sec. 1, Para. IV(3), as amended in 1908. 
Another device, invented by Mississippi" and ·followed, for a 
time, by South Carolina and Virg~nia (and ~ater Lou~sia~a) 
offered white illiterates an opportumty to quahfy by satIsfymg 
the registrar that they could "understand" and "interpret" a 
constitutional text when it was read to tbem. Miss. Const. 1890, 
Sec. 244; S.C. Const. 1895, Art. II, Sec. 4(c); Va. Const. ,1902, 
Sec. 19, Fourth; La. Const!, 1921, Art. VIII; Sec.'l(d). For 
later registrants,' South Carolina substituted a property alter-
native. S.C. Const. ,1895, Art. II, Sec. 4(d). . 

II The Negro illiteracy rate ~n 1890 in the seven Southern 
States which adopted these tests was as follows: Alabama, 78%; 
Louisiana 77%; Georgia, 75%; Missisippi, 74%; South Caro­
lina, '130/:; North Carolina, 70%; Virginia., 69%. These P?r­
tentages were IDqch higher than comparable figures ~OJ' whIte 
illiteracy: Alabama, 19%; Louisiana, 19%; ·Geor~la, 17%; 
Mississippi, 13%; South Carolina, 18%; Nortb Carolma, 25%; 
Virginia,15%. See Compendium of the Eleventh Cen~us, Part 
III, p. 316. 
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Aldbama, 'l', :Umted States, 311· U.S. 27 J Loui8~ v. 
. United States), supra. See,. also, ~ Un#ed State, Y. 

Missis8ippiJ BUpra. . Moreover, in each of the 32 vot~ 
suits initiated by the Department of Justice since 1957 
which have come to final judgment, the district co~ 
or the court of appeals has found discrimination in 
the use' of those tests. as The same conclusion has been 
reached . by all those who have investigated. the 
problem (see infTa) pp. 56-60). ',", 

Ii Alabama: United Statett v. Aiabama (Macon Co.\, 192 F. 
Supp. 617 (M.D. Ala.), affirmed, 304 F. 2d' 583 (C.A. 5), af~ 
firmed, 3'71 U.S. 3'7; United Statesv. Alabama (Bullock Co.)~ 
'l Race BeL L .. Rep. 1146, ii52 (M.D. Ala.) ; United State, v. 
Atkim, 323 F. 2d 733 (C.A. 5) and supplemental decree on 
remand, 10 RaCe Rel. L. Rep. 209 (S.D. Ala.); United States Y. 

Penton, 212 F. Supp. 193 (M.D. Ala.), supplemental decree BUb 
nom. United State; v. Parker, 2M F. Sup!>. 511 (M.D. Ala.) i 
United States v. MaytM, '7 Race Re1. :to Rep. 1136, supplemental 
decree, 9 ~ace ReI. L. Rep. 133'7 (S.D. Ala.); United States v. 
Logue, 344 F. 2d 290 (C.A. 5); United States V. Oartwright, 280 
F. Supp. 813 (M.D. Ala.), supplemental decree IJ'Ub nom. United 
States v. Strong, 10 Race ReI. L, Rep. 110; United States v. 
Hines, 9 Race ReI. L. Rep. 1332 (N.D. Ala.); United Statell v. 
Furd (C.A. 2829), 9 Race Ret L. Rep. 1330 (S.D. Ala.), 
decided AprIl 13, 1964, supplementai order, June 18, 19M. 
. Georgia: United States v. Rai:nell, 189 F. Supp. 121. (~I.D. 
Ga.). 
. Louisiana: United Btate8 v. McEivem, 180 F. Supp. 10 (E.l>. 
La.h affirmed IJ'Iih nom. United States v. Tlwrnas, 362 U.S. 58j 
Unitea States v • .48S;1J, 01 Oitizens OO'Unci1tJ, 196 F. Supp. 008 
(W.D. La.); Umted States v. Ma'1IIning, 206 F. Supp. 623 (W.D. 
La.); United States V. Fom, 211 F. Supp. 25 (E.D. La.), af­
firmed, 334 F. 2d ~9 (O.A. 5); United States V. Wilder, 222 
F. Supp. 749 (W.D. La.); United State8 V. Olement, 231 .... 
Supp. 913 (W.D. La.) J United Statu v. OrOlWford, 229 F. 
Supp. 898 (W.D. La.); United State8 v. Lmisiana, 225 F. 
Supp. 353 (E.D. La.), affirmed, 380 U.S. 14tf. See also, U~ 
ptates 'y. Ward, 849 F. 2d '79ts (C.A. ~). 

Mississippi: United States v. M at"'u, O.A. 6429, decided ~1 

t , 
\ 

I , 
\ 

-ill 

:1-,lll"th' "Ii ht of the ~vei.wheI:IDing· evidence. that' they 
J.D e g ·at di rim 

.7 r .• d . gned an<l used p.s engiIles f(\1' ~Cl SC -

~~~. ~Sl't uld be 'extraordinary if 'literac! .tests 
\1lAtion, 1 wo h . une 
and; comparable requirements were s~me ow UJlIll d~ 
'fr' om lemRlative SCr"\ltiny und~r the Fif~~nth Amen 

b- • us on theIr face. Tho 
hient because they seem l1IDocuo . te t 
i 't' I. as the ca.ses make plain, that a literacy s . 
.. ac IS, di riminate~' (Gray v. 
which is "used as a cloak to Be . 

U S 368 379) stands on no different 
Sanders, 372 .., . 1 d to 
footing from any other test or deVlce emp oye 

the. saInO purpose. 
. h t st O'f de"w,e CatrMeS 81/,bstam.:-

• Where a literacy test (Y1' ot er e l.~J..iI 
II. • •• ~n.atiM 0 Mgrus trUJy prOl/lW 

. t·uu 4a;nge7' of -racial a'Ul()1'll1(l,~ f' j(Yl'C'[,'M/ the Fifteenth. 
ita W~ entirely, as II -m.eaft8 Q en . d and event 

· .A:menwpl.6nt, for tM period neoes~a1'!! If) 'I'eme. 1/t pr 
• • _1 0/ t1.~ .'''''''onstitutionaZ practw~ re'J}wtuI ,'W ",,"" . . . te t 
· The appropriateness of outlawing litf;'rp,.cy .. s s 
Which have been abused is largely settled by LQu~s~ana 

. ). United States v. Allen, C.A. 6451, de .. 
11, 1965 (N.D. MISS., . . United States v. Ram8ey, 331 
eided May 2'7, 1965 (N.D. MISS.), . L nd 301 F 2d 818 321 
F.2d 824 (C.A. 5); Unite4 Sta~e~ V. 'Yd 'July 16 1965 (S.D. 

d 6 (0 A 5) and decree on reman , ' d 
F.2 2 .., W 'I'd 345 F 2d. 857 (C.A. 5), and e-
Miss.); Umted States v. ~965 (S.D: Mi~.); U1Ir~ted Sta~ell V, 
cree on remand, May 2f),. r 24 1965 (S,D. lvlISS.); 
MoOZella;n, C,A. 360'7, decldet S;:<,:> d~ided July 31, 1965 
United States V. Hosey, C .. Ola ton '0 A 6420 decided June 
(S.D. Miss.); Uni~ed ~t~:u:a st'!te8 'v. ~ikelZ, CoA. 192~, d~~ 
lO,1965 (N.D. Miss.) , . ~ Un·ted State8 v, D'li/ce, 332. 
aided March. ~6, 1965 (S.D. MUlf~.), 'd' May 29 1964 (N.D. 
F 2d "59 (C.A 5), and decree on reman 1 d 'd' ed. Aprl'l 8 ' .' .. 0 bUOA633 eCI , 
lliss.); United States v: amp e, . • N~. D.O. ~3-61, d~ 
1965 (N.D. Miss.); Ufl,ited :fat) V· do.:ree ot' civil' conteIl\P~ 
cidedJune 24, 1964 (N.~, l~'d ~~atett v. Millais"aippi, 33~ F. 
entered. August 1,3, 196~, U1lo#e '.. d CA. 161l6, decIded 
2d 679 (C.A. 6)., and .decree onrem~ '.... . ..... . 

r lIarch 16,1906 (S.D. MIss.h- . 
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,v. Un~ted States, 3BO U~S.145.; ,·:That decision squarely 
sustams the propriety. of enjoining all use of Ii 'test 

. or device which was' intended and has· operated as' 
an engine of racial discrimination. . The basis for. the 
prohibition is,. of course, the danger of 'future abuse. 
Congress, with its' broader legislative power to fl"':.me 
the remedy f'Or. an evil' within its power to obviate 

t 
' , 

may: cer amly choose relief that would be within the 
power of a court. ' 
: !tis not a . sound objaction that some of the sus-

. pended· qualifications are susceptible of constitutional 
applicati'On and ,may sometimes have been .constitu­
tionally apJllied. It is a settled legal principle of 
general application that when important rights llU\"c 
been violated, the remedy may' go beyond restraining 
the plainly unlawful conduct and prohibit associated 
acts which would be permissible at the hands of 
'Others or even the defendant if they had not been 

. used to perpetrate, the wrong. '-'Equity has POWel;. 

. to eradicate the evils of a condemned scheme by 
prohibition of the use of admittedly valid 'parts of lUl 

invalid whole." United Statesv. Bausch & Lomb Co., 
~2~ U.S. 707, 724. "Injunctions in broad terms are 
granted even in acts of the widest content, when the 
court deems them essential to accomplish the PUI'­

poses of the act.". May Department' Stores Co. v. 
Labor Board, 326 ·U.S. 376,. 391. See, also, Um'tell 
.States v. Orescer,tt A.musement 00.,323 U.S. 173, 188; 
United Sta,tes v. United Gypsum 00.,340 U.S. 76,88, 
~9; Swift.&:. 00 .• v. United States, 276 U.S. 311. And 
~~ 1.'erry v. Adams, 345 U.S.' 461, 475-476 (opinion 
'Of Mr. Justice Frankfurter). The principle I'UUII 

,'./ 

I 
I 
I 
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through the-whole' 'body: of" our· law~ . ,E.g., ·Warne" 
,~:Oo., v. Lilly &: 00., 265. ·U.S. 526, 532. \'. .' 

_.1. If the judiciary has that power, it·is also possessed 
. by Congress under its power to enforce.· The legis-
lature may paint with a broader brush ·than the 
eourts. See' Ourrin v. Wallace, '306 U.S. 1; United 
States v. Darby, 312 U.'S. 100, 121, It may take intD 
account the' practical problems of enforcement ,in 
drawing the' bDundaries 'Of regUlation even thDugh it 
reaches cDnduct' unDbjectiDnable per. see As Mr. 
Justice Brandeis said fDr the CDurt in the Assigned 
Car Oases, 274 U.S. 564, 583, with respect to a legisla­
tive . rule promulgated by the Interstate . Commerce 
CommissiDn: 

* * * in· establishing a rule 'Of general appli­
cation, it is not a condition 'Of its validity that 
there be adduced evidence of its apprDpriate­
ness in respect to every railrDad to which it 
will be applicable. In this cDnn~ction, the 
CommissiDn, like other 'legislatDrs, may reason 
from the particular to the general. ....... " ._ 

The same principle was approved with refer.ence to. 
CongressiDn~1 iegislation under .the enforcement: 
clause 'Of the Eighteenth AmEmdmerit in Everard's 
Breweries v. Day, 265 U.S. 545. The Court there 
sustained against constitutiDnal attack a general ban 
on traffic in malt liquD~s presc~ibed fDr "medici.J;lal 
purposes," because it. was appropriate legislation tD 
enforce th~ Amendment's' prohibitiDn on 'intoxic~ting: 
liquors "for beveragepurpDses"-even though there 
'would obviDusly 'be bona fide prescriptiDnsas' well ·as· 
tliforts tD 'circumvent .the Amendment by nOIr\inaUy. ' 

, .' '..:...., . 
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. Thus, tIl enforcing tha Fifteenth Amendment: Oon-
gT~ may forbid, the. use of voter ·q~atifi.cation ·la.WI 

where . necessary to lDeet the· risk ·Qf violations of 
constitutional rightaeven though, in the ltibSe11C6:,of 

a danger ()f illegaleonduot predicated upon the ,use 
of such tests, the same . laws might be an exerciaeof 
powers ret~~ed to .the -StateB.· In the actual .cirr 
cumstances, disestablishmento~ such tests fOf a period 
of five years is a wholly app:rop:riate :remady. .' 

. The. underlyjng justification for. this period ot di&­
establishment was recognized in L.Q'Uisiwna v. United, 
States, supra, 380 U~S. at 154455. Where in the past 
~e testB ~nd' ~vie~~ h.ave .. bee;n applied with less 
l:lgor . or hove llot bee~ applied at all to whites, 
6ven-handetl application to future registrants would 
leave the ballot available to less qualified whites than 
Ne~oes. That result would perpetuate abridgment 
of the right to vote on account of race. a. Doubtless, 

., The 'princip~e ~~ w?ll settled that, whe~ there is no legiti­
mate baSIS fo.r distmguishing between classes, a ~n<Ution which 
has been waIved ~or one class must be waived for all. 800, 
e.g., ifYWa-,!eB JLlWfI,U Natiorwl Bank v. /!e'MWtt, 284 U.S. 239. 
Cf. Nas~, q. «It S~ .. L.Ry. v. f/'I'O'IJY1I,i1Ifh 310 U.S. 362; 
!!thyZ GasoZvns (JO'I'p. v. U",ited States, 309 U.S. 436,461, Nor 
lB there ~y novelty in applying the rule to colTOOt violations 
of the. FIfteenth Amenclment.· ~ Lane v. WilBon, auprtJ, 307 
-p.s. ai! 2'l'fi..,.274$. ln~, ~ ·{.assite1" Y. Northampton ElectiuA 

. lI~rd, 860 y.S. at 60, wltile upholding North Carolina's liwr-
8IJ1 test on. 1ta face, the Court was at pains to note that it WIlS 

. not condontnO' th l!_ft4-' f . --e e &ppu~,on 0 the test to new applicants if 
~ • exempted by the gra,1\4father clauses weN. still yoting; 

If they were allowed to v~ without taking a liter­
uy test and if appellant were denied the right to vote unlt'll!lS 

4Q 

a1IO~. ·the survival in. any form<of a te8~or. dovice .lon
g 

used as. a mothod' of' denying con8tl~tlonal rlgh~ 
would. in itself tend. to deilY equal voting oPPortuni­
tiea bY' discouraging Negro app~ti~nS.· . ." ' 

. 'I'! What is' more, after generatlOns of followmg· a 
hardened policy. of discrimination ag~8t. the Negro 
franchise, it would. be exceedingly difficUlt for the 
most well-intentioned State administration to see that 
potential engines of racial ~scrimination were nOW 
administered fairly and equltably on a local. level. 
The use of literacy tests and comparable deV1c~s to 
disenfranchise Negroes in areas where they constIt,?-io 
a. substantial proportion of the voting age populatlOn 
is so ingrained as to make it impossible to assume 
.that the practices of a century will be suddenly 
abandoned. Cf. Eubanks v. LouisiaM, 356 U.S. 584. 
History teaches thh.t habits of long standing a~e not 
so. easily discarded. That is particularly t~e ill the 
. area of racial discrimination. Indeed, ,the hlstory of 
the Fifteenth . Amendment litigation in this Co~rt 
alone indicates the durability of the policy of barrmg 
the Negro from the franchise by· one llleans or an· 
. oth0r.aG Moreover whatever the appearances, 80 'long .' . 
. she paSsed it, members of the white raCe wouid recei~e prefer-
. ential privileges of the baUot conttary to the coIDnla.nd of ttle 
F' £too th Am ndment."· . '. . . . . \0 T~at hi~ry includes violence .(United State8 v. Ree8e~ 
:.92 U.S. 214; EO) Parte YarbqrO'Ug'/i" 110 U.S. 651), use of th 8 
." ndfather clause" {Guinn, 81J/praj· Nye1"B v. AMer

s
01l, 23 

gra. . . "(N • ".... V He'Nf,(/,nm- 2'13 
'U S 3(8) and the· "whIte pnmary . ~.,.... . ~ . .., . 
,U:S: 536;' Nwon v. Otnl(loo, 286 U.S. "13; Smith. v. AUtwngkt, 
821 U.S. 649; Te'1"1"!I v. Adams, ·345 U.S. 4(1), N80rt..to.p~ 
-dural hurdles '(LQ1n6 v.· Wilsoo, 307 U.S •. 268), racI~ gerry· 
i.mandering . (OomiUifm v. ,Light/oot , 864 U .. S. ~ap.)t lJIlPl'9W 

. 
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·.~s:;.;the: test/.involved' is'. susceptrble·:to··ma.nipulatio~l! 
It IS, proper'to take:accotmt of the'''pressures'' which! 
.a/~PQlitically dominant white. community" can' exert' 
on lo~al officials:. 'NAAOP v. Alabama, 357 U.S. 449, 
463; Bates' y~; L1,ttle Rock, 361 U.S. 516, 524;, Louisi­
ana v. }{AACP, 366U.·S. 293, 296; NAA(JPv. Button, 
371 U.S.· 4115, . 43~36; Gibson v.Florida, 372 U.S. j 

539, 548, at n. 3; Anderson v .. Martin, 375 U.s. 399,' 
403; cf. Shelton v. Pucker, 364 U.S. 479, 487. ' 
. In s~ the principal reasons justifying a legisla-' 
t~ve penod of suspension under continuing supervi­
SIon are much th~ same. as those which justify a court 
in taking.oomparable measures: in order to determine 
'''Whether the, old discriminatory practices really 
[have] been abandoned in good faith * * * to eradi­
cate past evil effects and to prevent the continuation 
~r repetition in the future of the discriminatory prac­
tIces' shown· to be 80 deeply engrained in the laws, 
policies ahd traditions of the State * * *." Louisiana 
v. United States, supra, 380 U.S. at 156. 

There we.r.e~ moreover, additional subsidiary reasons 
for the five-year rule. First, some of the qualifica­
tions included among the tests and devices are simpJy 
~ot susceptible of non"discriminatory application, at 
least at. the present time. . Clearly' this is true of tho 
requirer,nent that, :registere~ vQters must vouch f01' 

nmv applicants as applied in 'areas. where practically' 

chaIl~n~ ~Vnited Stau8 v. Thomas, 362 U.S. (8), and, finally, 
the di~nmmatory use of tests (Soh~ell v. Davia, 336 U.S. U:J:J; 
Alabama v. United States, 371' U.S. 31; LouisiaM v. U,&iltJ 
.Statu, supra). '.' , 

i , 
I 

I 
i 

nQ Negrpes are qualified and ':r:to whites will serve as 
vOllchers for Negroes. Second, in light·, of educa-

I 

tional differences between whites ·and Negroes. attrib-
utable to· the public policies of. the States involved, 
even a nondiscriminatory· application' of the' tests 
would. abridge Fifteenth .Am:endment rights. Third, 
Congress believed that it was inequitable to apply to 
Negroes tests and devices adopted while large num­
bers of Negroes were illegally. disenfranchised, and 
that reinstatement of such tests should be permitted 
only after Negroes had been admitted to the franchise 
on. the' same terms as whites' and had an appropriate 
opportunity to determine, with their fellow citizens, 
what qualifications should be impo~d.· S. Rep. No .. 
162, 89th Cong., 1st Sess. (1965), Pt. 316.· 

In all the circums~ances, the. disestablishment of 
literacy t~sts and comparable devices for five years 
was warranted. At least, the remedy is plainly within 
the bounds of the broad legislative discretion to select 
appropriate means to execute the command. of the 
Fifteenth .A:mendment~ No more . is reqUired than 
that the means be reasonably adapted to achieving 
the permissible end. (See p. 30 supra.) 

I. THE VOO'INO' WORT8 AOT OJ!' 196~ ESTABLISHES A FAm 'AND :itEA.­
~N.ABLE PROOEDUBE FOR DETElWlNINO WHEN AND WHErHEB USE . 

OF A LITERACY TEST OR 8IMILAR TEST OR DEVICE SHOULD BE. PRO- . 

IJIBITED BECAUSE OJ!' THE DANOER OJ!' ABBIOOEKENT OF THE mORT 

TO VOTE ON ACCOUNT OF RACE OR OOLOR' .' . , 

Literacy tests '(and also. the 'other tests and devices' 
described in' "S~ction ~H c» are susceptible of' const'itU.:- .' 
tional use in' fixing the' qualifications of voters, but 
they also lend themselves to abuse as instruments of 

I 

I .', 
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.. racial .d~8crimination;.Yi61atirtgithel;Fifteenth A.tn~. 
mente . Where' that danger exists;. Oongress, as· we· 
have·seen, has ·ample .. pDwer to proscribe.further use 
of the ·test as an enforcement measure. Given the 
ambivalent .eharacter of· the tests, the· legislative prob­
lem was to provide a· swift, efficient and equitable pro­
cedure for suspending all use of the tests vrhere they 
carried a substantial danger of discriminatory use 
while permitting their continuance jn other instances. 

Congress solved the problem by establishing two :re­
lated phases in an essentially unitary procedure. 
First, under Section 4(a) the use of any test or de­
vice (including a literacy test) must be suspended 
whenever it is determined by the Attorney General and 
Director of the ·Oensus (I} that the State or a political 
subdivision maintained a test or device on November 
1, 1964, and (2) that in the November 1964 Presiden­
tial election less than half the· adult population par­
ticipated. This initial step provides a simple 
and expeditious method of separating those States 
and political subdivisions where the use of a 
test or device· carries substantial danger of violations 
of the Fifteenth Amendment from those in which the 
cianger, if any, is significantly less serious. But tho 
first phase is only temporary .. Recognizing that tho 
determinations triggering BUSpeilsion might be im­
perfect guides to the actual danger, Oongress, in Sec­
tion 4 (a) and ~d), offered any State or subdivision 
as to which the determinations had been made the op­
portunity to submit the issue of past abuse and con­
sequent danger of future violation to . judicial exami­
nation: it provided· that the suspension should cease 

, 
I 
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d"fuJi
. United 'States' District Gourl for th~; District 

~t Columbia should find. that the test 0).' device had not 
~~n·'useq. in a discriminatory fashion during the pre .. 
ce.~mg· five years except in limited and ~peedily cor-

. rected. instances. In this aecond phase of the pro~ 
ced~re~ therefore, there is a full jil<licial inquiry into 
the ~ritical question whether the test or device oper-· 
ates only as a legitimate test of voter qualifications or 
carries a significant danger of continued violation of 
the Fifteenth Amendment. Each phase of thf.' pro­
cOOu're, understood in its context, not only bears a 
reasonable relation to the preveutiop of violations but 
~perates in a fair and rational manner, 

i 1. 00ngres8 had ample basi8 101' cO"IWluding that where the 
maintenance 01 a te!l~ 01' device coinoi4ed with the participa­
tUm:' of only half tlte p()pulaiWn in a President·ial election, 
~"ere was sufficient (langer that the t~8t WlUl beitng U8ed as an 
6"Jltrument of r(U)itil discrimination to warrant 8U8penditng it 
'mk6s and until freedom Irom abu8e could be proved. 

The power of Congress to suspend a test or device 
which may ·be a vehicle of racial discrimination is 
not dependent upon proof that the test is actually 
being us~d to 4efeat the Fifteenth .Amendment~ 
Congress may deal with dangers-with tendencies 
and probabilities-at least wh.ere the restriction is 
not wholly disproportionate to the danger to be met. 
This principle is an established part of our consti­
tutional law. In North American 00, v, SEC, 327 
U.S. 686, 710-711, the Court held that the reorgani­
zation of a holding COlPpany, qnder the :rqblic Utilitr 
Holdmg Company Act Qf 1935, was pr():p~rlr re'luireq. 
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\ -:·-:.:,'!;'·"i/':·,' , . ," ;.: .. ".'.. .' .... ti~i~:";.:·l'\;·;::;r.\;:;;.!.i,:l';.;·~i~{'i~t<.;;'f~.:·~('~·"tr.,l . i , 

t,.~.·~.·.,:.~.,,':.,;,.·;,.'~,.!' .. ·:::,,:;::~,;,:,i.;,: ... :.:.-,.:: ...... ' •. :.;.~.:; .. :':.~.!.:.:.".,.!.'.· .. ·;.' ... '.,~;i.: .. ,.'::,.~.;,.··:·}.·.:!":,\:,:~.·.':::,.',., .•.. . . , 54 , 55 ,'. ·li~~if1;irl~;!\,\~~1:;t;;;;,t@k%)&!:: i \:1 
'~.' ~~ - .. .. . 'n~;;?:' ·:',·i.~!;::·.,··: ~"~;':'. 'i:~':·i~\~~t·,~i;~:;~,i>i'.i·:i:: I "i"; 
:,; •. i.;;.·.;.~.;.i.;.'~ .. ·'·· ... ;:.' .......... , .. ,:. . even though it had .engaged in none of the evil prac~ ·ably adapted to a permIssIble obJectIve, i':~~§~::'f:~::'~~(::~<'::': 1.<:.~;::~t:<~ : I' 

, '. ',: :" .• :!':.:,,' .. :.: .1· '; ) .~.' 'I J'.~ .. 'r. ;' ...... ). , .. <' '. I \ 
"'Il", . t· hi h C ht t f stall· C lB'Upra~ : I . I~,·~~\t'~··:'·':· 1:'·"!I\'!.'<I,\'::' .• rlr:.~.'!:.'.'t\i'~' \ 

0\;]\" :r,,:s :ou:'d r::::;v~S::::::f Co~reconsi;e:: W 0:,. Here the danger was continued raciar.dep~iv;.t~on:r/~;~(:JNJ:: i ' 
~r·~:LI> . potential if not actual sources of evil." "[I]f evils .. of voting rights in urgent circumstances:"de~~d~p' .. ::';/;;;~:'::::".:-:··/~.Y:',il· ; 
'o'V;.· '. ':' disclosed themselves which entitled Congress to legis- immediate remedy. The triggering mechanis~'~p:r9:;·;:':j.?:<:·,./f .. ·:\~'» li 
.';:f . late as it .did, Congress had power W legislate gener- vided by Section 4(b) and the re:'Ult~.:a."i::ii~>':::':S;,q i 
! .. \'~.'/ ,~. ally, unliinited by proof of the existence of the evils suspension of tests and devices pendmg JU' :l~lll: ': .. :Q e~·:(·':·:':':":·'::·:';:··';'''.'/~;.Il i 
;",:::'.;' 0 t' of e ted are suited to that end'" ' .. ' ... ,' .... ": ..... ,. ·,···t 
·'ij,· in each particUlar situation." Id., 710-711. In the mma lOn, I requ s , .',: .. :,:~i:::'''!·.:<: :":':;:::'~::';"'~;.'::':;::;':)::{llj I 

,li.i;·:· National Labor Relations Act Congress outlawed I (11) Low voter participation in a State maintainin(o.·;!'te!'lt ~~··":":·:·':::;·::(··<}\i· i 
./ '. labor practices "which provoke or tend to provoke devic~" fo~ determining voting ~ual!fi~ati~ns·.' i~.: ~ .. ,.,~.uit~~l~ .. :'.:·.' .. :' ::.:':<:::!;:/ :.)\:: i 
,.. strikes" and "(lead] or tend to lead to labor disputes." interIm gUIde to the danger of dlscrlmlllatlo~.,;":. ::':!<. :'::' .::.; .... ,.: .. :.;:>:.' .. :~':'.:~:.:l!! 
'.;' Labor Board v~ Fainblatt, 306 U.S. 601, 607, 608. . The two determinations which trigge:r :~uspension,· .. :'·.:·,.:'·.·'<'·:···,:!!1:: 

Compare Katzenbach v. McOlung, 379 U.S. 294, 301. ' under Section 4(b), while by no means ~oPclusfv:e~:go.;i;,. '.:::: :.:';;",):\ : 
. :. In United States v. Darby, 312 U.S. 100, 121, tho far to show that the "test or device" maintained by ",~':' .: ':. ·.:,'.'··,i!' ' 

. . . ~ " : ••. ' . .•...• " if . 

Court cited with 'approval the earlier decision in the State is being used as an instrument.~t:raci~tdis~ ::.' .... ~;'. '.':.)~: !. 
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Thornton v. United States, 271 U.S. 414, upholdillg crimination. '::.:': :;'::' :.:' , :' ': .: .«:. ,':- ... < .... :.<\\1 :, 
a law requiring the dipping of all cattle in a diseaso The H test or device."-The very existenc~ ~f. a·.~ '.t~st ... ,::, :.:). . .... :". "il: J, 
infected area in order to prevent shipment in inter- 01' device" of the kind defined in Secti~n.4(~) .. is,··.·,:.:' :: ..... : ... '.:.11\ ;.: 

state commerce of some of the cattle which might \ e~idence of substantia~ danger of violat~~IJ.:.,·of ·~~e.:.\. ·.'>,'~·)'~·'i'·:~~::'Jf,r;; : 
be infected. In Board of Governors v. Agnew, 329 r FIfteenth Amendment ill areas where offiCIals·, may. b~: ':.: i::' ..... :;:, :\1 'i I 

U.S. 441, 449, the Court affirmed the enforcement of t". disposed to deny Negroes the right to vo~, .. for,·histQ;ry:. :'/'::':;;,;·,\:~·;~::"".JI!I· .,\ .. ; 
Section 32 of the Banking Act of 1933 as a "prc- shows that in States whose policy has' been· ope. ·.o( "~"".:': 'i< ,':,:::;')\J J 
ventive or prophylactic measure" not requiring proof t !'acial segregation all such tests and devjc.e~, ~av~I~~ :,~.·::,/:·<\':·:::"-}:::':fl~;;i;!li ~t .. 
that a director had or would actually violate hili peatedly been adopted and used for th~:,~urp~s~ ·,of.:)i;.'::'\"</.:.;,,~{\;)~l 
fiduciary duties because Congress could act "t. t- circnmventing constit~tional ~arantees.,:,W,(4aV .. ,~;.&:;\;'t"i,::J~! 
remove tempting opportunities." Compare De Vl'llll , already noted the conSIstent ~dmg o~ t~~·:J~?W.'t:s.;~~~~;.:.'<":.:,::':i'.:;/\-;/':::J,\I!\ 
v. Braisted, 363 U.S. 144, 157-160, 160-161. Tho .', such tests were used as engmes of discr.J.IQ,~at~o~!~.:~/.:.::;:~." :>:·:::::;::!.:,:,!I!, \ . 

. principle we invoke, which was applied in all thCHtI , the South (supra, pp. 44-45, n. 33). The:';r~~9r4a,:~u::?:::.\j,,::;:i('()/~I,.JI" j 

cases, is, of course, only a particular corollary of l these cases and other voluminous evideneEr.:·:Q{>t:~u~;.:'\:~·.::~~;:·{;~~;;i .. )i:;~:/·:t;.;it i 
• the broader proposition that legislation which offt~nd14 . abuse of a variety of tests and device~:::'f~:~::p~t.~~~~''';i':~?:'·,~~&jJ;i;~:;:;:~;}lr I 

¥jf&~~~l~!~iIL:::::~:=_t_,:~:~:~~~~~~:~,:~~JEr~&lij~fj~ ; .. 
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.. Literacy 'tests,'.l.lre no b~tt~r, th~ 'othel'B,' .. Tho 
Chairman 'of the United states Civil Rights Oom­
mission testi1ied that the tests and devices defined in 
:Section 4(c) of the Act "have been the. moat widely 
used and most widely abused." He added: "* • • 
[W]e have found that literacy tests are the one great 

, universal device used for denying Negroes the right to 
vote." (Hearings on H.R. 6400 before Subcommittee 
No. 5 of the House Committee on the Judiciary, 89th 
Cong., 1st Sess. (1965) 266. See, also ide at 125-127, 
259, 267). Similarly, the Attorney General, on the 
basis of experience in the administration of the Civil 
Rights Acts of 1957 and 1960, testified (id. at 
ll9-120)-

I know t.hat in some of these instances, some 
of these States, * * * the literacy tests hayc 
not been applied to white applicants who nre 
presently 'On the books but they have been ap­
plied, not merely applied but applied in Ull 

impro:p~r manner, to Negro applicants, to keep 
them off the register. 

It was also noted that these voting qualifications hml 
first heen adopted in the southern States ill the 
1890'S,80 when at least 69% of the adult Negroes hut 
at most 25% of the adult whites were illiterate. at 

Had they been applied even-handedly to all persolllJ 
desiring to vote, there might be room for argmm'ut 
that the purpose was not enough to invalidate a qunl­
meation required of aU voters. But there was no 
intention to apply literacy tests even .. handedly. l.'bi:; 
is shown, first, by the declarations of their sponsors 

.8 See note 31, IfUpra, p. 42. 
I' See note 32, IfUpra, p. 43. 

• 
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51 
explaining how the programs embracing literacy tests 
would operate. In South Carolina, for example, 
Senator Tillman described the constitutional require~ 
ment that an applicant for registration show that "he 
can both read and write any Section of this Consti~ 
tution submitted to him by the registration officer'" 
as one which would operate to disenfl'anchise Negroes 
and explained the opportunities opened by the related 
understanding test: 

* * * If you put in here that a man must 
understand, and you vest the right to judge 
whether he understands in an officer, it is a con­
stitutional act. That officer is responsible. to 
his conscience and his God, he is responsible 
to nobody else. There is no particle of fraud 
or illegality in it. It is just simply showing 
partiality, perhaps [laughter], or discrimi­
nating.58 

The Virginia convention was given a like explana­
tion of the understanding test (Virginia Constitu-
tional Convention of 1901-1902, Pr.oceedings 2972): 

I do not expect an understanding clause to be 
administered with any degree of friendship by 
the ,white man to the suffrage of the black 
man * * *; I would not expect an impartial 
administration of the clause. 

Bearing in mind the l!Se of trivial mistakes in appli­
cation blanks to bar Negro applicants (see Brief for 
the United States in United States v. Mississippi, No. 
73, October TelID, 1964; at 30-31), there can be no 
doubt that the closely related literacy tests were also 

L 18Journal 0/ the South Oarolina OO'll.8titutional Oon'Vention 
0/1895 at 469. 
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~", ':··,i';,·' " op.~ion SE;lts. out a: list of:: is aPJ?Ilcatio~.,9ttiona' ma.r ~ eqllally .li1celr .whep.. pne. co:usi<iera thi~ 
• ','t' whIte. ~e~ons who were not r.equlred to f.a~ 

any wrItIng tes~ w~atever; thIS append~ ~l~~ faCt a.l~~e, but ~uch low;partiGipatiQll at leal:3t suggests 
, . '. sets out 1~ apphcat~ons of Negroes all of whom ~~t in those State~ a large <,!lass -(or classes) of citi. 

. had to wrIte ah arbcle of the Constitution and zj!~s was. barred from the polls. Three other aspects 
many of whom had to write Article II. " of the data indicate a strong praba!bility that much of 

See, also, H. Rep. 439 at 12; S. Rep. 162, Pt. 3, at the low partic.i.patio:p. resulted from the discrimina-
10-12; House Hearings at 7; Hearings on S. 1564 tory use of tests or devicea. Of the nine States seven, 
'before the Senate 'Committee on the Judiciary, 89th maintained a test or device within the definition in 
Cong., 1st. Sess. (19~5), at 11 (testimony of the Section 4 (c)-Alabama, Alaska, Georgia, Louisiana, 
Attorney G:eneral). This is the same kind of literacy Mississippi, South Carolina and Virginia, While 
test prescrIbed by South Carolina Oode § 2C-68. this might be taken to suggest only a correlation be-

Professor, Key, after a' careful study concluded tween any use of a test or device and low participa-
(Southern Politics (1949)576) : . tion in tbe electoral process, the explanation is 

. No matter from what direction one looks at disproved by the fact that of the twenty-one States 
It, the southern literacy test is a fraud and maintaining a test or device only the seven named had 
nothing more. The simple fact scems to he 11'88 than half theIr adult population participating in 
~hat the constitutionally prescribed test of ahil- the 1964 Presidential election. In the other 14 the 
Ity. to read and write a section of the conlltitu- ratio of participation was higher than. the national 
tion . is rarely administered to whites. It is 

I ed h ' average. Some further explanation is ,therefore re-
app I c Iefly to Negroes and not always to 
th Wh N qllired. The likelihood that the cause is discrim-em. en egroes are tested on their ahil-
ity to r~ad and write, only in exceptional in- I inatory use of the test or devices in States with 
stances IS the test administered fairly. * * • 1 less than 50% adult participation is strongly sug-

It follows that the first fact required to be found gested by the fact that in six of the seven States 63% 
before Section 4(a) was set in motion-the existt'Jwt! ,of the adult whites but only 25% of the adult Negroes 
of a test or device applicable ir the State or a Imb- were registered in 1964 (by computation from sta-
division-itself demonstrates a substantial:.-~sk ur I tisties in Senate Hearings 1472). r 
violations of the Fifteenth Amendment. I It is possible, of course, that tests and devices, even 

Low voter participation.-The second fact-Iu\\' t though fairly administered, bore harder upon N e.,. , 
participation in the Presidential election of 1964- I Kroes than whites in the six Southern States. But 

I 

points in the Bame direction. There were only Jlim. Congress in choosing between the two conflicting in-
States in which less than half the adult popllintiun • fel'ences was not required to -blind itself to familiar 

. voted in the Presidential election. Othel' explnru,- l history. All six States had long maintained' official 
. . policies of racial segregation extending from the 

. ~";f'I".~,qi!4oOJ,\ ·,·.i;;'Q.~~i"'~""'~illl"~~.:j~wi;~,;.t, •. ·,..~", .. a.~~i"~~"'':'''~,*:",i-'V.,,;j1!~1·;.;~.r.h,c"i-''''~~'''''~ '" '*'Hit ... t • ..., ....... ~~,~~"""'~......;...;""·,~A~, .. ~;~j~I.~ ....... *~i~;,,\~:I.,.1;~\ .•. ", •. ""' .... 1'.,:. .. _.: .•. ".i., 
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, ":'~~':'~':'·":'·:'~:'·:i":·'::"";"":';;'."".:~',.i.I.', ;.; ... ,:,~.i:'i" ,','" ';';" ". " ",.' . ,'6'2' "', "': ".' . ' .. ' , , . 63 . ':~:1~1~\S;t;;~J~~~~~;i~~~' J 
. - . . . ,,;· .. :::.'.l~ :';!;.,'(;: .:-J ,.: :::" (/ ,:/;;·:';!,i;~~j!; ;~:) ,; 'j 

.'" : .;:. :'. ,,;.~:;·.·sciio~l hous~': to. 'i the gra.vey·ard.·o . All six had long pose to maintain white' supremacy at' th~;:;p""'~ll~~~'~~';:~h;~J?:(':~tS'?,,::\;:'r;\U,', :1\:,1. 
• .' ' .. , :' "," " \. .' :t. ~ J.~ 

resorted to other discriminatory devices for denying tests and devices, moreover, had been B:do.p~ed, '·~d:.,::;··.><,·;::.'.:,:,:{.::,:,,:~,;t " 
. Negroes equal voting rights:l Public officials and were readily 'and often used, as engines 0{<l~sc~imin~~:::??::./:;:·~~;:':2t:\j I' 
political leaders had repeatedly evidenced their pur. tion~ Under such circumstances, it w~s.':,: .~e~~rilY;:;::\:.;~:;·;},:<;·:f.(·::'::)~ i 

.0 See App~ndi~ J, Se~ate Report 162 (Part 3), p. 49, setting per~i~sibl.e for Congress to infer that te~.:,.~?~,.y~ter:.~it.~~\!'(:::\':;';'.;;':J !: 
o~t. st~tutes. m, 'inter al~~, Ah,bama, Georgia, Louisiana, Mis- 11al'tImpation probably resulted from 1·a~~~k41scrlmr: ... ,::.""··: ,"<"j"':';;';') !. 
81s.:1PPl and South C~r?l~na requiri~g segregation in tunspor- ination in the use of the tests. i'::.:.~,:.:'",., ..... ' .... ,;':;"".":':<:'o::i:";"::":~)':::;1 ! 
tatlO~, and travel facIlItIes, recreatIOnal facilities, schools and .~ '.' '. .... ' ...... :"",' 1 

hOSPIt~ls. See. als?, Supplemental Brief for the United States l'he inference is confirmed by the av~Ilable.-:~lrect: :.:';::~:'\.:::>:". ::'/::: i 
as AmICUS .CurIae.m GTifJin v. State of Maryland, BflIrr v.Oity ('vidence. Despite its limited resources ;for;'so ··huge.,·;';:,;>;:.·:··'::·'·l 
of Oolumb~a, Booze v. Ozty of Oolumbia, Bell v. Maryland and a task and the difficulties of investigation arid proof;':>,':'.:> .. :",'.'::'; I 

. Robinson v. Flori;la, Nos. 6, 9, 10, ~2, and 60, qctober l't.'rm, )'11 five of the six States the Departmen.t·. o'f '.J ustice' ........ '.,.>.; ... ,.,.> ...... ~:.: .. ' ..... '; 
1963. Note especIally pp. 45-63 wInch set out in detail Stllte 
statu~e.s and local'ordinances throughout the South direeted at had fonnd evidence of racial discrimination.in:voting.····,: .. "': ... ',": ..... ,: 
curtaIlmg the Negro's participation in the life of the COIIIIlIll- Litigation had been initiated in four States, and ill' .'.' '. '.:" ".' : ': 
nity. by limiting his legal rights, his freedom to enga1re in the . . .... ; ..... !, 
t db' fl' I I:'> l'a(~h of the 32 actIons which has gone to .. finaljl\dg'~ '." ....... :: ........... I .. ra e or usmess 0 lIS C lOice, his access to various kinds of . 
buildings and public ac('ommodations, in short, the whole rullge IIlPut, there have boen fiidings of discriminatory use ~f .... ;.;.'.;::<":.';;; ':1 

of BJa,ck Codes and Jim Crow laws. tl'si:-i and devices.42 Senate Hearings, 1#7-1534;' S~: : .. ,.!.<.>,.:.;:t ::' .'1 For a discuss!oll of the "white primary" in Alahama, ficor- . " .'" ....j 1 

gIa, North Carolma, South Carolina and Virginia and tht\ Ilt- Hep. 162, Pt. 3, 13-14. These facts illumined the di-" .. ' '.: .... :~: ::';<~ '. 
tempt by. the~ St~tes to maintain white supremacy ill tht.'ir red testimony of expert witnesses: (1) thatthe~reas· .. :··:.·::: ····;>·:.··jl 
De?lOCratlC prImarieS following the decision in SmitlL v. All- in which use of tests and devices and distinctly low'~ .. :,':" '.; .':::.:-\: I 
w.rzgh~, 8up.ra, see Rice v. Elmore, 165 F. 2d :J87 (C.A. 4), ('el'- . . ., 'i ' 

tlOrarI demed, 333 U.S. 875; Brown v. Baskin, 78 F. Supp. voter participation coincided were those.~i~. :.whi.ch··;: :'~:. ·:.'·;::>r: : 
933, 80 F. Supp. 1017 (E.D.S.C.), affirmt:d lJ'Iib nom Bmtkilt v. there was reason to apprehend the most s,~r~ous ra. ~lal .. ; . .'.:';.:.··: .. :;,:::·;::~:.':, .. ",:·I' ,'i,. !, 
Brown, 174 F. 2d 391 (C.A. 4); West v. BUley, 3:} It'. ::-~ 171 1 
(RD. Va.), 42 F. 2d 101 (C.A. 4); Key, Sootllern P()lilirll , ~~mendme~t are well documented in the.reports,~f .. th~s.·?~ur~:.··:.·/,~.:·'.':~.·';;::;~.;<.II 
(1949) 619-643; Weeks, The White Prirn.ary, 8 Mississippi Lltw ~ee note 3a, 8upra, p. 49. :.",::;,: .·,r·.'.;...-.. ··;·,'·. <,.'i.:'", il! 
Journal 135-153; Weeks, The White Primary: 194J,.-1.948, 4~ 42 See note 33 at pp. 44-45, supra. ,:::':", '. \',,>:, : '''" "':' .. !.,' :'::~<I i 
America,,}, Political Science Review 500-510 (1948). 

The hIStory of Louisiana's efforts to disfranchise Ne1!rOt.~ lit 
the polls is described fully by Judge Wisdom in United St"I,'/l 
11. LooMi.ana, 225 F. Supp. 353 (E.D. La.) affirmed, 3BO U.:;. 
1~5. ~ississi~pi'8 efl'orts are detailed by Judge Brown in hill 
dIssent In Un.ted States v. MM8M8ippi, 229 F. Supp. 1.125, I)j4 
(S.D. Miss.), reversed, 380 U.S. 128. 

Various 'other methods used to circumvent the Fifleenlh 
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di.scrim~p.~tiQn ill; voti~g RD;d. (2) jtbat th~fe aPJ>e~rea 
to pe a miusal relationship. lIollse H.e~ring:;; ~2, ~t, 
26-27, .. ~8, 258, 265, 273. Senate Hearings 1~~7~lp~i 
(esp~cially pp .. 1447-l-!55 CQJlt~ining "E4 planap,o,q. 
of l\.ttached Table~ Demonstrating that there is .a 
High Prob&bilitr of Voting Discrimination Wher~ 
the Use' of 'Tests or Devices' Coincides with L~w 
Voter Participation").·a '. " 

·Congress WqS ~ot unmindful of South Carolina'lJ 
argument that the triggering mechanism in Section 
4(b) is unreasonable because it fails to recognize that 
participation, of South Carolina's citizens in elections 
is affected by factors such as their low level of edu­
cation and income (Plaintiff's Brief, pp. 18-19 and 
Appendix 'C). The argument was made in Congress 
and rejected!' It contains numerous fallacies. Oue 

43 South Carolina suggests (Brief in support of motion for 
leave to file complaint, p.54) that voting in primarip.~ would 
be .a more accurate gauge of access to the franchise, Itt It'llst 
in predominantly one-party States. However, the most recent I 
statistics suppli~ by South Carolina (Exhibit C--l to the Com­
plaint) show that iri 1962 24,69% of the adult population voted 
in the general elections and 25.92% voted in primary elect iOlls. 

"", ,4 . • 

65 

bf·'them is' that, 'although all the 'factors bearin'g upon 
the situation of' Negroes in South Carolina: may' welt 
~ontribute to low Negro registration and participa· 
tion . in voting, Congress was required to determine 
only whether the participation of less than half the 
vote~s evidenced a sufficiently substantial danger tha~ 
the test or device was an engine of racial discrimina­
tion to warrant its suspension pending more careful 
inquiry (should the State wish to contest the exist­
ence of such a danger). The presence of other con­
tributing factors is . not inconsistent with substan­
tial danger of racial discrimination. 

In framing an enforcement measure to bar the use 
of a test or device--.to violate the Fifteenth Amend­
ment, Congress, moreover, could properly take into 
account the fact that the causes cited by South Caro­
lina for low Negro participation in voting-inferior 
educational attainment and income--are themselves 
related to official racial discrimination 'violating the 
Fourteenth Amendment, another evil which Con­
gress bas legislative power to redress. (Amend. 
XIV, Sec. 5.)45 South Carolina's own brief makes- .. 

for Congress to observe such fine distinctions. Aotual partici- U Congress was well aware of the relationship between vio-
In devising a rule of nationwide applicability it is ullllecessllry i 
pation in voting is a more accurate indicator of access to tho lations of the Fourteenth and Fifteenth Amendments. During 
franchise th.,.n registration figures because of the common (nil- the Senate debate Senator Bayh called attention to it (111 Cong. 
ure of local officials to remove from the rolls t.he 11I1I1l(':i of I !tee. (daily ed.) 8198: 
persons who have died or moved away. House Heurilll,"ll a:!rij .. "Sumter County, Ala., provides an excellent illustration. In 
Senate Hearings 587, 596, 599-600, 602. 19:15 there were 536 white and 5,400 Negro children enrolled 

44 See, e.g., Senate Hearings, 82-37' (poll tax, luck of polit it'lll in eiementary schools in Sumter County'. For every 21 white. 
contests, apathy, low education); 111 Cong. Rec. 8079 (lillily students there was 1 teacher. There was only 1 teacher for 
ed. 4/23/65) (lack of political contests); id. at 11303 (dailyed. every 45 Negro students. The white teachers were paid nearly 
lS/26/65) (inability of aliens and military personnel to "Clll'); five times as much as Negro teachers. Expenditures per pupil 
ill. at 11305 ( daily ed. 5/26/65) (low education IUld distllilt • wef6 even more discouraging. While $75 per pupil was appro-

rogistration _ in rural counties). I. . ...... -.. ...................... , ..... _.,._. 
;,." .~.~j.llt 11" .. ~.'I\oh~' ... I ................ "' •• ,."~_ioF<i_"· 

~ ,:.,,~l, . .'j •• 1,1~f;'.!' ;:.i.~I"+;~.\" .... 1" ·lj;''y.· .. ~.,;. .... • ... I •. ,~.;.: ·".It"';V.,I'''I~·'·~'''~.I'.I",,"!···L'"' (,";J .. /& .. '11 ... ,i'-" .... "~~ .. W,,I-~ " 
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',,!','I ", 68, 69 
" '., enforcing' a pUblic PoI1~y 'of ...icf4I liiigregatioldn.th& .;.msider'rim; only t1\e aftirmativecoill1~ct\.m but also 

-.' (1, •• I. . ' • . 

j .economiC, educational' and social activities of the M' the, fact that. the measure,' to the limited extent that 
,munity, the disfranchisement of'the Negro wouldlap:' it .m~sses the mark or sweeps more brQadly than in-
pear to be 8S much the cause as the 'effect of his;low tended, win :tend to remedy other constitutional i 

:1 

1 
j 
I 

Ii 

economic and educational status. Certainly it is 'not violations.. '" . ' "d , 

unreasonable to anticipate that a group denied access (b) The urgency of prompt enforcement required immediate 
,to the principal and tIlost effective mode of political suspension of all tests and devices, pending full judicial 
expression will eventually be shortchanged in other determination, where the guides most readily available in-
are ff ted b S " dicated danger of continuing violations 
. . as. a ec 'Y tate action. See Myrdal, The :Amencan Dilemma (1962) pp. 435-436 C r, I 'In weighing the relationship of the triggers to the 

. ,. on . ~rse y, 
openmg the polls tends to correct other denials of objective of preventing the use of voting tests and de-
equal protectioJl. vices as instruments of racial discrimination while 

"!" e do not. snggest that the constitutionality of the permitting their operation where there was no signifi-
tng.gers leadmg to temporary suspension of tests and cant danger of abuse, Congress properly gave weight 
deVIces defined in Section 4(c) rests upon the fact ~o the urgent need for a ge~eral and immediate 
that the States to which they apply have engaged in remedy for the demonstrated widespread use of tests 
other f~~'" of unoonstitutional racial discrimination. and devices as inatruments for abridging the right to 
The crItIcal question remains whetller the triggers vote by reason of race or color. Congress fully real-
and temporary- suspension are reasonably adapted to ized that the triggering facts, even when considered 
the constitutional end of eliminating a significant ill context (pp. 55-64, supra), were not'certain proof 
~nger that South Carolina's literacy test is an of violations. Given time, careful investigation, and 
m~trument of racial discrimination violating the • court review, it might turn out that the triggers swept 

~I~teenth Amendment. In determining the relation- I more hroadly than necessary and that a State BUch 

'ShIP of means to end, however, it is appropriate to as South Carolina did not in fact use its literacy test 
S l't b seas an engine of discrimination. Congress provided 

Phil. Ian urg, .. (1949) § 23-51. He attended seO'reguted sc 00 sse Code (1962) § 21 751 H ~ l for such an inquiry, at the request of a State, in 
• ." - . e could play only in 

parks deSIgnated for his race. Id. § 51-24 H k t f' Section 4 (a) and (d). The function of the triggers 
a rt t k ,. . e WtlS ep I 

. ~\ a wo~. See, e.g., id., § 40-41\2. H. was kept .",.rt and suspension pending the outcome of litigation is 
W 11 e tr~vehng ~id., §§ 58-714, 58-1331)-except whihl IU" I ,,?mpanym/l" a wlute child (id, § 68-1383). Opernwrs of .... simply to meet an extraordinarily urgent situation. 
~,on .restaumnts, under pain of fine or imprisonment, mib~lt no' . The President's Message to Congress on March 15, 
urmsh the Negro meals "in the same room, at the snme blbi., 1965 t t d h b . f (ll D 1 89 h C 

or "!' the same counter" with whites. [d., § 58-61i1. II..... • ' B a e t e aBle' acts . oc. 17, tong., 
;n,Ulred w worship apart (see, e.g., City Cod. of a .... llvill., 1st Sess., p. 8), 

. • (1953). § 31-5), and to be buried apart (id., §8-1). 701-087--66----6 
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: ,',,' (1) ,That the 15th amendm~nt of our 'OQnsti~ 
i ';,,', I tution is today, being systematically and"wil).. 
" : fully circumvented in certain State arid lo~al 
, " , ; , jurisdictions of our Nation. 'j '," i, I 

(2) That representatives of such State' and 
local governmepts, acting "under the color of 
law," are denying AmeI'ican citizens tl:.e right 

, to vote on the sole basis of race or color. 
" (3) That, as a result of these pra'ctices, in 

some areas of our country today no significant 
number of American citizens of the Negro race 
can be registered to vote except upon the inter~ 
vention and order of a Federal court. 

(4). That the remedies available under law to 
chizens thus denied their constitutional rights­
and the authority presently available to the 
Federal Government to act in their behalf-
are clearly inadequate. .... 

(5) That the denial of these rights and the 
frustration of efforts to obtain meaningful 
relief from such denial without undue delay is 
contributing to the creation of conditions which 

'j , are both inimical to our domestic order and 
, ill tranquillity and incompatible with the stand-

, 
)l~': ards of equal justice 'and individual dignity on I which our society stands. 

. /! The subsequent hearings and debates developed 
,Ii: abundant evidence that, notwithstanding intensive 
h ! 
Ii: litigation under the voting provisions of the Civil 
'/') ! Rights Acts of 1957, 1960 and 1964, the promise of the 
II; Fifteenth Amendment remained largely unfulfilled 

I
li:':1 . and that, at the prevailing rate of progress, large 

numbers of Negroes were doomed to lif~long dis-
it: '" franchisement (see House Hearings 5-9, 66, 258, 
j:!!, 287, 307, 436; Senate Hearings 9-14). Thus, in 100 
i 
!~! l~~:~~L'.~:;~t.~t::~.~~i/;·:·,~:·\ '{J_ .. ;"'~\; :·~: ... ~,,::.:·:";.{~~~:,I;!·>. ".;.';~~"~·.I:: .. i,,; ... :.: .... ' .' .... ·I .. :~·':. t '. 
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counties, between '1956 and: 1963 Negro registration 
h~d' mcreased from 5% to 8.3%, leaving more ~an 
600,000 adult Negro. residents still, disenfr~?hlsed~ 
1963 R~port of the United States, Gommtsswn on 
Civil Rights 14-15. Negro registration in Alabama, 
where ,12 voting rights actions ~ad been commenced 
by the Department of Justice, increased by only 
9.2% to a total of 19.4% between 1958 and 196~ 
whereas more than 69% of the adult white populatIon 
of Alabama is registered. Similarly, N egro regist~a. 
tion in Mississippi, despite 22 voting rights SUIts 
initiated by the Department of Justice, barely 
increased from 4.4% in 1954 to 6.4% in 1964-while 
more' than 70% of the adult ,white population is 
registered. And in Louisiana (where more than 80% 
of the adult white population is registered) 14 such 
actions had in~hed Negro registration from 31.7% 
to 31.8% in 1965. S. Rep.' No. 162, Pt. 3 at 6; House 
Hearings 4, 32, 257. The, testimony, also shows that 
this record of failure was attributable to the delays 
inherent in case-by-case litigation, to the difficulties 
in policing judicial decrees, and to the intra~sigence 
and evasions of local officials. rlouse Hearmgs 51, 
60' . Senate HearingS 9-14; S. Rep. 1~2, Pt. 3, 6-9. 
~y possibility of att~ibuting the low. re~istratio~ of 
Negroes to indifference to the franchIse ,IS negah:ved 
by the' widespread public d~monstr~tlOns agamst 
continued denial of constitutional rights., , 

The problem facing Congress was epitomized by 
developments in .Dallas County,: Alabama, . whose 
county seat is Selma. Dallas County had ~ votmg-age 

, popUlation .of ,apprp~w.atelt 29~5~, ,~~ ,~hom 14,400 



1fi 
W:ere' white' persona, ~nd 15,100' wt::.L~e Negroes. : ,As', of 
1961, 9,195 whites..0-64' 'percent of' the 'voting !age 
total-' and 156 N egroes-:-1 percent of the total--werct 
registered to vote. The racial discrimination inf6r~ 
able from these statistics was confirmed by a Depart~ 
ment of Justice investigation, and suit was brought on 
April 13,' 1961., Thirteen months later the district 
court refused all relief. Two and one half years after 
suit was in8tituted, the court of appeals reversed and 
ordered the entry of an' injunction. A second trial 
documented the' discriminatory misuse of tests and 
devices since eJ;ltry of the decl'ee, and on February 4, 
1965, ahnost four years after suit was first brought, 
the district court entered a decree enjoining use of 
the complicated literacy and knowledge-of-govern­
ment tests. Even then there were m~jor delays and 
obstacles to Negro registration. TIle government was 
required to apply for supplemental orders on several 
further occasions.48 There were demonstrations, vio­
lence and dangerous tensions, followed ,by the historic 
march from Selma to Montgomery. The example of 
Dallas rCounty was often cited in Congress as evidence 
of the ineffectiveness of existing methods of enforce­
ment and the need for swift relief. 

48 During some of the period Negroes were intimidated from 
appearing at the registration office. See Williams v. lVallare, 
340 F. Supp. 100 (M.D. Ala.). In United States v. O{a'l'k, 
10 Race ReI. Rep. 236 (April 16, 1965), a three-judue court eU­
joined Sheriff Clark and Ilia deputies and posse fro;;' IlUl'assillg 
Negroes in the exercise of their constitutional rights. At this 
time, two other Dallas County voting intimidation cases IU-e 

pending decision in the Fifth Circuit. United States v . • 1Ie­
Leod, No. 21475 (argued March 24, 1965); United RtalclI ,'. 
Dallas Oounty, No. 21477 (argued March 24, 1965). ; 

t 

H 
. 1',Ey~n where litigatwI), W4s illjti~t~d on a. State-wid~ 

blJ,si~ ,th~ de~'lY~ were long and trllstJ'atjng. Th~ com­
plaint in 17rtited States v, ,State of Mississippi was 
$.ed on Allgust 28, 196,2. On September 6, a three­
judge court was designated to hear the case. The de­
fendants were ,granted two extensions o~ time in 
which to plead, giving them ~ total of 60 extr.a days. 
On November 19, 1962, the defendants fUed n1c,tions 
to dismiss the case and for a more definite statement, 
severance, the striking of parts of the complaillt, and 
a change of venue. On March 12, 1963, seven months 
.after suit was filed, some of the motions were denied 
and decision was deferred on others. Under the or­
der, discovery proceeded while the motions were pend­
ing. On October 30, 1963, all pending motions were 
argued, including the motions to dismiss but it was 
not until March 6, 1964, a year and a half after suit 
was filed, that the district court entered judgment 
dismissing the complaint for failure to state a claim. 
The government appealed and on March 8, 1965, this 
Court unanimously reversed the district court ~s dis­
missal of the case and remanded the case for trial. 
At the' time Congress acted, the three yeal'S of litiga­
tion had produced an important ruling hut no practi­
cal enforcemen.t of the Fifteenth Amendment. One 
could only speculate bow much longer it would be be­
fore a final decl'ee was entered. 

Further delay in halting the widespread violations 
of the Fifteenth Amendment would do irreparable in­
jury both to the victims of the discrimination and to 
the integrity of oqr political processel;J. The depth of 
the injusticeresul~ing from any further exclusion of 
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a'large class"6f :~iti~en~ upon'the most'invidious.of 
,grounds was evidenced, if evidence were needed~~ :by 
the reaction in Selma, Alabama, 'the March to Mont­
gomery and similar demonstrations. What was need:. 
ed was a clear-cut formula which would work with 
reasonable accuracy during any period required for 
investigation and more refined classification. The 
constitutional objective which Congress was entitled 
to pursue was not compliance eventually but enforce­
ment now. 

Under such circumstances Congress might we]] hav~ 
chosen to outlaw all use of tests and devices for a 
specified period where they carried the degree of risk 
of violations inferable from the triggering facts and 
their known histf)rical context. It is no ohjection 
that there might be instances of violations not hroug"ht 
under Section 4. Congress could provide this remcdy 
for the States and counties where the dangcr was 
apparently greatest, leaving the Department of Jus­
tice free to 1itigat<:> other violations under Section :l 
of this Act and under the voting rights provisions of 
prior legislation. 

* * * Evils in the same field may be if diff('l'­
ent dimensions and proportions, requil'ill~ 
different remedies. Or so the legislature mn)' 
think. * * * Or the reform may take one step 
at a time, addressing itself to the phase of the 
problem which seems most acute to the ]<'gis­
lative mind. * * * The legislature may sei('d 
one phase of one field and apply a remedy 
there, neglecting the others. [Williamson ,'. 
Lee OpncaZ 00., 348 U.S. 483, 489.] 

• , 

I , 
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See United States v. Darby, 312 U.S. 100, 121; Ourrin 
v. Wallace, 306 U.S. 1. ' 
.. Nor is it a fatal O'bjection that the suspension might 
not be appropriate in every instance because the rea­
sonably apparent danger was actually unreal. We 
have already stated the principle that legislation may 
draw practical lines that sometimes reaches innocent 
conduct (supra, pp .. 46-48, 53-55). Congress may em­
l)loy means which, "although not themselves within 
the granted power, were nevertheless deemed appro­
priate aids to the accomplishment of some purpose 
within an admitted power of the national govern­
ment." United States v. Darby, 312 U.S. at 121. See, 
also, Cu,r'rin v. Wallace, 306 U.S. 1. The urgency of 
the problem with which Congress was confronted-the 
massive and prolonged deprivation of a fundamental 
political right-warranted the solution which Con­
gress adopted. Given the alternatives-on the one 
hand, permitting large numbers of citizens to be ille­
gally deprived of the right to vote in elections of vital 
concern and, on the other, the risk that some unqual­
ified persons in some areas might be registered-Con­
gress could appropriately choose as it did. 

In fact-we must emphasize once again-Congress 
refrained from permanently outlawing the dangerous 
tests and devices on the basis of the triggering deter­
minations and chose to use them only as the best 
evidence available for an immediate, virtually auto~ 
matic determination operating only for the period 
necessary to grant a State or political subdivision a 
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full jll<licial.;he~ring: unde.r, Sections 4 (a) ~n<l, (d). 
We show presently that the judicial hearing provided 
affQrds a; fail' opp~:rtunity to establish, upo~' all the 
evidence, whether ~ Uteracy test or other device de-. 
sCl'ibe'd in Section ~(c) carries sufficient danger of 
racial discrimination to warrant its disestablishment. 

It follows that the interim measure of suspending 
the operation of tests and devices upon the triggering 
determinations, pending a judicial hearing, is a meas­
ure reasonably adapted to the permissihle congres­
sional objective of promptly' arresting violations of 
Section 1 of. the Fifteenth Amendment. Since the 
measure violates no other restriction upon the COll­

stitutional power, it is a valid exercise of the enforce­
ment power conferred by Section 2. 

Plaintiff's other objections to the triggering lll<'dla­

nism can be answered summarily. Where there was 

need for prompt action, the operative facts \\"('1'(' 

:readily susceptible of objective determination and tIll' 
door was open to a judicial proceeding, thel'e was no 
need to provide for judicial review of the detCl'lllillU­
tions of the Attorney-General and Director of tIll' 
Census. See United States v. Bush, cf: 00., 310 U.H. 
371; Schilling v. Rogers, 363 U.S. 666, 674; C/IO/l r. 
Farragut Gardens, 131 F. Supp. 609 (S.D.N.Y.). 
Plainly, Congress could nccept the statistical proecs:-;t'li 
of the Bureau of the Census, as it has done for oth('l' 
purposes such as the allocation of congressioJ1nl ~('iltS. 

... .... 
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I iNor can it be successfully argued that these provl.;. 
sions of the Act constitute a bill of attainder pro­
hibited by Article I, Section 9, Clause 3, because they 
inflict punishment on a legislatively predetermined 
class. The argument proves too much. If accepted, 
it would largely disable Congress from providing for 
the effective regulation of any activity. Most regu-

·latory legislation establishes classifications on the 
basis of experience with past events which reveal a 
need for the imposition of future restraints. Surely 
Congress may undertake to restrict the production of 
cotton without,also, restricting the production of 
carrots. It may tax the sale of automobiles \Y'ithout 
taxing the sale of bicycles. The fact that the legis­
lation was predicated on substantial evidence of need 
does not transform it into legislative adjudication. 
Congress left every State free to seek an adjudication 
of the applicability of the regulatory scheme in an 
Article III court. :A bill of attainder must inflict 
punishment, and however broad the concept of punish­
ment may be (see Unit'ed States v. Brown, 381 U.S. 
437), it surely does not embrace the burden of seeking 
such an adjudication. 
It is worthy of note in this connection that although 

Congress was well aware of the States and even most 
of the counties likely to be initially affected by Sec­
tion 4(b), the triggering standards were made to con­
trol objectively, just as in the case of any other 
legislation requiring classification. And at least in 
the case of counties it was entirely possible that 
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the list affected by. the detel,'minations w.ould be some.· 
. what di~erent than suggested by early indications.4' 

9. The judicial prooeeding authorized by Seotion 4(a) and 
(d) affords a State a lair opportwnity to ahow tlw,t ita literacy 
te.yt (or any other teat or device) is not suffickntly likely to be 
an in8trument 0/ discrimination to warrant dlae8tabliahment. 

While Section 4(a) requires the suspension of any 
test or device described in subsection (c) immediately 
upon the determinations made by the Attorney Gen~ 
eral and Director of the <,Jensus under subsection (b), 
Section 4(a) also authorizes an immediate judicial 
inquiry into the reality of the apparent danger of 
abuse. When the judicial inquiry is completed, thc 
court's final decree supplants the triggering mecha­
nism as the determinant of whether the test or device 
shall be disestablished as a serious th:r.:eat to Fifteenth 
Amendment rights or permitted as a bona fide mcas­
ure of qualification to vote. 

The legal principles outlined earlier in this brief 
make it plain that there is power to provide for dis­
establishment of a test or device which has been 
judicially determined to have been an engine of racial 
discrimination violating the Fifteenth Amendment. 

.• 0 Indeed,surveys conducted by the Bureau of the Census after 
the Voting Rights Act was enacted resulted in determiuntiolls 
t.hat Aroostook County, Ma.ine, expected. to be covered (see Houso 
Hearings, p. 44), was not subject to the Act, and, on the other 
hand, that Coconino and Navajo Counties, Arizona, and Honolulu 
County, Hawaii, not thought to be covered (see House Henl'illhrs, 
pp. 42, 44), were in fact reached. See 30 Fed. Reg. 14,505. 

I , , 

1 .. 
I 

See Louisiana v. United States, 380 U.S. 145, ·and the 
discussion at pp. 45-51, supra. Nor can there be ob­
'ection to confining the litigation to the United States 
~istrict Court for the District of Columbia. Trial in 
a three judge federal court at the Nation's capital 
provides a convenient forum and ensures a prompt 
and impartial determination relieved of local pres­
sures on either hand. There is ample power to 
confine specialized litigation to a single tribunal. 
Lockerty v. Phillips, 319 U.S. 182; Yaku,s v. United 
States, 321 U.S. 414, 427-431; Bowles v. Willingham, 
321 U.S. 503. 

rrhe statutory departures from the familiar form 
of proceeding in equity to enjoin alleged violations of 
voting rights work no harm to any legitimate State 
interest and were essential to swifter and more effec­
tive enforcement· of Fifteenth. Amendment rights. 
The record of delay, frustration and continued viola-

. tion so long as enforcement required. county-by~ 

county evidence (pp. 70-73, supra) demonstrated the 
llecessity of proceeding in larger units at least when 
Statewide figures showed less than half the adult 
popUlation to have participated in the most rec~nt ~ 

Presidential election under a Statewide test or deVIce 
readily susceptible of discriminatory abuse. Section 
4(d) eliminates any danger that isolated local inci­
dents of abuse would result in Statewide dis­
.establishment of an otherwise bona· fide test of voting 
-qualifications, for it provides that no State shall be· 
deemed to have used a test or device to abridge the 
l'ight to vote on account of race or color if the only , . 
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been;" spe~dilt : remedied 'and '. , . 
proba:bility of recurrence G r:esent, no, reasonable 
the courts ean be expect' d t u ed by thIS provision 
p,ractical appreciation of ~e; a~pIY the t~st willi • 
nng the use of tests or d . un amental ailll of bar- ' 

b 
. ' eVIces where the 

su stantIal danger of th .. y present 

h
e VIolatIons to hi h 

ave been so easily and oft d ': c they 
ting their continuance wher en a apted while permit­
that the test or deYl' h e past performance shows 

ce as operated h 
a true measure of voter qualm t' :ven- andedly as 

T 
ca Ions. 

he Congressional d ., , proof to the ~tat . eClSIOn to· shIft the burden of 
tJ e ill a proceedin d 

rests upon three consI'd t' ~ un er Section 4: era IOns WhI h f ' 
. constitutional justification.· c urmsh ample 

First, the very fact th t 
population bas particiPat:d ~s than ~alf ~he State's 
under a kind of te t d' a PreSIdentIal election 

s or eVlCe for determininO' voting 

60 Before Section 4 ( d) d b ~~ified, (Senate Hp'\rin~v~~)I\ ded the Attorney General hnd 

. 1 thmk you make a good 0' t 
WIsh to consider, that if the £~:~ltth~t the committee might 
stance of one person be' d' Y )S that there is one ill-

ld 
mg emed a v t 10 

cou, ~me-the court could co 0 e , years, the judge 
8~ctlOn 111 such a way as to me un~er thIS, could read this 
hte~cy test within section 3 sa; that ~f that were proved, the 
conSider whether or not th (), ,I think the committee cOilld 
to b 'I e meanmg of th' I' e, Dllg It not be to h )s, or w Iat It ought 

1 s ow more tha ' . wouldn't have any b' t' n one Isolated instance 
. l ' 0 Jec Ion to h ' . 
ISO ated mstance 1 Id h s owmg more thl\lI Olle • wou ave b' , one of shifting all of th f 0 ]ectlOn to making tllat tc.-st 
of man-hours 1 think e p~o again and all of the tboUSIl!u)s 
what we now have to ~ go ~nto to make a showing simillir to 
~as-if you wanted to exow 11l every voting county. If there 
mstances of one pers em~t the one or two or three isolated 
~stablish that it was ~:t :: . to mllk~ the evidt>llce lun'e lu 
one person 1 would h )sol~te~ 11lstance with respect to 
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qtmlifications which has often, beeu used ~ a supter­
fug

e 
for violatiD.g the :W~fte~nth Amendment indicates 

a substantial probability tl1at the test is being so llSe~ 
(seepp. 55-69, supra). Since Congress can act to 
meet threats to constitutional rights without requir-
ing proof that they ar~ more likely than not to even-
tuate ip. actual injUl'y, it is not irrational to suppress 
the danger, on the basis of such an inference, unless 
the opposing party produces contrary evidence, ir-
respective of whether that procedure would be ade-
quate in a criminal presecution. Even in criminal 
. cases a presumption may be created on the basis of a 
rational conJ}ection between the facts to be demon­
strated and the facts actually proved (United States 
v. Gainey, 380 U.S. 63, 65-67), and even without a 
formal presumption, conviction may be warranted if 
the defendant fails to r~but an inference rationally to 
be drawn from the demonstrated facts (Casey v. 
United States, 276 U.S. 413, 418; Yee Bern v. United 
States, 268 U,S, 178, 184; Hawes v. Georgia, 258 U.S. 
1, 4; Luria v. United States, 231 U.S. 9, 25-26). 
Here, there are no problems of self-mcrimina.tioll of 
interference with the functions of a criTninal jllry· 

Second, putting the bur4en of proof upon th~ State 
is warrante<l by the fact that the State can produce 
the evidence showing the actual administration of 
any test or device much more easily than the Attorney 

I 
General. In civil 'proceedings this is an accepte4 
basis for the establishment of a presl.1mption. 9 Wig· 
more, Evidenoe 3d ed. 1940) § 2486; Morgan, Some 

~ Problems of Proof (l956) 76. Here the State officials 
, lmow and can readily testify concerning the manner 
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'in iwhich they administer the tests:iI They have' cus- . exemptions both the burden of, seeking such exemp-
itody of or access to the records .. As the Attorney .tion 'in court and the onus of establishing their 
. General explained during the congressional hearings, entitlement. E.g., Emergency Price Control Act of 
'in' most instances little more would be required to 1942, Section 203(a), 56 Stat. 23; Civil Rights Act 
'put upon him the burden of producing evidence of of 1964, Section 709(c), 78 Stat. 241, 263, 42 U.S.C. 
actual use of the test or device to abridge the right 2000e-8(c); Interstate Commerce Act, Section 204 
to vote on account of race or color. Senate Hear- (a)(4a), as amended, 49 U.S.C. 304(a)(4a); Se-
ings 26-27. Bearing in mind the balance of con- curlties and Exchange Commission Rule 10 B-8(f)t 
venience, the initial burden put upon the State is promulgated pursuant to Securities Exchange Act 
scarcely onerous. of 1934, 15 U.S.C. 78j(b). See also Securities &: 

Third, 'Congress could constitutionally provide that Evchange Oommission v. Ralston P'tl/l-ina, 346 U.S. 
any uncertainty remaining at the end of the Section 119. 
4(a) litigation concerning the actual use of a test In the final analysis, the operation of the triggerst 

or device should be resolved by disestablishment of the temporary automatic suspension of inherently 
the test for thb full period necessary to remedy and dangerous tests and devices, and the provision for 
prevent revival of any abuse. As we have repeatedly more detailed judicial inquiry into their actual opera-
pointed out, the power to enforce the constitutional tion at the request of any State or political sub-
prohibition against discriminatory denial of voting division affected, must be viewed as a single ilite-
rights includes authority to obviate substantial risks grated measure for quickly halting the widespread 
'of violation as well as to remedy actual infractions. use of such tests and devices as instruments for 
See pp. 53-55, supra. Such a substantial danger denying or abridging the right to vote on account 
exists whenever the evidence adduced at a thorough f of race or color in violation of the Fifteenth Amend-
judicial inquiry leaves uncertainty as fu whether a I mente Viewed as a unit, the provisions of Section 4 
test or device of a kind frequently used to violate th,' are plainly adapted to the end of immediate enforce-
Fifteenth Amendment has actually been used for that ment-a constitutionally permissible objective under 
purpose in a particular jurisdictIon or operates ouly Amendment XV, Section 2. They suspend the use 
as a bona fide, non-discriminatory test of voting of tests without further inquiry .only in those. 
qualifications. instances where the kind of guides immediately avail- ' 

In effect, therefore, the suit autnorized by Section able show the greatest danger of discriminatory use; 
4(a) oper~tes substantially as an application for lUI and that suspension operates, if the State or sub-
exemption. There is ample constitutional justifiea- division wishes it lifted, . only during the interim 
tion for' putting upon those seeking the benefit of LEperiod necessary for' judicial investigation and a 

. . . more refined' determination of the actual danger of 
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ahuse.' There~fter, i;4e ~,u4ici#l1 QOO,ision replaces"th~ 
triggering fin4ings as the determinant, 'and any State 
is free to reSl}rne the ~s~ of a test 'or device whieh 
i&' 'fOlUld to have been used, ouly as a bona fide test 
of voter qualifications. We submit' therefore ,that , " 

the Act establishes a fair' Ilnd reasonable procedure 
for determining wh~n and whether a literacy test'or 
similar device should be outlawed in a particular 
State or county as an engina of discrimination or 
permitted as a legitimate' exercise of the power, to ,fix 
voting qualifications. ' " I 

III 

THE PROVISIONS OF THE VOTING RIGHTS ACT OF 19G~ RE­

LATING TO THE REVIEW OF NEW VOTING STANDARDS AND 

PROCEDURES AND THE APPOINTMENT OF FEDERAL EXAIII-

t' 

force the guarantees of the Fifteenth Amendment 
(Section 6). The appropriateness of these procedures 
in light of the realities requires little discussion. 
, The frequency with which the adoption of new de­
vices has been resorted to "in the past to frustrate or 
delay the enjoyment of the franchise by 'the Negro 
warranted anticipating and forestalling it in the 
future. We have already alluded to the long history 
of changing qualifications designed to defeat Negro 
suffrage (supra, pp. 62-63, n. 41). This Court is 
familiar with the remarkably persistent record of 
varied schemes devised for that purpose-from the 
crudest to the most ingenious. Only last Term, the 
Court had occasion to notice that pattern in Louisiana 
and Mississippi. See Louisiana v.United States, 
380 U.S. 145, 147-151; United States v. Mississippi, 

INERS ARE A PROPER EXERCISE OF CONGRESSIONAL 380 U.S. 128, 132-136. See, also, the government's 
POWER TO Em'ORCE THE FIFTEENTH AMENDMENT 

briefs in those cases, Nos. 67 and 73, October Term, 
The second conclusion which Oongress reached all 1964. Alabama's recent history is comparable. See 

the basis of the evi~e:nce before it was that, where the United States v. Penton, 212 F. Supp.193 (M.D. Ala.); 
~nfo~c~ment of tests and devices had been suspended, United States v. Parker, 236 F. Supp. 511 (M.D. 
It mIght also be necessary to prevent attempts at eva- ,.. Ala). Against th~t background, Congress was fully 
sion and circumvention by 'State or local officials.. To warranted in guarding against novel methods of voter 
that end, two related provisions were included in the discrimination. And, since it was impossible to fore-
V otiIlg Rights Act, appli~able to "therwise covel'ed see every possible avenue of evasion that might be 
States and subdivisions: First, a prohibition agc.:nst taken, it was appropriate to require review of all 
putting into effect new voting qualifications and pro- • changes of practice or procedure in this sensitive 
cedures twtil they had been screened administrath'cl:r area. 
or judicildly and found harmless (Section 5); and, Much the same reasons justify the provision for the 
second, an authorization for the appointment of fed- appointment of federal examiners in areas where dis. 
eral examiners to qu~lify voting applicants when the criminatory practices by local registrars were preva-
Attorney General deemed their use necessary to en- ~ lent and continuing. It is in essential' respects like 
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~gains~· .. ~~nstitutional ,challen.ge. ; See U nitftif, States.. 
y. Mq,nning, 206 F .. Supp.· 623, 215 F. Supp. 272 
(E.D. La.);. ·United States v. Mayton, 335 F.' 2d 
153 (O.A. 5); United States v. Scarborough, 348 
F. 2d 168 (O.A. 5). The same ~onsiderations govern 
b.ere. The litigated cases-aU made known to 
the Congress-establish that racial barriers to reg~ 
istration may be p.erpetuated by the conduct of indi­
vidual registrars as well as by more formal 
standards and procedures inscribed in the statute 
books. N or was Congress lacking evidence that some 
local election officials adhere to their discriminatory 
practices in defiance of federal authority. E.g., 
United States v. Lynd, 301 F. 2d 818 ('C.A. 5); id., 
321 F. 2d 26 ; United States v. Louisiana, In re M aru 
Ethel Fox (E.D. Ln., C.A. 2548), affirmed sub nom. 
Fox v. United States, 381 U.R 436; United States v. 
Oox (N .. D. Miss., C.A. No. 53-61). Moreover, it was 
reasonable to assume that, in some instances at least, 
t1~e hostility of the local registrar to Negro suffrage 
was so notorious that eligible Negroes would be too 
intimidated to approach him, being reasonably do,'.bt~ 
ful that his policy had changed. In those circum­
stances, a neutral examiner is essential to cal'l'y out 
the purpose. of the. Fifteenth Amendment to allow the 
exercise of t~e franchise uninhibited by considerat.ions 
of.race.11 1 

':1 CONCLUSION 

The case ~efore the Court has roots which go deep. 
The Voting Rights Act of 1965 corrects the failul'e of 
the Nation-·.an agomzmg and damaging failul'e-to 
do justice to all of its people and to bring a lru'gc cla:;~ 
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of its citizens into the mainstream of American life. 
The failure has endured for' generations, and the 
twisted branches which have sprung from wrongs long 
unrectified are deeply entwined in our political li~e. 
These considerations do not stand apart from the prill­
ciples of constitutional adjudication. In the respon­
sible exercise of its express powers, Congress was 
bound ultimately to face the grave and harsh neces­
sities and to fashion an instrument of redress which 
cut to the root and branch. So, also, we submit the 
courts may not blind themselves to what the Nation 

knows. 
This Court should enter judgment for the defend-' 

ant sustaining the constitutionality of the Voting 
Rights Act of 1965 and dismissing plaintiff's suit. 

Respectfully submitted. 
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