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Plaintiffs, for their Complaint in this action, allege and aver as follows:
Introduction

1. This is an action for declaratory and injunctive relief arising out of plaintiffs’
challenge, on behalf of themselves and classes of others who are similarly situated, to the
California DNA Fingerprint, Unsolved Crime and Innocence Protection Act (referred to herein
as “Proposition 69”). Proposition 69 mandates compulsory extraction, collection, analysis,
storage, and dissemination for law enforcement purposes of the DNA of hundreds of thousands
of California residents who have not been, and in many cases never will be, conilicted of any
crime. Compulsory testing is also required of persons who, although previously convicted of
felony offenses, have long since served their debt to society and are no longer subject to the
supervision of the criminal justice system. Such compulsory sampling and testing, which is to
take place without any showing of probable cause or reasonable individualized suspicion,
violates plaintiffs’ rights under the Fourth and Fourteenth Amendments to the United States
Constitution.

2. In the general election of November 2, 2004, a majority of California voters
approved a ballot measure enacting Proposition 69. Proposiﬁon 69 has amended the California
Penal Code, Sections 295 er seq., to expand dramatically the scope of mandatory, suspicionless,
and warrantless sampling and testing of the DNA of persons in the State of California, and to
provide for broad sharing of data about those persons’ DNA with law enfgrcement personnel
throughout the United States and internationally. As a result of Proposition 69, California now
has the most draconian program for the collection, retention, and Sharihg of DNA data in
existence anywhere in the United States.

3. Proposition 69 mandates DNA testing of all persons who are (or have ever
been) arrested for or charged with any felony. The arrest need not even be a lawful one, and
there is no requirement of a probable cause hearing or other steps toward prosecution, much less
any actual conviction, before the DNA sample is collected. Nor is there any requirement of

reasonable individualized suspicion implicating the DNA of a particular arrestee or other

CLASS ACTION COMPLAINT FOR DECLARATORY AND 2
INJUNCTIVE RELIEF
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specific justification for the testing of that individual; instead, the testing is across-the-board and
automatic for all felony arrestees.

| 4. Thus, Proposition 69 mandates the seizure and broad publicat‘ion'to local,
state, and national law enforcement agencies of DNA profiles from large numbers of persons as
to whom the state has no more legitimate interest in such information than it has for any other
law-abiding member of the public. The compulsory testing requirement applies to persons
arrested — but not even convicted — of many offenses for which their DNA has no conceivable
relevance, such as (to offer but a few examples) the use of unauthorized signatures in a
campaign advertisement, writing checks with insufficient funds, accepting a bribe to throw a
sporting event, racing a horse under a fictitious name, or counterfeiting railroad tickets. See
Cal. Penal Code §§ 115.1, 337¢, 3371, 476(c), 481. Others caught in the DNA dragnet
established by the initiative include:

s persons who are arrested for a felony but against whom charges are quickly
dropped in the recognition that they are innocent and that no probable cause
existed for the arrest in the first place;

o persons for whom arrest warrants are issued as a result of mistaken identity,
including victims of identity theft;

e persons, such as victims of domestic violence, who are arrested for violence
committed in self-defense and who either have the charges against them
dropped or are subsequently acquitted; |

s participants in political demonstrations and other activities who have
committed no crime but are nonetheless arrested in connection with broad
sweeps of participants by the police;

e persons who are wrongfully arrested due to police misconduct;

e persons who are arrested for felony possession of marijuana but against
whom charges are dropped or dismissed upon a showing that they were in

lawful possession of the marijuana for medical purposes;

CLASS ACTION COMPLAINT FOR DECLARATORY AND 3
INJUNCTIVE RELIEF
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* persons who are subject to overcharging upon their initial arrest for minor -
offenses and are hence charged with felonies but are ultimately convicted of
nothing more than misdemeanofs;

e persons who have been arrested for felony drug offenses and who, following
successful completion of treatment programs, have had their convictions
expunged in compliance with Proposition 36 L>r other state laws; and

¢ persons who were convicted of nonviolent felony offenses many years ago,
who served their sentences, and who have since then lived law-abiding lives -
as ordinary members of the community.

Overall, approximately a third of all persons arrested for feloﬁy offenses in California in any
given year are ultirriately never convicted of any crime whatever. Many others are convicted of
nothing more than a misdemeanor,

5. Under Proposition 69, a person whose DNA is taken but is subsequently not
charged (or is acquittéd) may later petition for expungement of his or her DNA profile from the
state’s database, but the ruling on any such petition is automatically delayed until after the data
will likely already have been made broadly a\)ailable to other state, national, and international -
databases over a substantial period of time. Even then, any expungement petition is subject to
cumbersome and onerous proéedural barriers, including what is effectively a right of veto by the |
prosecuting attorney and the unfettered and unreviewable discretion of the trial court to whom
the petition is directed.

6. The expansive mandatory DNA testing program established by Proposition

69 violates the Fourth and Fourteenth Amendments of the United States Constitution. The
statute not only permits, but requires broad and ongoing violations of the fundamental
protections afforded all persons by the Constitution to be secure in their persons from
unreasonable searches and seizures and to due process of law. Ignoring the clear limitations
recognized by the courts in upholding carefully circumscribed DNA testing programs for
persons who have been actually convicted of felony offenses, and as to whom there are

specifically articulated justifications for this invasion of fundamental privacy interests, the new

CLASS ACTION COMPLAINT FOR DECLARATORY AND 4
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California law reaches broadly to mandate testing of hundreds of thousands of people who are
legally presumed to be (and in a large proportion of cases actually are) innocent of any crime at
all. No justification has been identified for this program beyond the generalized law
enforcement interest in solving unrelated crimes. But the Constitution permits this kind of law
enforcement interest to be pursued only in the presence of reasonable individualized suspicion
and (absent unusual circumstances) issuance of a warrant on probable cause. The new statutory
provisions adopted through Proposition 69 are accordingly unconstitutional.

7. This action is brought on behalf of persons who are subject to compulsory
DNA testing solely as a result of Proposition 69 and who either have not been convicted of any
felony or, if they have been convicted in the past, have completed their sentences and/or
probation and are no longer subject to the supervision of the criminal justice system. Plaintiffs
do not in this action challenge Proposition 69 insofar as it merely expands the extent to which
compulsory DNA testing is applied to persons who are actually convicted of a felony offense
and remain (or, as a result of a future conviction, become) subject to the supervision of the
criminal justice system. Nor do plaintiffs challenge the lawful collection and analysis of DNA
samples pursuant to a valid warrant or other court order requiring DNA testing in connection
with a specific criminal investigation or proceeding as to which the requisite probable cause is
shown connecting the person to be tested with a particular criminal offense. Rather, this action
addresses the mass, programmatic DNA testing of hundreds of thousands of persons — persons
not yet convicted and persons no longer under the supervision of the criminal justice system — as
to whom the Jong-recognized Constitutional prerequisites to such searches and seizures have not

been established. -

JURISDICTION AND VENUE

8. This action arises under 42 U.S.C. § 1983 and the United States Constitution.

- This Court has subject-matter jurisdiction under 28 U.S.C. §§ 1331 and 1343.

9. The defendants are all public officials of the State of California or its

constituent counties and municipalities and are sued here in their official capacities. Each of the

CLASS ACTION COMPLAINT FOR DECLARATORY AND 5
INJUNCTIVE RELIEF




B W

o0 Ny W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:04-cv-05161-FMS  Document 1-2  Filed 12/07/2004 Page 6 of 38

defendants resides within this District and/or performs official duties within the State of
California. This Court accordingly has personal jurisdiction over each of the defendants.
10. Venue properly lies within this District pursuant to 28 U.S.C. § 1391(b). The
named defendants perform their official duties in whole or in part in this District, and a
substantial part of the events or omissions giving rise to plaintiffs’ claims have occurred or will

occur in this District.

INTRADISTRICT ASSIGNMENT

11. Pursuant to Local Rule 3-2, this action may properly be assigned to the San

Francisco or Oakland divisions of this Court.

THE PARTIES

Plaintiffs

12. Plaintiff Michael Weber is a resident of San Francisco, California. On
November 3, 2004, he attended an anti-war demonstration in-San Francisco. Some time after a
bottle was thrown from the crowd of protestors in which Weber was standing, the police began
arresting everyone in the crowd. Weber was arrested for felony assault with a deadly weapon
other than a firearm on a police officer. Weber had not himself thrown the bottle or otherwise
assaulted or attempted to assault any officers at the demonstration. A few days later, the felony
charge was reduced to two misdemeanor charges, which were thereafter dismissed entirely.
Although Proposition 69 does not require Weber’s DNA sample to be physically collected until
2009, the requirement for such sampling is now firmly established by statute and is subject to no
future contingencies or factual developments. His objection to such sampling is accordingly
ripe for resolution by this Court.

13. Plaintiff Mary Pruitt is a resident of Sacramento County, California. On
October 15, 2001, she was arrested in Sacramento, California, for possession of -
methamphetamine and drug paraphernalia and subsequently pleaded guilty to those charges in
order to obtain a diversion to drug treatment in accordance with the California Substance Abuse
and Crime Prevention Act of 2000. Pruitt thereafier completed the required drug treatment

program, and the charges against her were dismissed pursuant to Cal. Penal Code

CLASS ACTION COMPLAINT FOR DECLARATORY AND 6
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§ 1210.1(d)(1). Pruitt is no longer under any supervision by the criminal justice system;
Proposition 69 nonetheless requires that Pruitt’s DNA be collected and that the data concerning
her DNA be included in the California DNA database. Although Proposition 69 may not
require Pruitt’s DNA sample to be collected until- 2009, the requirement for such sampling is
now firmly established by statute and is subject to no future contingencies or factual
developments. Her objection to such sampling is hence ripe for adjudication by this Court.

14. Plaintiff Rodney Ware is a resident of Sacramento County, California, who
has been a victim of a crime commonly referred to as “identity theft.” In April 2004, he was
arrested in Los Angeles on a felony warrant. Because the person for whom the warrant was
issued had used Ware’s name under false pretences, the warrant was ultimately found not to
pertain to Ware; accordingly, the charges were not pursued. Nonetheless, because he has been
arrested for a felyony, Proposition 69 requires that Ware’s DNA be sampled and analyzed and
that data concerning his DNA be included in the California DNA Database. Although
Proposition 69 does not require Ware’s DNA sample to be physically collected until 2009, the
requirement for such sampling is now firmly established by statute and is subject to no future
contingencies or factual developments. His objection to such sampling is accordingly ripe for
resolution by this Court.

15. Plaintiff Rachel Delucci-Youngberg is a resident of Shasta County,
California. In July 2001, she was arrested for and charged with murder in Shasta County,
California, after she shot her abusive husband in self-defense. At trial, after hearing all evidence
from both the prosecution and defense, the trial judge granted a motion for acquittal under Cal.
Penal Code § 1118.1, ruling that the prosecution had not presented substantial evidence to
disprove the defense theory of self-defense. Nonetheless, because she was arrested for a
felony, Proposition 69 requires that Delucci-Youngberg’s DNA be collected and analyzed and
that data concerning her DNA be included in the California DNA Database.

16. Plaintiff James Blair is a resident of Alameda County, California. In
December 2003 and January 2004, he was arrested in Emeryville and Berkeley, California for

offenses related to his possession and cultivation of marijuana and charged with felony

CLASS ACTION COMPLAINT FOR DECLARATORY AND 7
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violations of California Health and Safety Code §§ 11359 and 11358. The charges were
dismissed after Blair’s physician appeared in court and confirmed that Blair’s possession,
cultivation, and use of marijuana were pursuant to th‘e physician’s recommendation to treat pain
and muscle spasms related to a spinal cord injury and that therefore Blair had a valid defense
under the California Compassionate Use Act, Cal. Health and Safety Code § 11362.5.
Nonetheless, because he was arrested for a felony, Proposition 69 requires that Blair’s DNA be
collected and analyzed and that data concerning his DNA be included in the California DNA
Database. Although Proposition 69 does not require Blair’s DNA sample to be physically
collected until 2009, the requirement for such sampling is now firmly established by statute and
is subject to no future contingencies or factual developments. His objection to such sampling is
accordingly ripe for resolution by this Court. Blair is a member of plaintiff Americans for Safe
Access. |

17. Plaintiff Thinh T. Lam is a resident of Orange County, California. He was
arrested on April 29, 2003, for murder. Those charges are currently pending, and he is currently
incarcerated in San Francisco awaiting trial. Lam has never been convicted of a felony or any
other criminal offense. Nonetheless, because he has been arrested for murdef, Proposition 69
requires that Lam’s DNA be sampled and analyzed and that data concerning his DNA be
included in the California DNA Database.

18. Plaintiff Ruben Rivas is a resident of Orange County, California. In 2000,
while serving as a volunteer legal observer for the National Lawyers Guild during the
Democratic National Convention in Los Angeles, he followed and videotaped a demonstration
by animal rights activists. Afier some of the activists began pounding on the gate of a store,
police officers arrived and arrested everyone who was present, including Rivas, charging them

“with felony conspiracy to commit burglary. The charges against Rivas were dropped the next
day. Nonetheless, because he was arrested for a felony, Proposition 69 requires that Rivas’s-
DNA be collected and analyzed and that data concerning his DNA be included in the California
DNA Database. Although Proposition 69 does r;ot require Rivasr’s DNA sample to be

physically collected until 2009, the requirement for such sampling is now firmly established by

CLASS ACTION COMPLAINT FOR DECLARATORY AND 8
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statute and is subject to no future contingencies or factual developments. His objection to such

~sampling is accordingly ripe for resolution by this Court.

19. Plaintiff Jason Craig is a resident of San Diego, California, and a student in
his senior year at San Diego State University. In February 2004, following a fraternity party at
which he became intoxicated, Craig was out with two friends and accompanied one of them into
an unlocked residence that the friend claimed was the home of an acquaintance who had
borrowed some video game equipment and magazines from him. The friend took the
equipment, which he claimed to own. Once outside, Craig agreed to carry the wires from the
game system. As they were walking down the street, a police officer stopped the group and then
arrested them. Craig was charged with the felony offense of burglary. He was subsequently
convicted only of a misdemeanor offense of receiving stolen property. Craig has no other
criminal record. Nonetheless, because he was arrested for a felony, Proposition 69 requires that
Craig’s DNA be collected and analyzed and that data concerning his DNA be included in the
California DNA Database. Although Proposition 69 does not require Craig’s DNA sample to be
physica]iy collected until 2009, the requirement for such sampling is now firmly established by
statute and is subject to no future contingencies or factual developments. His objection to such
sampling is accordingly ripe for resolution by this Court.

20. Plaintiff Linda Walker is a resident of Contra Costa County, California.
Between about 1983 and 1993, Walker was arrested for and convicted of a number of felony
offenses, primarily related to petty theft and drug possession. Following those convictions,
Walker completed her sentences and was released and completed periods of probation and
parole. Walker is no longer subject to any kind of probation or other supervised release relating
to her arrest and conviction; nor has she been arrested for any other criminal offense since that
time. Nonetheless, Proposition 69 requires that Walker’s DNA be sampled and that data
concerning her DNA be included in the California DNA Database. Walker is a member of
plaintiff All of Us or None.

21. As of the date of this Complaint, none of the individual plaintiffs in this

action has provided a DNA sample pursuant to Proposition 69; nor, with the exception of

CLASS ACTION COMPLAINT FOR DECLARATORY AND 9
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plaintiff Lam, is any plaintiff’s DNA profile in the possession of state or federal law
enforcement authorities or in any database to which such authorities have access. Lam has been
required to provide a biological sample for testing, but the court order requiring that sample
expressly provides that it may not be used in association with any other case and may not be
included in any city, state, or national database or databank.

22. Except for Plaintiffs Pruitt and Walker, none of the individual plaintiffs in

this action has ever been convicted of any felony, either in California or elsewhere. Except for

‘plaintiff Lam, who is incarcerated pending trial, none of the plaintiffs is currently incarcerated

or subject to any form of supervised release following incarceration. Upon information and
belief, none of the plaintiffs, other than Lam, is currently the subject of a valid warrant or court
order for the sampling of his or her DNA based upon a finding of probable cause or any
reasonable suspicion linking him or her to any crime for which such DNA would be relevant
evidence. Nor does any other ground currently exist (apart from Proposition 69) on which any
plaintiff may be compelled to submit a sample of his or her DNA for testing and use for law
enforcement purposes.

23. Plaintiff All of Us or None is an unincorporated association whose primary
purpose is to eliminate stigma, shame, and barriers to full paﬁicipétion in society resulting from |
felony convictions and former incarceration. All of Us or None’s membership includes many
individuals within California who have served criminal sentences for felonies and are no longer
under the supervision of the criminal justice system but are nevertheless subject to the new -
mandatory testing provisions of Proposition 69. Implementation of Proposition 69 will have an
immediate and severe impact on the constitutional rights of its members.

24. Plaintiff Americans for Safe Access is a non-profit corporation that has as its
primary purpose working to protect the rights of patients and doctors legally to use marijuana
for medical purposes, including providing legal advocacy and training for patients and doctors
who are criminally charged for offenses related to medical marijuana. Americans for Safe
Access’s members and constituents include individuals within California who are subject to the

new mandatory testing provisions of Proposition 69 due to arrests for offenses to which they
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have an affirmative defense under California law in the legal use of marijuana for medical
purposes. Implementation of Proposition 69 will have a severe impact on the constitutional
rights of the members and constituents of Americans for Safe Access.
Defendants

25. Defendant Bill Lockyer is the Attorney General of the State of California.
Under Article 5, Section 13 of the California State Constitution, he is the “chief law officer of
the State” and has the duty “to see that the laws of the state are uniformly and adequately |
enforced.” The California Constitution further grants him “direct supervision over every district
attomeny and sheriff and over such other law enforcement officers as may be designated by
law...” As Attorney General, defendant Lockyer also supervises the operations of the
California Department of Justice, which is directly responsible for implementing key provisions
of Proposition 69. He is sued in his official capacity.

26. Defendant Eva Steinberger is the Assistant Bureau Chief for DNA Programs,
California Department of Justice. In that capacity, she has responsibility for supervising
functions of the Department of Justice and the California Department of Justice Laboratory in
implementing Proposition 69, including, inter alia, providing procedural guidance, equipment,
and materials to local law enforcement agencies for the collection of samples; receiving,
maintaining, storing, and analyzing samples; contracting with third pérties to assist with DNA
analysis; and maintaining databases and databanks of analysis results and other information.
She is sued in her official capacity.

'27. Defendant Lance Gima is the Chief of the Bureau of Forensic Services,
California Department of Justice Laboratory. In that capacity, he has responsibility for
supervising functions of the Department of Justice Laboratory in implementing Proposition 69,
including, imter alia, providing guidance, equipment, and materials to local law enforcement
agencies for the collection of samples; receiving, maintaining, storing, and analyzing samples;
contracting with third parties to assist with DNA analysis; and maintaining databases and

databanks of analysis results and other information. He is sued in his official capacity.
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28. Defendant Charles C. Plummer is the Sheriff of Alameda County.
Proposition 69 vests in this defendant, and the other law enforcement officers of Alameda
County whom he supervises, the responsibility for collection of DNA samples from arrestees.
He is sued in his official capacity.

29. Defendant Warren E. Rupfis the Sheriff of Contra Costa County.
Proposition 69 vests in this defendant, and the other law enforcement officers of Contra Costa
County whom he supervises, the responsibility for collection of DNA samples from arrestees.
He is sued in his official capacity.

30. Defendant Lou Blanas is the Sheriff of Sacramento County. Proposition 69
vests in this defendant; and the other law enforcement officers of Sacramento County whom he
supervises, the responsibility for collection of DNA samples from arrestees. He is sued in his
official capacity. |

31. Defendant Jim Pope is the Sheriff of Shasta County. Proposition 69 vests in
this defendant, and the other law enforcement officers of Shasta County whom he supervises,
the responsibility for collection of DNA samples from arrestees. He is sued in his official
capacity.

32. Defendant Michael Hennessey is the Sheriff of San Francisco County.
Proposition 69 vests in this defendant, and the other law enforcement officers of San Francisco
County whom he supervises, the responsibility for collection of DNA'samples from arrestees.

He is sued in his official capacity.

33. Defendant Albert Najera is the Chief of Police for the City of Sacramento.

- Proposition 69 vests in this defendant, and the other law enforcement officers of Sacramento

whom he supervises, the responsibility for collection of DNA samples from arrestees. He is
sued in his official capacity.

34. Defendant Ken James is the Chief of Police for the City of Emeryville.
Proposition 69 vests in this defendant, and the other law enforcement officers of Emeryville

whom he supervises, the responsibility for collection of DNA samples from arrestees. He is

sued in his official capacity
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35. Defendant Heather J. Fong is the Chief of Police of the City of San
Francisco. Proposition 69 vests in this defendant, and the other law enforcement officers of San
Francisco whom she supervises, the responsibility for collection of DNA samples from
arrestees. She is sued in her official capacity.

CLASS ACTION ALLEGATIONS

36. Plaintiffs bring this action as a class action pursuant to Fed. R. Civ. P. 23(b)
on their own behalf and on behalf of all other persons similarly situated. This action is brought

on behalf of two classes, which may be defined as follows:

a. Plaintiffs Weber, Blair, Rivas, Ware, Craig, and Lam bring this action on

their own behalf and as representatives of an “Arrestee Class,” which is defined as:

All persons who are, or will be, compelled to submit to the
involuntary collection of their DNA under Sections 295 et seq. of
the California Penal Code solely by reason of the fact that they
have been arrested for, or charged with, a felony offense.
b. Plaintiff Walker brings this action on her own behalf and on behalf of a

“Formerly Convicted Persons Class,” which may be defined as:

All persons who have previously been convicted of a felony

offense in California and are no longer subject to any supervision

of the criminal justice system, but who are nonetheless, by reason

of that prior conviction, required to submit to the involuntary

collection of their DNA under Sections 295 et seq. of the

California Penal Code.

37. Both of the classes defined in the foregoing paragraph are so numerous that

joinder is impracticable.

38. Questions of law and fact common to the members of the plaintiff classes
predominate in this case. These common questions include:

a. Do the compulsory sampling and analysis of the DNA of members of the
plaintiff classes pursuant to the requirements of Proposition 69 constitute an unreasonable
search and seizure in violation of the Fourth and Fourteenth Amendments to the United States
Constitution?

b. Do the compulsory sampling and analysis of the DNA of members of the

plaintiff classes, and the dissemination of DNA profiles and other information derived from
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those samples, pursuant to Proposition 69 constitute an excessive government intrusion into
their private and personal genetic information in that it is neither supported by a legitimate state
purpose outweighing plaintiffs® privacy interests nor narrowly tailored to meet any legitimate
state purpose, thus violating plaintiffs’ right to privacy under the Fourteenth Amendment of the
United States Constitution?
c¢. Do the compulsory sampling and analysis of the DNA of members of the

plaintiff classes pursuant to the requirements of Proposition 69, without a requirement of any
pre-testing due process protections or the mandatory expungement of data and samples from
persons against whom charges are dropped, who are acquitted, whose convictions are reversed,
or who are otherwise adjudicated to be innocent, violate the Due Process Clause of the
Fourteenth Amendment to the United States Constitution? .

o 39. The claims of the named plaintiffs are typical of the claims of members of the |
bclasses whom they represent.

40. The named plaintiffs will fairly and adequately protect the interests of the
plaintiff classes. The named plaintiffs have no interest that is now or may be potentially
antagonistic to the interests of the class. The attorneys representing the plaintiffs include -
experienced civil rights attorneys and are considered able practitioners in federal constitutional
and statutory adjudications. |

41. Defendants have threatened to act and will continue to act on grounds
generally applicable to the plaintiff classes, thereby making final injunctive and declaratory
relief appropriate to the classes as a whole.

THE MATTERS IN CONTROVERSY

The Development and Sharing of DNA Databases

42. Before the passage of Proposition 69, California law provided for mandatory
DNA testing of persons who had been convicted of certain serious felony offenses and the
inclusion of data derived from those tests in a state-wide database. Only persons who had
actually been convicted of one of the enumerated felonies were subject to this compulsory

testing program, and even in those cases the law provided important due process protections to
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those whose DNA was taken. For example, the pre-Proposition 69 California statute provided
for the automatic expungement of the physical DNA sample and associated database entries for
any person whose conviction was reversed.

43, California routinely shares DNA profiles and other information gathered
through its DNA testing programs with law enforcement agencies elsewhere. For example,
California participates in a nationwide program, supervised by the Federal Bureau of
Investigation, to share automatically the contents of the California DNA Database through the
nationwide Combined DNA Index System (“CODIS”) database. The CODIS database currently
contains DNA information on more than 1.8 million individuals, including data derived from
state and federal DNA sampling programs. This data is widely available to law enforcement
agencies throughout the United States and is also made available to international law
enforcement agencies, such as Interpol, and the national law enforcement agencies of other
countries. Until recently, the federal authorizing legislation for the CODIS system permitted
only DNA data taken from persons actually convicted of a felony to be included in the system;
however, that legislation was recently amended to permit the inclusion of many arrestees as
well.

44, The sharing of DNA profiles and other information gathered through DNA
testing is not limited to the CODIS system. Law enforcement agencies in California are also
authorized to share DNA profiles and other information with one another, and with law
enforcement agencies in other states, through cfoss—references of individual state and local
databases.

45, The purpose of the collection and sharing of data in CODIS and 6ther DNA
databases is to provide DNA profiles that can be used to match against DNA found in crime-
scene samples, in order to identify suspects in those crimes. The mandatory collection of DNA
from arrestees in California is intended to provide law enforcement with broad access to
otherwise unavailable information about those individuals that might link them to offenses other

than those for which they have been arrested.
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46. The title and preamble éf Proposition 69 imply that the collection and sharing
of data through DNA databases assists in clearing criminal suspects and proving innocence.
This is untrue. In fact, while DNA has proven to be an invaluable tool in exonerating persons
accused of crime, such exoneration nearly always results from a comparison of the accused
person’s own DNA with samples from the crime scene. Persons seeking exoneration through
this method are generally eager to volunteer their DNA for purposes of such a comparison.
DNA databases, in contrast, represent sources of evidence used by law enforcement to identify
new suspects from among the general population. |

Proposition 69

47. Proposition 69, a copy of which is attached as Exhibit A hereto, was
approved by the California electorate in the November 2, 2004 general election, in accordance

with Article I1, Section 8 of the California Constitution. v

| 48. Proposition 69 amended Sections 295 et seq. of the California Penal Code.
The amended statute includes several important new provisions that dramatically expand the
reach of the state’s mandatory testing regime, while at the same time eliminating key due

process protections that had previously existed.

49. The declared purpose of the searches and seizures required by Proposition 69

is to further law enforcement goals. Thus, the initiative states that

“Law enforcement should be able to use the DNA Database and
Data Bank Program to substantially reduce the number of
unsolved crimes; to help stop serial crime by quickly comparing
DNA profiles of qualifying persons and evidence samples with as
many Investigations and cases as necessary to solve crime and
apprehend perpetrators; to exonerate persons wrongly suspected
or accused of crime; and to identify human remains.”

Proposition 69 § II(c). Proposition 69 further asserts that expanded DNA testing is “[t]he most
reasonable and certain means” of enhancing the law enforcement interests in identifying and
apprehending criminal offenders. Id. §§ H(d)(1)-(4).

50. As amended by Proposition 69, California’s DNA testing statute mandates
the compulsory collection of DNA samples from all persons who are convicted or adjudicated
guilty of any felony offense; such post-conviction sampling is no longer limited to persons who
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are convicted of sex offenses and other serious and viblent felonies. Further, a new provision of
the statute now requires DNA testing of “any adult person who is arrested for or charged with”
any felony offense of any kind. Persons arrested for (or charged with) murder, voluntary
manslaughter, or any offense under Section 290 of the Penal Code — or attempt to commit any
of those felonies — are immediately subject to compulsory DNA testing. For persons arrested
for all other felony offenses, compulsory testing is to take place beginning on January 1, 2009,

51. The initiative is expressly retroactive, requiring collection “regardless of
when the crime charged or committed became a qualifying offense pursuant to this chapter ....”
Proposition 69 § 111(4)(b)(1). Thus, all persons who have ever been arrested for, or charged
with, murder, voluntary manslaughter, or Section 290 offenses (or aﬁempts to commit those
felonies) are now required to have their DNA sampled and analyzed. All persons who have ever
been arrested for, or charged with, any other felonies will be required to submit to DNA testing

1in 2009. For arrests occurring after enactment, sampling is to occur “immediately following

arrest, or during the booking or intake or reception center process or as soon as administratively
practicable after arrest, but, in any case, prior to release on bail or pending trial or any physical
release from confinement or custody.” 7d. § 11I(4)(a)(1)(A). For anyone else ’whose DNA has
not yet been obtained, “the court shall order the person to report within five calendar days to a
county jail facility ... or other designated facility to provide the required specimens....” Jd.
§ 111(4)(a)(1)(B). The initiative affords the courts no discretion in issuing such orders; nor are
there any stated exceptions (e.g., adjudicated innocence) from this mandate.

52. Proposition 69 establishes a presumption that samples will be taken through
the “buccal swab” method, through which inner cheek cells are taken from scraping the inside
“of the mouth. However, samples may be taken through other methods instead (e.g., blood
sampling) at the direction of the California Department of Justice. /d. § III(i)(e). The
Department of Justice is directed to provide appropriate equipment, materials, and instructions
to each facility at which samples are to be taken. Once taken, the samples are to be forwarded
to the DNA Laboratory of the Department of Justice, which is to arrange for the DNA analysis

to be performed, either by its own personnel or through third-party contractors. After the
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analysis is completed, the results are entered into the state’s DNA Database and will be shared
freely with other law enforcement agencies nationally and internationally, including (but not
limited to) through the CODIS system.

53. Proposition 69 does not effectively limit the types of genetic information to
be collected and maintained from the biological sample and does not require destruction of the
underlying sample after the DNA analysis has taken place. Instead, the physical sample is
retained indefinitely for potential further analysis. Thus, Proposition 69 allows the state to
maintain al/ genetic information that can be derived from a person’s DNA.

54. As amended by Proposition 69, California law no longer provides for the
automatic expungement of data and samples taken from persons whose conviétions are
overturned; nor is there any provision for automatic expungement of samples taken from
pérsons against whom charges are dropped or who are acquitted or otherwise found to be
innocent of the offense for which they were arrested. Instead, such a person may file a petition
for such expungement in the court of the county where the arrest occurred. However, no such
petition may be granted unless the court is able to certify that neither the prosecuting attorney
nor the Department of Justice has objected to it; thus, the initiative allows the prosecuting
attorney and Department of Justice, or either of them, to block expungement merely by filing an
objection. Further, the initiative expressly provides that “[t]he court has the discretion to grant
or deny the request for expungement,” and that “denial of a request for expungement is a
nonappealable order and shall not be reviewed by petition for writ.” Thus, the court’s ability to
deny such a petition is completely unfettered and unreviewable. Moreover, no expungement
petition may be granted until at least 180 days following the filing of the petition, and no limits
are imposed on the use of the petitioner’s DNA data or dissemination of that data to other law
enforcement agencies during that 180-day period. And even if the petition for expungement is
granted, no mechanism is provided for the return of the petitioner’s DNA sample, profile, or
other information from other law enforcement agencies with whom it has been shared.

55. Proposition 69 allows for the sharing of DNA profiles and/or the underlying

biological samples with a broad array of international, federal, state and local law enforcement
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officers, including private crime laboratories and other third parties that have been approved by |

the Department of Justice.

The Nature Of DNA Testing And The Impact On Plaintiffs

56. Under Proposition 69, the specimens that are taken from plaintiffs and others
will be processed to extract samples of their DNA, which are then analyzed to generate DNA
profiles. DNA (an abbreviation for “deoxyribonucleic acid™) is the cellular material that
contains each person’s unique genetic code.

57. The DNA profiles that are currently stored in law enforcement databases are
sometimes referred to as “DNA fingerprints.” This is a misnomer, for a}though fingerprints and
DNA resemble each other in that each is unique for each individual person, the seizure and
analysis of DNA samples differs fundamentally from the mere taking of a fingerprint.
Fingerprinting involves the creation of an image or impression of the external physical
conformation of the fingertips, and a fingerprint reveals nothing more about the person than the
unique patterns on the skin of his or her fingers. Thus, while fingerprints can be used
effectively to provide evidence of the identity of a person, they reveal no other information
about that person.

58. DNA, in contrast, is not directly displayed on the surface of the body; it is,
rather, a microscopic arrangement of chemical constituents within the nucleus of a human cell.
Once those chemical constituents are analyzed, they can reveal a vast array of highly private
information about that person, including, his or her relationship to other persons, ethnic traits
and. other physical characteristics, genetic defects, and propensity to certain diseases, such as
certain types of cancers. The amount of information about a person that can be revealed by
DNA is expanding every year. Some scientists have suggested that DNA analysis can be used
to predict personality traits, propensity to antisocial behavior, and sexual orientation, as well as
an ever-expanding variety of existing and future health conditions and other physical traits.

59. Due to the expansive nature of the information available from DNA samples,
the compulsory seizure of such samples from plaintiffs provides law enforcement personnel and

other government officials with direct access to the most fundamentally private personal
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information that any person possesses. Such sampling invades a location — the genetic code
locked within each person’s cells — in which, absent unusual circumstances, the average person

has the very highest possible expectation of privacy.

Declaratory and Injunctive Relief Allegations

60. An actual and substantial controversy exists between plaintiffs and
defendants as to their respective legal rights and duties. Plaintiffs contend that, as applied to
them and to others in the plaintiff cldsses, Proposition 69 is unlawful and unconstitutional.
Defendants contend the opposite.

- 61. If not enjoined by the Court, defendants will implement Proposition 69 in
derogation of the rights of plaintiffs and others in the plaintiff classes. Such implementation

will impose irreparable injury on the plaintiffs and other class members. Plaintiffs have no

plain, speedy, and adequate remedy at law.

COUNT1I: VIOLATION OF THE FOURTH AMENDMENT TO THE UNITED
STATES CONSTITUTION (42 U.S.C. § 1983)

| 62. Plaintiffs hereby reallege and incorporate by reference the allegations
contained in Paragraphs 1 through 61 as though fully set forth herein.

63. The Fourth Amendment to the United States Constitution protects the right of
people to be free from unreasonable ‘searches ahd seizures and prohibits searches or seizures for
law enforcement purposes absent reasonable individualized suspicion.

64. Proposition 69 mandates the corr;puisory extraction of biological samples
from plaintiffs and other members of the plaihtiff classes, and the analysis of those sainples for
generalized iaw enforcement purposes, without requiring any showing of probable cause or
individualized suspicion linking the person at issue to any specific crime for which his or her
DNA is relevant.

65. The compulsory and warrantless extraction of biological samples from
plaintiffs and members of Vthe plaintiff classes is inherently “unreasonable” witﬁin the meaning
of the Fourth Amendment and is not supported by any recognized exception to the Fourth
Amendment’s warrant and probable cause requirements. The subsequent DNA analysis of those

samples also constitutes an unreasonable search within the meaning of the Fourth Amendment
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and is also not justified by any recognized exception to the warrant and probable cause
requirements. As applied to the plaintiff classes, Proposition 69 is accordingly unconstitutional.

COUNT HI: VIOLATION OF SUBSTANTIVE DUE PROCESS UNDER THE
FOURTEENTH AMENDMENT TO THE CONSTITUTION (42 U.S.C. § 1983)

66. Plaintiffs hereby reallege and incorporate by reference the allegations
contained in Paragraphs 1 through 65 as though fully set forth herein.

67. The Due Process Clause of the Fourteenth Amendment to the United States
Constitution provides a substantive right to privacy with respect to personal matters such as
medical and genetic information.

| 68. Because Proposition 69 requires government intrusion into private and
personal genetic information of plaintiffs by prﬁcuring, analyzing, indefinitely retaining and
disseminating their biological samples and DNA information, the Fourteenth Amendment to ’the |
United States Constitution requires that the intrusion be supported by a legitimate governmental
purpose that outweighs plaintiffs’ privacy interests and that the intrusion be narrowly tailored to
meet that legitimate purpose.

69. California’s interest in maintaihing biological samples and DNA profiles
from arrestees and persons no longer under supervision of the criminal justice system does not
outweigh plaintiffs’ privacy interests with respect to their genetic material; nor is Proposition 69
narrowly tailored to further the state’s interest. Application of Proposition 69 to plaintiffs and
other members of the plaintiff classes accordingly violates their rights to privacy and substantive

due process under the Fourteenth Amendment to the United States Constitution.

COUNT 1II: VIOLATION OF PROCEDURAL DUE PROCESS UNDER THE
FOURTEENTH AMENDMENT TO THE CONSTITUTION (42 U.S.C. § 1983)

70. Plaintiffs hereby reallege and incorporate by reference the allegations
contained in Paragraphs 1 through 69 as though fully set forth herein.

71. The Due Process Clause of the Fourteenth Amendment to the United States
Constitution prohibits the deprivation of life, liberty or property without due process of law.

72. Proposition 69 violates procedural process in numerous respects, including

the following:
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a. Proposition 69 requires the deprivation of the arrestee plaintiffs’ property
and liberty interests in their own genetic material without notice or any opportunity to be heard
as to whether the arrest giving rise to the compulsory collection of their biological samples was
lawful.

b. Proposition 69 denies plaintiffs any opportunity to be heard as to
whether any legitimate reason exists for the compulsory sampling and analysis of their DNA for
law enforcement purposes;

c. Proposition 69 denies plaintiffs meaningful remedies to assure complete,
certain, and immediate expungement of their samples, DNA profiles, and other data should their
arrests not lead to a felony conviction or if any conviction is overturned;

73. Because it fails to afford such basic procedural protections to plaintiffs and
other members of the plaintiff classes who are subject to its mandatory testing provisions,
Proposition 69 violates the Due Process Clause of the Fourteenth Amendment to the United

States Constitution.

RELIEF SOUGHT

WHEREFORE, Plaintiffs, on behalf of themselves and the plaintiff class, seek
the following relief:

1. A declaration that Proposition 69 is unconstitutional as applied to persons
who are‘ subject to its compulsory sampling and testing provisions solely as a result of their
status as persons who have been arrested for or charged with a felony.

2. A declaration that Proposition 69 is unconstitutional as applied 1o persons
who are subject to its compulsory sampling and testing provisions solely by reason of their
status as persons who ha§e been convicted of a felony, in those instances in which the formerly
convicted person is no longer incarcerated or otherwise subject to the continued supervision of
the criminal justice system.

3. A preliminary and permanent injunction:

a) enjoining defendants from the compulsory collection, DNA

analysis, and/or retention of biological samples from any member
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of the Arrestee Class until and unless he or she is actually
convicted of a felony offense, unless such sampling is supported
by a warrant issued on probable cause;

enjoining defendants from the compulsory collection, DNA
analysis, and/or retention of biological samples from any member
of the Formerly Convicted Persons Class absent a warrant issued
on probable cause; ' '
enjoining defendants from assisting any other state or local law
enforcement official or third party in collecting, analyzing, or
retaining biological samples, or DNA data obtained from such
samples, from any member of the Arrestee Class until and unless
he or she is actually convicted of a felony offense, unless such
sampling, analysis, and/or retention is supported by a warrant
issued on probable cause; |

enjoining defendantsvfrom assisting any other state or local law
enforcement official in collecting, analyzing, or retaining
biologiéal samples, or DNA data obtained from such samples,
from any member of the Formerly Convicted Persons Class,
unless such sampling, analysis, and/or retention is supported by a
warrant issued on probable cause;

ordering defendant Lockyer to inform and instruct all law
enforcement ofﬁcials in the State of California that any
application of Proposition 69 to member of the plaintiff classes,
absent a new felony conviction or a warrant issued on probable
cause, is unconstitutional and unlawful and may not proceed; and
instructing defendants to promptly destroy any biological samples
from members of the plaintiff class that are in their possession or

that have been, or in future are, forwarded to the Department of
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Justice (or any entity with which it has contracted), and to
expunge all associatf;d DNA profiles and other data from all state
and local databases and other files, unless the submitting law
enforcement agency has certified that the sample was taken either
(a) following conviction for a felony offense or (b) pursuant to a
warrant issued upon probable cause or other court order issued
under authority other than Proposition 69.

g) Costs and attorneys fees incurred in this action pursuant to 42
U.S.C. § 1988 or other applicable authority.

h) Such other and further relief as may be just and proper. -

DATED: ML&/ 7, 2004 COVINGTON & BURLING

Attorneys ézl’laintiffs '

SONYA D. WINNER, SBN 200348
DONALD W. BROWN, SBN 83347
KATE S. STEINHEIMER, SBN 226220
COVINGTON & BURLING

One Front Street

San Francisco, California 94111
Telephone: (415) 591-6000

Facsimile: (415) 591-6091

JULIA HARUMI MASS, SBN 189649
MARGARET C. CROSBY, SBN 56812
MAYA L. HARRIS, SBN 172115
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF NORTHERN
CALIFORNIA, INC.

1663 Mission Street, Suite 460

San Francisco, CA 94103

Telephone: (415) 621-2493

Facsimile: (415)255-8437

CLASS ACTION COMPLAINT FOR DECLARATORY AND 24
INJUNCTIVE RELIEF




10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

N R RS = LV T N

tase 3:04-cv-05161-FMS  Document 1-2  Filed 12/07/2004 Page 25 of 38

PETER ELIASBERG, SBN 189110
MARK ROSENBAUM, SBN 59940
RICARDO D. GARCIA, SBN 178111
ACLU FOUNDATION OF SOUTHERN
CALIFORNIA ‘
1616 Beverly Boulevard
Los Angeles, CA 90026

- Telephone: (213) 977-9500
Facsimile: (213)250-3919

JORDAN BUDD, SBN 144288
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF SAN DIEGO AND
IMPERIAL COUNTIES

P.O. Box 87131

San Diego, California 92138

Telephone: (619) 232-2121

Facsimile: (619) 232-0036

Attorneys for Plaintiffs

JEFFREY D. SCHWARTZ, SBN 80643
360 Ritch Street, #201

San Francisco, CA 94107

Telephone: (415) 777-3170

Facsimile: (415) 681-8643

Attorney for Plaintiff -
Rachel] Delucci- Youngberg
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CERTIFICATION OF INTERESTED ENTITIES OR PERSONS

Pursuant to Civil L.R. 3-16, the undersigned certifies that as of this date, other

than the named parties, there is no such interest to report.
DATED: Dogpmdber 7 200% COVINGTON & BURLING
By:{__,
A e
Attorneys for lelintiffs
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Proposition 68 (cont.)

SEC. 83. (a) Funds appropriated pursuant to the Gaming
Revenue Act of 2004 shall not be deemed to be part of “total allecations
to school districts and community college districts from General Fund
proceeds of taxes appropriated pursuant to Article XII] B” as that term
is used in paragraphs (2) and (3) of subdivision (b) of Section 8.

() Revenues derived from payments made pursuant to the Gaming
Revenue Act of 2004 shall not be deemed 10 be “General Fund revenues ,
which may be appropriaied pursuant te Article XIII B” as that term is
used in paragraph (1) of subdivision (b) of Section 8 nor shall they be
considered in the determination of “per capita General Fund revenues”
as that term is used in paragraph (3) of subdivision (b) and in subdivi-
sion (e) of Section 8.

SEC. 14. Section 14 is added to Article X111 B of the California
Constitation, to read: :

SEC. 14. (a) For purposes of this article, “proceeds of taxes”
shall not include the revenues created by the Gaming Revenue Act
of 2004.

(b) For purposes of this article, “appropriations subject to limita-
tion” of each entity of government shall not include appropriations of
revenues from the Gaming Revenue Trust Fund created by the Gaming
Revenue Act of 2004

SEC. 15, Amendment

The statutory provisions of this act may be amended only by a vote
of two-thirds of the membership of both houses of the Legislature, All
statutory amendments to this act shall be to further the act and must be
consistent with its purposes.

SEC. 16. Consistency With Other Ballot Measures

The provisions of this act are not in conflict with any initiative
measure that appears on the same ballot that amends the California
Constitution to authorize gaming of any kind. In the event that this act
and another measure that amends the California Constitution to permit
gaming of any kind are adopted at the same election, the courts are

hereby directed to reconcile their respective statutory provisions to
the greatest ¢xtent possible and to give effect to every provision of
both measures.

SEC. 17. Additional Funding

No moneys in the Gaming Revenue Trust Fund shall be used to sup~
plant federal, state, or local funds used for child protective and foster
care services, neighborhood sheriffs and police officers, and firefighters
but shall be used exclusively to supplement the total amount of federal,
state, and Jocal funds allocated for child protective services and foster
care which improve the educational cutcomes of abused and neglected
children and children in foster care and for additional sheriffs, police
officers, and firefighters.

SEC. 18, Judicial Proceedings

In any action for declaratory or injunctive relief, or for relief by
way of any extraordinary writ, wherein the construction, application,
or validity of Section 3 of this act or any part thereof is called into
question, a court shall not grant any temporary restraining order, pre-
liminary or permanent injunction, or any peremptory writ of mandate,
certiorari, or prohibition, or other provisional or permanent order to
restrain, stay, or otherwise interfere with the operation of the act
except upon a finding by the court, based on elear and convincing evi-
dence, that the public interest will not be prejudiced thereby, and no
such order shall be effective for more than 15 calendar days. A court
shall not restrain any part of this act except the specific provisions that
are challenged.

SEC. 19. Severability ]

If any provision of this act or the application thereof to any person
or circumstances is held invalid or unconstitutional, such invalidity or
unconstitutionality shall not affect other provisions or applications of

.this act that can be given effect without the invalid or unconstitutional

provision or application, and to this end the provisions of this act
are severable.

Proposition 69

This initiative measure is submitted to the people in accordance with
the provisiens of Section 8 of Article 1l of the California Constitution.

This initiative measure amends a section of the Government Code,
and amends, repeals, and adds sections to the Penal Code; therefore,
existing provisions proposed to be deleted are printed in st
and new provisions proposed to be added are printed in iralic fype to
indicate that they are new.

PROPOSED LAW
SECTION 1. Title

(a) This measure shall be known and referred to as the DNA
Fingerprint, Unsolved Crime and Innocence Protection Act.

SEC. Il Findings and Declarations of Purpose
The people of the State of California do hereby find and declare that:

(a) Our communities have a compelling interest in protecting them-
selves from crime.

{b) There is critical and urgent need to provide law enforcement
officers and agencies with the latest scientific technology available for
accurately and expeditiously identifying, apprehending, erresting, and
convicting criminal offenders and exonerating persons wrongly sus-
pected or accused of crime.

(¢) Law enforcement should be able to use the DNA Database and
Data Bank Program to substantially reduce the number of unsolved
crimes; to help stop serial crime by quickly comparing DNA profiles of
qualifying persons and evidence samples with as many investigations
and cases as necessary to solve crime and apprehend perpetrators; to
exonerate persons wrongly suspected or accused of crime; and to iden-
tify human remains.

(d) Expanding the statewide DNA Database and Data Bank
Program is:

(1) The most reasonable and certain means to accomplish effective
cnime solving in California, to aid in the identification of missing and
unidentified persons, and to exonerate persons wrongly suspected or

accused of crime;

(2) The most reasonable and certain means to solve crime as effec-
tively as other states which have found that the majority of violent crim-
inals have nonviolent criminal prior convictions, and that the majority
of cold hits and criminal investigation links are missed if a DNA data-
base or data bank is limited only to viclent crimes;

(3) The most reasonable and certain means to rapidly and substan-
tially increase the number of celd hits and criminal investigation links
so that serial crime offenders may be identified, apprehended and con-
victed for crimes they committed in the past and prevented from com-
mitting future crimes that would jeopardize public safety and devastate
lives; and

(4) The most reasonable and certain means to ensure that
California’s Database and Data Bank Program is fully compatible with,
and a meaningful part of, the nationwide Combined DNA Index System
(CODIS).

(e) The state has a compelling interest in the accurate identification
of criminal offenders, and DNA testing at the earliest stages of criminal
proceedings for felony offenses will help thwart criminal perpetrators
from concealing their identities and thus prevent time-consuming and
expensive investigations of innocent persons.

(f) The state has a compelling interest in the accurate identification
of criminal offenders, and 1t is reasonable to expect qualifying offend-
ers to provide forensic DNA samples for the limited identification pur-
poses set forth in this chapter.

(g) Expanding the statewide DNA Database and Data Bank
Program is the most reasonable and certain means to ensure that per-
sons wrongly suspected or accused of crime are quickly exonerated so
that they may reestablish their standing in the community. Moreover, a
person whose sample has been collected for Database and Data Bank
purposes must be able to seek expungement of his or her profile from
the Database and Data Bank.

SEC. 11I. DNA and Forensic Identification Database and Data
Bank Act
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Proposition 69 (cont.)

SeC. 1, Section 295 of the Penal Code is amended to read:

295. (a) This chapter shall be known and may be cited as the DNA
and Forensic ldentification Pate-Bese Database and Data Bank Act of
1998 , as amended |

(b) The legislsture—find é—deelares people of the State of
California set forth all of the following:

(1) Deoxyribonucleic acid (DNA) and forensic identification
analysis is a useful law enforcement tool for identifying and prosecut-
ing sexuel-and-vielent-offenders criminal offenders and exonerating
the innocent .

(2) Itis the intent of the Legistature people of the State of California ,
in order to further the purposes of this chapter, to require DNA and
forensic identification detebenle dora bank samples from all persons,
including juveniles, for the felony and misdemeanor offenses described
in subdivision (&) of Section 296.

(3) 1t is necessary to enact this act defining and governing the state’s
DNA and forensic identification database and detebawk data bank in
order to clarify existing law and to enable the state’s DNA and ferensie
Hentifreation—detabase—end-debanieprogrem Forensic Identification
Database and Data Bank Program to become a more effective law
enforcement tool,

(c) The purpose of the DNA and ferensie—identifiention—databanl
Forensic Identification Database and Data Bank Program is to assist
federal, state, and local criminal justice and law enforcement agencies
within and outside California in the expeditious and accurate detection
and prosecution of individuals responsible for sex offenses and other
wolent crimes, the exclusion of suspects who are being investigated for
these crimes, and the identification of missing and unidentified persons,
particularly abducted children. -

(@) Like the collection of fingerprins, the collection of DNA sam-
ples pursuant 10 this chapter is an adminisirative requirement to assist
in the accurate identification of criminal offenders.

(e) Unless otherwise requested by the Department of Justice, collec-
tion of biological samples for DNA analysis from qualifying persons
under this chapter is limited to collection of inner cheek cells of the
mouth (buccal swab samples}.

() The Department of Justice DNA Laboratory may obtain through
Jederal, state, or local law enforcement agencies blood specimens from
qualifying persons as defined in subdivision (a) of Section 296, and
according 1o procedures set forth in Section 298, when it is determined
in the discretion of the Department of Justice that such specimens are
necessary in a particular case or would aid the depariment in obtain-
ing an accurate forensic DNA profile for identification purposes.

€8 (g} The Department of Justice, through its DNA Laboratory,
shall be responsible for the management and administration of the
state’s PPA-databese-and-gatpbank-sgenification—presram DNA and
Forensic Identification Database and Data Bank Program and for liai-
son with the Federal Bureau of Investigation (FBI) regarding the state’s
participation in a national or international DNA database and data
bank program such as the FBIs Combined DNA Index System
(CODIS) that allows the storage and exchange of DNA records submit-
ted by state and local forensic DNA laboratories nationwide.

e} (h) The Department of Justice shall be responsible for imple-
menting this chapter,

(1} The Department of Justice DNA Laboratory, the Department of
Corrections, the Board of Corrections, and the Depantment of the
“Youth Authority ke may adopt policies and enact regulations for the
implementation of this chapter, as necessary, to give effect to the intent
and purpose of this chapter, and to ensure that detwbank data bank
blood specimens, seliva buccal swab samples, and thumb and palm
print impressions as required by this chapter are collected from quali-
fying effenders persons in a timely manner, as soon as possible after
arrest, conviction, or a plea or finding of guilty, no contest, or not
guilty by reason of insanity, or upon the any disposition rendered in the
case of a juvenile who is eds adjudicated
under Section 602 of the Welfare and Institutions Code for commission
of any of this chapter’s enumerated qualifying offenses, including
attempts, or when it is determined that a qualifying effender person
has not given the required specimens, samples or print impressions .
Fhe Before adopting any policy or regulation implementing this chap-
ter, the Department of Corrections , the Board of Corrections, and the
Department of the Youth Authority shall edep+the-pelieies-and-ropule
Hons-for-tmpl ing-thig-ehapter-with seek advice from and ie-een-
sulerien consult with the Department of Justice DNA Laboratory
Director.

136 | Text of Proposed Laws

(2) Given the specificity of this chapter, and except as provided in
subdivision (¢} of Section 298.1, any administrative bulletins, notices,
regulations, policies, procedures, or guidelines adopted by the
Depariment of Justice and its DNA Laboratory, the Department of
Corrections, the Depariment of the Youth Authority, or the Board of
Corrections for the purpose of the implementing this chapter are
exempt from the provisions of the Administrative Procedure Act,
Chapter 3.5 (commencing with Section 11340), Chapter 4 (commenc-
ing with Section 11370}, Chapter 4.5 (commencing with Section
11400), and Chapter 5 (commencing with Section 11500} of Part I of
Division 3 of Title 2 of the Government Code,

¢3) The Department of Corrections , the Board of Corrections, and
the Department of the Youth Authority shall submit capies of any of
their policies and regulations with respect to this chapter to the
Department of Justice DNA Laborstory Director, and pesieds
guarterly shall submit to the director written reports updating the direc-
tor as to the status of their compliance with this chapter.

(4} On or before April 1 in the year following adoption of the act
that added this paragraph, and quarterly thereafter, the Department of
Justice DNA Laboratory shall submir a quarterly report to be published
electronically on @ Department of Justice website and made available
Jor public review. The quarterly report shall state the total number of
samples received, the number of samples received from the Department
of Corrections, the number of samples fully analyzed for inclusion in
the CODIS database, and the number of profiles uploaded into the
CODIS database for the reporting period. Each quarterly report shall
state the o1al, annual, and quarterly number of qualifying profiles in
the Department of Justice DNA Laboratory data bank both from per-
sons and case evidence, and the number of hits and investigations
aided, as reported to the National DNA Index System. The quarterly
report shall also confirm the laboratory’s accreditation status and par-
ticipation in CODIS and shall include an accounting of the funds col-
lected, expended, and disbursed pursuant to subdivision (k).

(35) On or before April 1 in the year following adoption of the act
that added this paragraph, and guarterly thereafier, the Department of
Corrections shall submit a quarterly report to be published electroni-
cally on a Department of Corrections website and made availabie for
public review. The quarterly report shall state the total number of
inmates housed in state correctional facilities, including a breakdown
of those housed in state prisons, camps, community correctional facil-
ities, and other facilities such as prisoner mother facilities. Each quar-
terly report shall also state the total, annual, and quarterly number of
inmates who have yet to provide specimens, samples and print impres-
sions pursuant o this chapter and the number 3/' specimens, samples
and print impressions that have yet to be forwar: ed};a the Department
of Justice DNA Laboratory within 30 days of collection.

& (i) (1) When the specimens, samples, and print impressions
required by this chapter are collected at a county jail or other county
detenien facility, including a private community correctional facility,
the county shenfl or chief administrative officer of the county jail or
other detention facility shall be responsible for ensuring all of the
following:

(A} The requisite specimens, samples, and print impressions are
collected from qualifying persons immediately following
arrest, conviction, or adjudication, or during the booking or intake
or reception cenier process at that facility, or reasonably promptly
thereafter. )

{B) The requisite specimens, samples, and print impressions are
collected as soon as administratively practicable after a qualifying
effender person reports to the facility for the purpose of providing spec-
imens, samples, and print impressions.

(C) The specimens, samples, and print impressions collected pur-
suant to this chapter are forwarded immediately to the Department of
Justice, and in compliance with department policies.

(2) The specimens, samples, and print impressions required by this
chapter shall be collected by a person using a collection kit approved by
the Department of Justice and n accordance with the requirements and
procedures set forth in subdivision (b) of Section 298.

(3) The counties shall be reimbursed for the costs of obtaining
specimens, samples, and print impressions subject to the conditions and
Limitations set forth by the Department of Justice policies governing
reimbursement for collecting specimens, samples, and print impres-
sions pursuant to this chapter,

(@} The trial court may order that a portion of the costs assessed
pursuant to Section 1203.1c, 1203.1e, or 1203.1m include a reason-
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able portion of the cost of obiaining specimens, samples, and print
impressions in furtherance of this chapter and the funds collected pur-
suant o ihis subdivision shall be deposited In the Department of
Justice DNA Testing Fund as created by paragraph (2) of subdivision
() of Section 290.3.

€ (k) Any funds appropriated by the Legislature to implement this
chapter, including funds or costs ordered pursuant to subdivision (j) to
reimburse counties, shall be deposited into the Department of Justice
DNA Testing Fund as created by paragraph (2) of subdivision (b} of
Section 290.3.

¢ () The Department of Justice DNA Laboratory shall be known
as the Jan Bashinski DNA Laboratory.

SEC. 2. Section 295.1 of the Penal Code is amended to read:

295.1. (&) The Department of Justice shall perform DNA analysis
and other forensic identification analysis pursuant to this chapter only
for identification purposes.

(b} The Department of Justice Bureau of Criminal Identification and
Information shall perform examinations of palm prints pursuant to this
chapter only for identification purposes.

(c) The DNA Laboratory of the Department of Justice shall serve as
a repository for blood specimens and sebiva buccal swab and other bio-
Yogical samples collected, and shall analyze specimens and samples, and
store, compile, correlate, compare, maintain, and use DNA and forensic
identification profiles and records related to the following:

(1) Forensic casework and forensic unknowns .

(2) Known and evidentiary specimens and samples from crime
scenes or criminal investigations,

(3} Missing or unidentified persons.

_(4) ©#Fenders Persons required to provide specimens, samples, and
print impressions under this chapter.

(5) Legally obrained samples.

€63 (6) Anonymous DNA records used for training, research, statis-
tical analysis of populations, quality assurance, or quality control.

(d) The computerized data bank and database of the DNA
Laboratory of the Department of Justice shall include files as necessary
to implement this chapter.

{e) Nothing in this section shall be construed as requiring the
Department of Justice to provide specimens or samples for guality con-
‘trol or other purposes to those who request specimens or samples.

(0 Submission of samples, specimehs, or profiles for the state DNA
Database and Data Bank Program shall include information as
required by the Department of Justice for ensuring search capabilities
and compliance with National DNA Index Sysiem (NDIS} standards.

SEC. 3. Section 296 of the Penzal Code is amended to read:

296. (a} The following persons shall provide buccal swab sam-
ples, right thumbprints, and a full palm print impression of each hand,
and any blood specimens or other biological samples required pursuant
to this chapter for law enforcement identification analysis:

€3 (1) Any person, including any juvenile, who is convicted of or
pleads gullry or no contest to any felony offense eny-ef-the-felowing
erimes , or is found not guilty by reason of insanity of any ef-the-folew-
s felony coffense, or any juvenile whe is adjudicated under

Section 602 of the Welfare and Insmulzons Code for commutmg any
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(2) Any adult person who is arrested for or charged with any of the
JSollowing felony offenses;

{A) Any felony offense specified in Section 290 or attempt to commit
any felony offense described in Section 290, or any felony offense that
imposes upon a person the duty 10 register in California as a sex offend-
er under Section 290,

(B) Murder or voluntary manslaughter or any attempt to commit
murder or voluntary manslaughter.

(C) Commencing on January 1 of the fifth year following enactment

- of the act that added this subparagraph, as amended, any adult person

arrested or charged with any felony offense.

€ (3) Any person, including any juvenile, who is required fo reg-
ister under Section 290 or 457.1 because of the commission of, or the
attemnpt to commit, & felony or misdemeanor offense
298 , or any person, including any juvenile, who is housed in a menial
health Jacility or sex offender treatment program after referral to such
Jacility or program by a court dfier being charged wztia any felorsy oﬁmxe
end-whe-t-eommit
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(4) The term “felony” as used in this subdivision includes an
atternpt to commit the gffense.

(3) Nothing in this chapter shall be construed as prohibiting collec-
tion and analysis of specimens, samples, or print impressions as a con-
dition of a plea for a non-qualifying offense.

(b) The provisions of this chapter and its requirements for submis-
sion of specimens, samples and print impressions as soon as adminis-
wratively practicable shall apply 1o all qualifying persons regardless of
sentence imposed, including any sentence of death, life without the pos-
sibility of parole, or any life or indeterminate term, or any other dispo-
sition rendered in the case of an adult or juvenile iried as an adult, or
whetker the person is diverted, fined, or referred for evaluation, and
regardless of disposition rendered or placement made in the case of
Jjuvenile who is found to have committed any felony offense or is adjudi-
cated under Section 602 of the Welfare. and Institutions Code,

€8} (c} The provisions of this chapter and its rcquircments for sub-
mission te-esting of specimens, samples, and print impressions as soon
as administratively practicable
by qualified persons as described in subdivision (a) shall
apply repardless of placement or confinement in any mental hospital or
other public or private treatment facility, and shall include, but not bg
limited to, the following persons, including juveniles:

(1) Any person committed to a state hospital or other treatment
facility as 2 mentally disordered sex offender under Article 1 (com-
mencing with Section 6300) of Chapter 2 of Part 2 of Division 6 of the
Welfare and Institutions Code.

(2) Any person whe has a severe mental disorder as set forth within
the provisions of Article 4 {commencing with Section 2960) of Chap-
ter 7 of Title 1 of Part 3 of the Penal Code.
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Proposition 69 (cont.)

(3) Any person found to be 2 sexually violent predator pursuant to
Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 of
Division 6 of the Welfare and Institutions Code.

€8} (d) The provisions of this chapter are mandatory and apply
whether or not the court advises a person, including any juvenile, that
he or she must provide the detabenk data bank and database specimens,
samples, and print impressions as a condition of probation, parole, or
any plea of guilty, no contest, or not guilty by reason of insanity, or any
admission to any of the offenses described in subdivision (a).
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{e) If at any siage of court proceedings the prosecuting attorney
determines that specimens, samples, and print impressions required by
this chapter have not already been taken from any person, as defined
under subdivision (a} of Section 296, the prosecuting atiorney shall
notify the court orally on the record, or in writing, and request that the
court order collection of the specimens, samples, and print impressions
required by law. However, a failure by the prosecuting attorney or any
other law enforcement agency to notify the court shall not relieve a per-
son of the obligation 1o provide specimens, samples, and print impres-
sions pursuant to this chapter.

o} (f) Prior 1o final disposition or sentencing in the case the court
shall inguire and verify that the specimens, samples, and print impres-
sions required by this chapter have been obtained and that this fact is
included in the abstract of judgment or dispositional order in the case
of a juvenile. The abstract of judgment issued by the court shall indicate
that the court has ordered the person to comnply with the reguirements
of this chapter and that the person shall be included in the state’s DNA
and Forensic Identification Data Base and Data Bank program and be
subject to this chapter, :

However, failure by the court to verify specimen, sample, and print
impression collection or enter these facts in the abstract of judgment or
dispositional order in the case of a juvenile shall not invalidate & an
arrest, plea, conviction, or disposition, or otherwise relieve a person
from the requirements of this chapter,

SEC. 4. Section 296.1 of the Penal Code Is amended to read:

296.1. (a) The specimens, samples, and prini impressions
required by this chapter shall be collected from persons described in
subdivision (a) of Section 296 for present and past qualifying offenses
of record as follows:

(1) Collection from any adult person following arrest for a felony
offense as specified in subparagraphs (4), (B), and (C) of paragraph (2)
of subdivision {(a) of Section 296:

(A} Each adull person arrested for a felony offense as specified in
subparagraphs (4}, (B), and (C) of paragraph (2) of subdivision (a) of
Section 296 shall provide the buccal swab samples and thumb and palm
print impressions and any blood or other specimens required pursuant
10 this chapter immediately following arrest, or during the booking or
intake or reception center process or as soon as adminisiratively prac-
ticable after arrest, but, in any case, prior 1o release on bail or pending
trial or any physical release from confinement or custody.

(B) if the person subject 1o this chapter did not have specimens,
samples, and print impressions taken immediately following arrest or
during booking or intake procedures or is released on bail or pending
trial or is not confined or incarcerated at the time of sentencing or oth-
erwise bypasses a4 prison inmate reception center maintained by the
Department of Corrections, the court shall order the person to report
within five calendar days 1o a county jail facility or to a city, state,
local, private, or other designated facility to provide the required spec-
imens, samples, and print impressions in accordance with subdivision
(i) of Section 295.

(2} Collection from persons confined or in custody after conviction
or adjudication:

(A) Any person, including any juvenile who is imprisoned or con-
Jfined or placed in a siate correctional institution, a county jail, a facil-
ity within the jurisdiction of the Department of the Youth Authority, the
Board of Corrections, a residential reatment program, or any state,
local, city, private, or other facility after a conviction of any felony or
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misdemeanor offense, or any adjudication or disposition rendered in
the case of a juvenile, whether or not that crime or offense is one set
Jorth in subdivision (a) of Section 296, shall provide buccal swab sam-
ples and thumb and palm print impressions and any blood or other
specimens required pursuant to this chapter, immediately at intake, or
during the prison reception center process, or as soon as administra-
tively practicable at the appropriate custodial or receiving institution or
placed in program if: :

(i) The person has a record of any past or present conviction or
adiudication as a ward of the court in California of a qualifying offense
described in subdivision (a) of Seciion 296 or has a record of any past
or present conviction or adjudication in any other court, including any
state, federal, or military court, of any offense thai, if committed or
attempted in this state, would have been punishable as an gffense
described in subdivision (a) of Section 296; and

(i) The person’s blood specimens, buccal swab samples, and thumb
and palm print impressions authorized by this chapter are not in the
possession of the Department of Justice DNA Laboratory or have not
been recorded as part of the departments DNA data bank program.

(3) Collection from persons on probation, parole, or other release:

(A) Any person, including any juvenile, who has a record of any
past or present conviction or adjudication for an gffense set forth in
subdivision (a) of Section 296, and who is on probation or parole for
any felony or misdemeanor offense, whether or not that crime or offense
is one set forth in subdivision (a) of Section 296, shall provide buccal
swab samples and thumb and palm print impressions and any blood
specimens required pursuant 1o this chapter, if:

(i) The person kas a record of any past or present conviction or
adjudication as a ward of the court in California of a qualifying offense
described in subdivision (a) of Section 296 or has a record of any past
or present conviction or adjudication in any other court, including any
state, federal, or military court, of any offense thas, if committed or
attempred in this state, would have been punishable as an offense
described in subdivision (a) of Section 296; and

(i) The person’s blood specimens, buccal swab samples, and
thumb and palm print impressions authorized by this chapter are not
in the possession of the Depariment of Justice DNA Laboratory or
have not been recorded as part of the department’s DNA data bank
program,

(B) The person shall have any required specimens, samples, and
print impressions collected within five calendar days of being notified
by the court, or a law enforcement agency or other agency authorized
by the Department of Justice. The specimens, samples, and print
impressions shall be collected in accardance with subdivision (i) of
Section 295 at a county jail facility or a city, state, Jocal, private, or
other facility designated for this collection.

(4) Collection from parole violators and others returned to custody:

(4) If a person, including any juvenile, who has been. released on
parole, furlough, or other release for any offense or crime, whether or
not set forth in subdivision (a) of Section 296, is returned to a state cor-
rectional or other institution for a vielation of a condition of his or her.
parole, furlough, or other release, or for any other reason, that person
shall provide buccal swab samples and thumb and palm print impres-
sions and any blood or other specimens required pursuant to this chap-
ter, at a state correctional or other receiving institurion, if

(i} The person has a record of any past or present conviction or
adjudication as @ ward of the court in California of a qualifying offense
described in subdivision (a) of Section 296 or has a record of any past
or present conviction or adjudication in any other court, including any
state, federal, or military court, of any offense that, if committed or
attempted in this state, would have been punishable as an offense
described in subdivision (a) of Section 296; and

(i) The person’s blood specimens, buccal swab samples, and thumb
and palm print impressions authorized by this chapter are noit in the
possession of the Department of Justice DNA Laboratory or have not
been recorded as part of the department’s DNA data bank program.

(5) Collection from persons accepted into California from other
Jurisdictions:

(4) When an offender from another state is accepied into this state
under any of the interstate compacis described in Article 3 (commenc-
ing with Section 11175) or Article 4 {commencing with Section 11189)
of Chapter 2 of Title I of Part 4 of this code, or Chapter 4 (commenc-
ing with Section 1300) of Part 1 of Division 2 of the Welfare and
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Institutions Code, or under any other reciprocal agreement with any
county, state, or federal agency, or any other provision of law, whether
or not the offender is confined or released, the accepiance is condition-
al on the offender providing blood specimens, buccal swab samples, and
palm and thumb print impressions pursuani o this chapier, if the offend-
er has a record of any past or present conviction or adjudication in
California of a qualifying offense described in subdivision (a} of Section
296 or has a record of any past or present conviction or adjudication or
had a disposition rendered in any other court, including any state, fed-
eral, or military court, of any qoffense that, if committed or attempted in
this state, would have been punishable as an offense described in sub-
division (a} of Section 296.

(B} If the person is not confined, the specimens, samples, and print
impressions required by this chapier must be provided within five calen-
dar days after the person reporis to the supervising agent or within five
calendar days of notice to the person, whichever occurs first. The per-
son shall report to a county jail facility in the county where he or she
resides or temporarily is located to have the specimens, samples, and
print impressions collected pursuani o this chapter. The specimens,
samples, and print impressions shall be collected in accordance with
subdivision (i) of Section 295. :

{C) If the person is confined, he or she shall provide the blood spec-
imens, buccal swab samples, and thumb and palm print impressions
required by this chaprer as soon as practicable after his or her receipt
in a state, county, city, local, private, or-other designated facility.

(6} Collection from persons in federal institutions:

(4) Subject to the approval of the Direcior of the FBI, persons con-
fined or incarcerated in a federal prison or federal institution who have
a record of any past or present conviction or juvenile adjudication for a
qualifying offense described in subdivision (a) of Section 296, or of a
similar crime under the laws of the United Stazes or any other state that
would constitute an offense deseribed in subdivision (a) of Section 296,
are subject to this chapter and shall provide blood specimens, buccal
swab samples, and thumb and palm print impressions pursuant to this
chapter if any of the joliowing apply: .

(i) The person committed a gualifying offense in California.

(i) The person was resident of California at the time of the qualify-
ing offense. '

(iii) The person has any record of a California conviction for an
offense described in subdivision (a) of Section 296, regardless of when
the crime was commilted.

(iv) The person will be released in California.

(B) The Department of Justice DNA Laboratory shall, upon the
request of the United Siates Department of Justice, forward pertions of
the specimens or samples, 1aken pursuant to this chapter, 10 the United
States Department of Justice DNA daia bank laboratory. The specimens
and samples required by this chapter shall be taken in accordance with
the procedures set forth in subdivision (i) of Section 295. The
Department of Justice DNA Laboratory is authorized to analyze and
upload specimens and samples callected pursuant to this section upon
approval of the Director of the FBI.

(8) Retroactive application of paragraphs (1), (2}, (3), (4), (3), and
(6) of subdivision (a).

(1) Subdivision (a) and all of its paragraphs shall have retroactive
application. Collection shall occur pursuant to paragraphs (1), (2), (3),
(4). (3), and (6) of subdivision (a) regardless of when the crime charged
or committed became a gualifying offense pursuant to this chapter, and
regardless of when the person was convicted of the qualifying offense
described in subdivision (a) of Section 296 or a similar crime under the
laws of the United States or any other siate, or pursuant to the United
States Code of Military Justice, 10 US.C., Sections 801 and following,
or when disposition was rendered in the case of a juvenile who is
adjudged a ward of the court for commission of a qualifying offense
described in subdivision (a) of Section 296 or a similar crime under the
laws of the United States or any other state.
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SEC, 5. Section 297 of the Penal Code is amended to read:

297. (a) (1) The laboratories of the Department of Justice that
are accredited by the American Society of Crime Laboratory Directors
Laboratory Accreditation Board (ASCLD/LAB) or any certifying
body approved by the ASCLD/LAB, and eny law enforcement crime
laboratory designated by the Department of Justice that is accredited
by the ASCLD/LAB or any certifying body approved by the
ASCLD/LAB, are authorized to analyze crime scene samples and
other samples of known and unknown origin and to compare and check
the forensic identification profiles, including DNA profiles, of these
samples against available DNA and forensic identification data banks
and deta-beses databases in order to establish identity and origin of
samples for identification purposes.

(2) Laboratories, including law enforcement laboratories, that are
accredited by ASCLD/LAB or any certifying body approved by the
ASCLD/LARB that contract with the Department of Justice pursuant
10 Section 298.3 are authorized to perform anonymous analysis of
specimens and samples for forensic identification as provided in
this chapter.
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(b)) (1) 4 biological sample obtained from a suspect in a criminal
‘investigation for the commission of any crime may be analyzed for
Jorensic identification profiles, including DNA prafiles, by the DNA
Laboratory of the Department of Justice or any law enforcement crime
laboratory accredited by the ASCLD/LAB or any certifying body
approved by the ASCLD/LAB and then compared by the Department of
Justice in and between as many cases and investigations as necessary,
and searched against the forensic identification profiles, including DNA
profiles, stored in the files of the Department of Justice DNA data bank
or database or any available daia banks or databases as part of the
Department of Justice DNA Database and Data Bank Program.

{2) The law enforcement investigating agency submilting a speci-
men, sample, or print impression 1o the DNA - Laboratory of the
Department of Justice or law enforcement crime laboratory pursuant to
this section shall inform the Department of Justice DNA Laboratory
within two years whether the person remains a suspect in a criminal
investigation, Upon written notification from a law enforcement agency
that a person is no longer a suspect in a criminal investigation, the
Department of Justice DNA Laboraiery shall remove the suspect sam-
ple from its data bank files. However, any identification, warrant, arres,
or prosecution based upon a data bank or database match shall not be
invaz‘fgated or dismissed due 10 a failure 1o purge or delay in purging
records.

{c) All laboratories, including the Dcpartmem of Justice DNA lab-
oratories, contributing DNA profiles for inclusion in California’s DNA
Data Bank shall be accredited by the ASCLD/LAB or any certifying
body approved by the ASCLD/LAB. Additionally, each laboratory shall
submit to the Department of Justice for review the annuval report
required by the ASCLD/LAB or any certifying body approved by the
ASCLD/LAB which documents the laboratory’s adherence to
ASCLD/LAR standards or the standards of any certifying body
approved by the ASCLD/LAB. The requirements of this subdivision
spphy-te-California-lnberatories-aniy-end do not preclude DNA profiles
developed in California from being searched in the National DNA Deta
Bese Database or Data Bank (CODIS).

(d) Nothing in this secw)n precludes Iocal law enforcement DN/!
laboratories = ”.b T #
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5 fr;m maintaining local forensic
databases and data banks or performing forensic identification analy-
ses, including DNA profiling, independently from the
Department of Justice DNA and Forensic Identification Data Base and
Data Bank pregram Program .

(e) The limitation on the types of offenses set forth in subdivision
(a) of Section 296 as subject to the collection and testing procedures of
this chapter is for the purpose of facilitating the administration of this
chapter by the Department of Justice, and shall not be considered
cause for dismissing an investigation or - prosecution or reversing a
verdict or disposition .

~
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(f) The detention, arrest, wardship, adjudication, or conviction of a
person based upon a data bank match or éste-bese database information
is not invalidated if it is later determined that the specimens, samples,
or print impressions were obtained or placed or rerained in a data bank
or dete-base database by mistake.

SEC. 6. Section 298 of the Penal Code is amended to read:

298. (a) The Director of Corrections, or the Chief Administrative
Officer of the detention facility, jail, or other facility at which the blood
specimens, sekve buccal swab samples, and thumb and palm prim
impressions were collected shall cause these specimens, samples, and
print impressions to be forwarded promptly to the Departrnent of
Justice, The specimens, samples, and print impressions shall be collect-
ed by a person using 2 Department of Justice approved collection kit
and in accordance with the requirements and procedures set forth in
subdivision (b).

{b) (1) The Department of Justice shall provide all blood specimen
vials, buccal swab collectors, mailing tubes, labels, and instructions for
the collection of the blood specimens, sshva buccal swab samples, and
thumbprints. The specimens, samples, and thumbprints shall thereafter
be forwarded to the DNA Laboratory of the Department of Justice for
analysis of DNA and other forensic 1dentification markers.

Additionally, the Department of Justice shall provide all full palm
print cards, mailing envelopes, and instructions for the collection of full
palm prints. The full palm prints, on a form prescribed by the
Department of Justice, shall thereafter be forwarded to the Department
of Justice for maintenance in a file for identification purposes.

(2) The withdrawal of blood shall be performed in a medically
approved manner. Only heslth care providers trained and certified to
draw blood may withdraw the blood specimens for purposes of this
section.

(3) Buccal swab samples may be procured by law enforcement or
corrections personnel or other individuals trained 1o assist in buccal
swab collection.

€3 (4) Right thumbprints and a full palm print impression of each
hand shall be taken on forms prescribed by the Department of Justice.
The palm print forms shall be forwarded to and maintained by the
Bureau of Criminal 1dentification and Information of the Department
of Justice. Right thumbprints also shall be taken at the time of the
swithdrawed collection of bleed samples and specimens and shall be
placed on the sample and specimen containers and forms as directed
by the Department of Justice . . The bleed-vint
samples, specimens, and forms eré-thumbprint-forms shall be for-
w;?rded to and maintained by the DNA Laboratory of the Department
of Justice,

(3) The law enforcement or custodial agency collecting specimens,
samples, or print impressions is responsible for confirming that the per-
son qualifies for entry into the Department of Justice DNA Database
and Data Bank Program prior 10 collecting the specimens, samples, or
print impressions pursuant to this chapter.

3 (6) The DNA Laboratory of the Department of Justice is
responsible for establishing procedures for entering data bank and date~
buse database information,

LE.

=z PN |
E-OTTeRGer ¢

£ pORTTE AU 0t X, WP: DY SN, NOpe |
SE—tI Ty e

P
ERTFy-

PHOF

{c) (1) Persons authorized to draw blood or obtain samples or print
impressions under this chapter for the data bank or dste-base database
shall not be civilly or criminally liable either for withdrawing blood
when done in accordance with medically accepted procedures, or for
obtaining setve buccal swab samples by scraping inner cheek cells of
the mouth, or thumb or palm print impressions when performed in
accordance with standard professional practices.

(2) There is no civil or criminal cause of action against any law
enforcement agency or the Department of Justice, or any employee
thereof, for a mistake in confirming a person’ or sample’s qualifying
status for inclusion within the database or data bank or in placing an
entry in a data bank or a deta-bese database .

(3) The failure of the Department of Justice or local law enforce-
ment to comply with Article 4 or any other provision of this chapter shall
not invalidate an arrest, plea, conviction, or disposition.

Sec. 7. Section 298.2 is added to the Penal Code, to read:

298.2. (a) Any person who is required to submit a specimen sam-
ple or print impression pursuant 1o this chapter who engages or
attempts 1o engage in any of the following acts is guilty of a felony pun-
ishable by imprisonment in the state prison for two, three, or four years:

{1) Knowingly facilitates the collection of a wrongfully arributed
blood specimen, buccal swab sample, or thumb or palm print impres-
sion, with the intent that a government agent or employee be deceived
as to the origin of a DNA profile or as to any identification information
associated with a specimen, sample, or print impression required for
submission pursuant to this chapier.

{2) Knowingly tampers with any specimen, sample, print, or the col-
lection container for any specimen or sample, with the intent that any
government agent or employee be deceived as to the identity of the per-
son to whom the specimen, sample, or print relates.

Sec. 8. Section 298.3 is added to the Penal Code, to read:

298.3. (a) To ensure expeditious and economical processing of
offender specimens and samples for inclusion in the FBl%Y CODIS
System .and the state’s DNA Database and Data Bank Program, the
Department of Justice DNA Laboratory is authorized to contract with
other laboratories, whether public or private, including law enforce-
ment laboratories, that have the capability of fully analyzing offender
specimens or samples within 60 days of receipt, for the anonymous
analysis of specimens and samples for forensic identification testing as
provided in this chapter and in accordance with the quality assurance
requirement established by CODIS and ASCLD/LAB.

(b) Contingent upon the availability of sufficient funds in the state’s
DNA ldentification Fund established pursuant 1o Section 76104.6, the
Department of Justice DNA Laboratory shall immediately contract with
ather laboratories, whether public or private, including law enforce-
ment laboratories, for the anonymous analysis of offender reference
specimens or samples and any arrestee reference specimens or samples
collected pursuant to subdivision (a) of Section 296 for forensic identi-
fication testing as provided in subdivision (a) of this section and -in
accordance with the quality assurance requirements established by
CODIS and ASCLD/LAB for any specimens or samples that are not fully
analyzed and uploaded into the CODIS database within six months of
the receipt of the reference specimens or samples by the Department of
Justice DNA Laboratory. ’

Sec. 9. Section 299 of the Penal Code is amended to read:
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(a) A person whose DNA profile has been included in the data
bank pursuant to this chapter shall have his or her DNA specimen and
sample destroyed and searchable database profile expunged from the
data bank program pursuant fo the procedures set forth in subdivision
(b} if the person has no past or present offense or pending charge
which qualifies that person for inclusion within the siate’s DNA and
Forensic Identification Database and Data Bank Program and there
otherwise is no legal basis for retaining the specimen or sample or
searchable prafile.

(b) pudh = Fia . ol oy FreTHGEE Tamcommiiog-.

Pursuani to subdivision (a), a person who

has no past or present qualifying offense, and for whom there otherwise

is no legal basis for retaining the specimen or sample or searchable
profile, may make a written request 1o f A

; = have his or her specimen and sample

destroyed and searchable database profile expunged from the data

bank program if: -

(1) Following arrest, no accusatory pleading has been filed within
the applicable period allowed by law charging the person with a qual-
ifving offense as set forth in subdivision (a) of Section 296 or if the
charges which served as the basis for including the DNA profile in the
state’s DNA Database and Data Bank ldentification Program have
been dismissed prior 1o adjudication by a trier of fact;

{2) The underlying conviction or disposition serving as the basis for
including the DNA profile has been reversed and the case dismissed;

(3) The person has been found factually innocent of the underlying

offense pursuant 1o Section 851.8, or Section 781.5 of the Welfare and
Institutions Code; or
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(4) The defendant has been found nor guilty or the defendant has
been acquitted of the underlying offense.

{c) (1} The person requesting the data bank entry to be expunged
must send a copy of his or her request to the trial court of the county
where the arrest occurred, or that entered the conviction or rendered
disposition in the case, to the DNA Laboratory of the Departunent of
Justice, and to the prosecuting aftorney of the county in which he or she
was arrested or; convicted, or adjudicated , with proof of service on all
parties. The court has the discretion to grant or deny the request for
expungement. The denial of a request for expungement is a nonappeal-
able order and shall not be reviewed by petition for writ.

(2) Except as provided below, the Department of Justice shall
destroy a specimen and samps’e and ‘expunge the searchable DNA data-
base profile eb-identifinble Hhe-date-bumcent-pr-ere
alidentifont +ds p::rtammg 1o the persont who has no presen:
or past qualifying offénse of record upon receipt of a court order that
verifies the applicant has made the necessary showing at a noticed

hearing, and that includes all of the following:
(A} The written request for expungement pursuant to this section.

(B) A certified copy of the court order reversing and dismissing the
conviction or case , or a letter from the district attorney certifying that
no accusatory pleaa’mg has been ﬁ:’ea’ or the charges which served as
the basis for collecting a DNA specimen and sample have been dis-
missed prior to adjudication by a trier of fact, the defendant has been
found factually innocent, the defendant has been found not guilty, the
defendant has been acquined of the underlying offense, or the underly-
ing conviction has been reversed and the case dismissed.

(C) Proof of written notice to the prosecuting attorney and the
Department of Justice that expungement has been requested,

(D) A court order verifying that no retrial or appeal of the case is
pending, that it has been at least 180 days since the defendant or minor
has notified the prosecuting attorney and the Department of Justice of
the expungement request, and that the court has not received an objec-
tion from the Department of Justice or the prosecuting atiorney.

€3 (d) Upon order from the court, the Department of Justice shall
destroy any spec:men or sample collected from the person and any
reeerds searchable DNA database profile per-
taining 1o the person, unless the department determines that the person
is subject 1o the provisions of this chapter because of a past qualifying
offense of record or is or has otherwise become obligated to submit a
blood specimen or buccal swab sample 25 a 1esult of a separate arrest,
conviction, juvenile adjudication, or finding of guilty or not guilty by
reason of insanity for an offense described m subdivision (2) of
Section 296, or as a condition of a plea.

The Department of Justice is not required to destroy en-swierndi-
egraph analytical dara or other #ewm items obtained from a blood spec-
imen or saliva, or buccal swab sample, if evidence relating to another
person subject to the provisions of this chapter would thereby be
destroyed or otherwise compromised .

Any identification, warrant, probable cause to arrest, or arrest based
upon a data bank or database match is not invalidated "due to a failure
to expunge or a delay in expungmg records
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(e) Norwithstanding any other provision of law, the Department of
Justice DNA Laboratory is not required to expunge DNA profile or
Jorensic identification information or destroy or return specimens, sam-
ples, or print impressions taken pursuant to this section if the duty to
register under Section 290 or 457.1 is terminated.

Notwithstanding any other provision of law, including
Sections 17, 1203.4, and 1203.4a, a judge is not authorized to relieve a
person of the separate administrative duty to provide specimens, sam-
ples, or print impressions required by this chapter if a person has been
Jfound guilty or was adjudicated a ward of the court by a trier of fact of
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a qualifying offense as defined in subdivision (a) of Section 286, or was

founa‘ not guilty by reason of insanity or pleads no contest to a qua!gfy—

ing offense as defined in subdivision (a) of Section 296,
Sec. 10, “Section 299.5 of the Penal Code is amended to read:

299.5. (a) All DNA and forensic identification profiles and other
identification information retained by the Department of Justice pur-
suant to this chapter are exempt from any law requiring disclosure of
information to the public and shall be confidential except as otherwise
provided in this chapter.

(b) All evidence and forensic samples containing biological materi-
al retained by the Department of Justice DNA Laboratory or other state
law enforcement agency are exempt from any law requiring disclosure
of information to the public or the return of biological specimens , sam-
ples, or print impressions .

(¢) Non-DNA forensic identification information may be filed with
the offender’s file maintained by the Sex Registration Unit of the
Department of Justice or in other computerized data bank or database
systems maintained by the Deparment of Justice,

(d) The DNA and other forensic identification information retained

by the Department of Justice pursuant 1o this chapter shall not be
included in the state summary criminal history information, However,

" nothing in this chapter precludes law enforcement personnel from

entering into a person’s criminal history information or offender file
maintained by the Department of Justice, the fact that the specimens,
samples, and print impressions required by this chapter have or have not
been collected from that person,

(€) The fact that the blood specimens, salive or buccal swab sam-
ples, and print impressions required by this chapter have been received
by the DNA Laboratory of the Department of Justice shall be included
in the state summary criminal history information as soon as adminis-
tratively practicable .

The full palm prints of each hand shall be filed and maintained by
the Automated Latent Print Section of the Bureau of Criminal
ldentification and Information of the Department of Justice, and may be
included in the state summary criminal history information,

(f) DNA samples and DNA profiles and other forensic identifica-
tion information shall be released only to law enforcement agencies,
including, but not limited to, parole officers of the Department of
Corrections, hearing officers of the parole authority, probatlon offi-
cers, the Atcrney General’s office, district attorneys’ offices, and
prosecuting city attorneys’ offices, erte-a-court-orndministrative-trin

tedin unless otherwise specifically authorized
by this chapter. Dissemination of thas-infermetien DNA specimens,
samples, and DNA profiles and other forensic identification informa-
tion to law enforcement agencies and district attorneys” offices out-
side this state shall be performed in conformity with the provisions of
this chapter.

(g) A defendant’s DNA and other forensic identification informa-
tion developed pursuant to this chapter shall be available to his or her
defense counsel upon court order made pursuant to Chapter 10 {com-
mencing with Section 1054) of Title 6 of Part 2..

(W) Except as provided in subdivision (g) and in order to protect the
confidentiality and privacy of database and data bank information, the
Department of Justice and local public DN4 laboratories shall not oth-
erwise be compelled in a criminal or civil proceeding to provide any
DNA profile or forensic identification database or data bank informa-
tion or its computer database program software or structures 10 any
person or party seeking such records or information whether by sub-
poena or discovery, or other procedural device or inquiry,

# (i) (1) (A) Any person who knowingly uses an offender spec-
imen, sample, or DNA profile collected pursuant to this chapter for
other than criminal identification or exclusion purposes, or for other
than the identification of missing persons, or who knowingly discloses
DNA or other forensic identification information developed pursuant
to this section to an unauthorized individual or agency, for other than
criminal identification or exclusion purposes, or for the identification
of missing persons, in violation of this chapter, shall be punished by
imprisonment in a county jail not exceeding one year or by imprison-
ment in the state prison.

(B) Any person who, for the purpose of financial gain, knowmgly
uses a specimen, sample, or DNA profile collected pursuant
to this chapter for other than criminal identification or exclusion pur-
poses or for the identification of missing persons or who, for the pur-
pose of financial gain, knowingly discloses DNA or other forensic iden-
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tification information developed pursuant to this section to an unautho-
rized individual or agency, for other than criminal identification or
exclusion purposes or for other than the identification of missing per-
sons , in violation of this chapter, shall, in addition to the penalty pro-
vided in subparagraph (A), be pumshcd by a criminal fine in an amount
three times that of any finencial gain veceived or ten thousand dollars
(810,000), whichever is greater.

{2) (A) If any employee of the Department of Justice knowingly
uses en-offender a specimen, sample, or DNA profile collecied pursuant
1o this chapter for other than criminal identification or exclusion pur-
poses, or knowingly discloses DNA or other forensic identification
information developed pursuant to this section to an unavthorized indi-
vidual or agency, for other than criminal identification or exclusion pur-
poses or for other than the identification of missing persons , in viola-
tion of this chapter, the department shall be liable in civil damages to the
donor of the DNA identification information in the amount of five thou-
sand dollars (85,000) for each violation, plus attorney’s fees and costs.
In the event of multiple disclosures, the total damages available to the
donor of the DNA is limited to fifty thousand dollars (350,000) plus
attorney’s fees and costs.

B) 1) Notwnhséandmg any other law, this shall be the sole and
exclusive remedy against the Department of Justice and its employees
available to the donor of the DNA.

(i) The Department of Justice employee disclosing DNA identifica-
tion information in violation of this chapter shall be absolutely immune
from civil liability under this or any other law.

(3) It is not a violation of this section for a law enforcement
agency in its discretion to publicly disclose the fact of a DNA profile
match , or the name of the person identified by the DNA matck when
this match is the basis of law enforcement’s investigation, arrest, or
prosecution of a particular person, or the identification of a missing
or abducted person .

@3 (i) It is not 2 violation of this chapter to furnish DNA or other
forensic identification information of the defendant to his or her
defense counsel for criminal defense purposes in compliance with
discovery.

) (k) 1t.is not a violation of this section for law enforcement to
release DNA and other forensic identification information developed
pursuant to this chapter to a jury or grand jury, or in a document filed
with a court or administrative agency, or as part of a judicial or admin-

istrative proceeding, orfor this information to become part of the pub-

lic ranscript or record of proceedings when, in the discretion of law
enforcement, disclosure is necessary because the DNA information
pertains 10 the basis for law enforcement’s identification, arrest,
investigation, prosecution, or exclusion of a particular person related
to the case .

& (U It is not a violation of this section to include information
obtained from a file in a transcript or record of a judicial proceeding,
or in any other public record when the inclusion of the information in
the public record is suthorized by a court, statute, or decisional law.

@8 (m) Itis not a violation of this section for the DNA Laboratory
of the Department of Justice, or an organization retained as an agent
of the Department of Justice, or a local public laboratory to use anony-
mous B4 records or criminal history information obtained pursuant
10 this chapter for raining, research, statistical analysis of populations,
or quality assurance or quality control,
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&1 (n} The Department of Justice shall make public the methodol-
ogy and procedures to be used in its DNA program prior to the
commencement of DNA testing in its laborateries. The Department of
Justice shall review and consider on an ongoing basis the findings and
results of any peer review and validation studies submitted to the depart-
ment by members of the relevant scientific community experienced in

+

the use of DNA technology. This material shall be available to criminal
defense counse} upon court order made pursuant to Chapter 10 {com~
mencing with Section 1054) of Title 6 of Part 2.

) (o) In order to maintain the computer system secumy of the

Department of Justice DNA and ferenste—identif ard

Forensic Identification Database and Data Bank

Program , the computer software and database structures used by the

DNA Laboratory of the Department of Justice to implement this chap-
ter are confidential.
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Fitle-bof-Part-2:

SEC. 11. Section 299.6 of the Penal Code is amended to read:

299.6. {a) Nothing in this chapter shall prohibit the Department
.of Justice, in its sole discrerion, from the sharing or disseminating of
population date-bese darabase or data bank information, DNA profile
or forensic identification database or data bank information, analytical
data and results generated for forensic identification database and data
bank purposes, or protocol and forensic DNA analysis methods and
quality assurance or quality control procedures with any of the follow-
ing:

(1) Federal, state, or local law enforcement agencies.

(2) Crime laboratories, whether pubhc or private, that serve federal

state, and local law enforcement agencies that have been approved by
the Department of Justice.

(3) The attorney general’s office of any state.

(4) Any state or federally authorized auditing agent or board that
inspects or reviews the work of the Department of Justice DNA
Laboratory for the purpose of ensuring that the laboratory meets
ASCLD/LAB and FBI standards for accreditation and quality assur-
ance standards necessary under this chapter and for the state’s partic-
ipation in CODIS and other national or international crime-solving
nefworks,

&9 5) Any third party that the Department of Justice deems neces-
sary 1o assist the department’s crime laboratory with statistical analyses
of the population dete-bese databases, or the analyses of forensic proto-
col, research methods, or quality control procedures, or to assist in the
recovery or identification of human remains for humanitarian purposes,
including identification of missing persons.

Pe o ] !1 1hatde

1) (b) The populanon éem—baee daiabases and da!a benk banks of
the DNA Laboratory of the Department of Justice may be made avail-
able 10 and searched by the FBI and any other agency participating in
the FBI's CODIS System or any other national or international law
enforcement database or data bank system.

& (¢} The Department of Justice may provide portions of ¢he bio-
logical samples including blood specimens end, saliva samples, and
buccal swab samples collected pursuant to this chapter to local public
law enforcement DNA laboratories for identification purposes provided
that the privacy provisions of this section are followed by the local pub-
lic law enforcement laboratory and if each of the following conditions
is met;

(1) The procedures used by the local public DNA laboratory for the
handling of specimens and samples and the disclosure of results are the
same as those established by the Department of Justice pursuant to
Sections 297, 298, and 299.5.

(2) The methodologies and procedures used by the local public
DNA laboratery for DNA or forensic identification analysis are
compatible with those esteblished wsed by the Department of Justice
prrstan-to-sebdivision-E-of-Seetien-239-8, or otherwise are deter-
mined by the Department of Justice to be valid and appropriate for
identification purposes.
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{3) Only tests of value to law enforcement for identification purpos-
es are performed and a copy of the results of the analysis are sent to the
Department of Justice.

(4) All provisions of this section concerning privacy and security
are followed.

(5) The local public law enforcement DNA laboratory assumes all
costs of securing the specimens and samples and provides appropriate
tubes, labels, and nstroetions materials necessary to secure the speci-
mens and samples.

€} (d) Any local DNA laboratory that produces DNA profiles of
known reference samples for inclusion within the permanent files of
the state’s DNA Data Bank C program
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shall follow the pohcles of the DNA Laboratory of the Depammem
of Justice.

Sec, 12, Section 300 of the Penal Code is amended to read:

300. Nothing in this chapter shall limit or abrogate any existing
authority of law enforcement officers to take, maintain, store, and uti-
lize DNA or forensic identification markers, blood specimens, buccal
swab samples, saliva samples, or thumb or palm print impressions for
identification purposes.

SEc. 13, Section 300.1 of the Penal Code is amended to read:

300.1. (a) Nothing in this chapter shall be construed to restrict the
authority of local law enforcement 1o maintain their own DNA-related
databases or data banks, or to restrict the Department of Justice with
respect to data banks and dete-bases dafabases created by other statuto-
ry authority, including, but not limited to, dete-beses databases related
to fingerprints, firearms and other weapons, child abuse, domestic vio-
lence deaths, child deaths, driving offenses, missing persons, violent
crime information as described in Title 12 (commencing with Section
14200) of Part 4, and criminal justice statistics permited by Section
13305,

(b) Nothing in this chapter shall be construed to limit the authority
of local or county coroners or their agents, in the course of their scien-
tific investigation, to utilize genetic and DNA technology to inquire into

" and determine the circumstances, manner, and cause of death, or to
employ or use outside laboratories, hospitals, or research institutions
that utilize genetic and DNA rechnology.

SEc. 14, Section 300.2 is added to the Penal Code, 1o read:

300.2.  Any requirement o provide saliva samples pursuant fo this
chapter shall be construed as a requirement to provide buccal swab
samples as of the effective date of the act that added this section.
However, the Department of Justice may retain and use previously col-
lected saliva and orher biological samples as part of its database and
darabank program and for quality control purposes in conformity with
the provisions of this chapter,

SEC. IV. Supplemental Funding

SEc. 1. Section 76104.6 is added o the Government Code, to
read:

76104.6. (a) For the purpose of implementing the DNA
Fingerprini, Unsolved Crime and Innocence Protection Act, there
shall be levied an additional penalty of one dollar for every ten dol-
lars ($10) or fraction theregf in each county which shall be collected
together with and in the same manner as the amounts established by
Section 1464 of the Penal Code, upon every fine, penalty, or forfeiture
imposed and collected by the courts for criminal offenses, including
all offenses involving a violation of the Vehicle Code or any local ordi-
nance adopted pursuant to the Vehicle Code, except parking offenses
subject to Article 3 (commencing with Section 40200} of Chapter I of
Division 17 of the Vehicle Code. These moneys shall be taken from
Jfines and forfeitures deposited with the county treasurer prior to any
division pursuant to Section 1463 of the Penal Code. The board of
supervisors shall establish in the county treasury a DNA
Identification Fund into which shall be deposited the collected mon-
eys pursuant to this section. The moneys of the fund shall be allocas-
ed pursuant to subdivision (b).

(b) (1) The fund moneys described in subdivision (a), together
with any interest earned thereon, shall be held by the county treasurer
separate from any funds subject to wransfer or division pursuant to
Section 1463 of the Penal Code. Deposiis 10 the fund may continue
through and mcfudmg the 20th year after the initial calendar year in
which the surcharge is collected, or longer if and as necessary 10 make
payments upon any lease or leaseback arrangement utilized to finance
any of the prajects specified herein.
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(2) On the last day of each calendar quarier of the year specified in
this subdivision, the county treasurer shail rransfer fund moneys in the
county s DNA Identification Fund 1o the state Controller for credit to
the siate’s DNA Identification Fund, which is hereby established in the
State Treasury, as follows:

(A) inthe first two calendar years following the effective date of this
section, 70 percent of the amounts collected, including interest earned
thereon,

(B) in the third calendar year following the effective date of this sec-
tion, 50 percent of the amounts collected, including interest earned
thereon;

(C) in the fourth calendar year following the effective dare of this
section and in each calendar year thereafter, 25 percent of the amounts
collected, including interest earned thereon.

(3) Funds remaining in the county’s DNA Idemiification Fund
shall be used only 10 reimburse local sheriff or other law enforcement
agencies to collect DNA specimens, samples, and print impressions
pursuant to this chapier; for expenditures and administrative costs
made or incurred tfo comply with the requirements of paragraph (5) of
subdivision (b} of Section 298 including the procurement of eguip-
ment and software integral to confirming that a person gualifies for
entry into the Department of Justice DNA Database and Data Bank
Program; and 1o local sheriff, police, district attorney, and regional
state crime laboratories for expenditures and administrative costs
made or incurred in connection with the processing, analysis, track-
ing, and storage of DNA crime scene samples from cases in which
DNA evidence would be useful in identifying or prosecuting suspects,
including the procurement of equipment and software for the process-
ing, analysis, tracking, and storage of DNA crime scene samples from
unsolved cases.

(4) The state’s DNA Identification Fund shall be administered by
the Department of Justice. Funds in the state’s DNA Identification
Fund, upon appropriation by the Legislature, shall be used by the
Attorney General only 1o support DNA testing in the state and to offset
the impacts of increased testing and shall be allocated as follows:

(A} Of the amount transferred pursuant to subparagraph (A) of
paragraph (2) of subdivision (b), 90 percent to the Department of
Justice DNA -Laboratory, first, to comply with the requirements of
Section 298.3 of the Penal Code and, second, for expenditures and
administrative costs made or incurred in connection with the process-
ing, analysis, tracking, and storage of DNA specimens and samples
including the procurement of equipment and software for the process-
ing, analysis, tracking, and storage of DNA samples and specimens
obtained pursuant to the DNA and Forensic Identification Darabase
and Databank Act, as amended, and 10 percent to the Department of
Justice Information Bureau Criminal History Unit for expenditures
and administrative costs that have been approved by the Chief of the
Department of Justice Bureau of Forensic Services made or incurred
1o update equipment and software to facilitare compliance with the
requirements of subdivision (e} of Section 299.5 of the Penal Code.

(B) Of the amount transferred pursuant to subparagraph (B) of
paragraph (2) of subdivision (b), funds shall be allocated by the
Depariment of Justice DNA Laboratory, first, o comply with the
requirements of Section 298.3 of the Penal Code and, second, for expen-
ditures and administrative costs made or incurred in connection with
the processing, analysis, tracking, and storage of DNA specimens and
samples including the procurement of equipment and software for the
processing, analysis, tracking, and storage of DNA samples and speci-
mens obtained pursuant 10 the DNA and Forens;c Tdentification
Database and Darabank Act, as amended.

(C) Of the amount mransferred pursuant to subparagraph (C) of
paragraph (2) of subdivision (b), funds shall be allocated by the
Depariment of Justice o the DNA Laboratory to comply with the
requirements of Section 298.3 of the Penal Code and for expenditures
and administrative costs made or incurred in connection with the pro-
cessing, analysis, tracking, and storage of DNA specimens and samples
inc:’uding the procurement of equipment and saftware for the process-
ing, analysis, tracking, and storage of DNA samples and specimens
obtained pursuant to the DNA and Forensic Identification Database
and Databank Act, as amended.

(c) On or before April 1 in the year following adoption of this
section, and annually thereafter, the board of supervisors of each coun-
ty shail submit a report to the Legislature and the Department of
Justice. The report shall include the total amount of fines collected and
allocated pursuant 10 this section, and the amounts expended by the



Case 3:04-cv-05161-FMS Document 1-2

Filed 12/07/2004  Page 38 of 38

TEXT OF PROPOSED LAWS

Proposition 69 (cont.)

county for each program authorized pursuant to paragraph (3) of sub-
division (b} of this section. The Department of Justice shall make the
reports publicly available on the depariment’s Web site.

(d) All requirements imposed on the Department of Justice pursuant
to the DNA Fingerprint, Unsolved Crime and Innocence Protection Aet
are contingent upon the availability of funding and are limited by rev-
enue, on a fiscal year basis, received by the Department of Justice pur-
suant to this section and any additional appropriation approved by the
Legistature for purposes related 1o implementing this measure.

(e) Upon approval of the DNA Fingerprint, Unsolved Crime and
Innocence Protection Act, the Legislature shall loan the Department of
Justice General Fund in the amount of 57,000,000 for purposes of
implementing that act. This loan shall be repaid with interest calculat-
ed at the rate earned by the Pooled Money Investment Account at the
time the loan is made. Principal and interest on the loan shall be repaid
in full no later than four years from the date the loan was made and
shall be repaid from revenue generated pursuant to this section.

Sec. V. General Provisions
{a) Conflicting Measures: If this measure is approved by the voters,

but superseded by any other conflicting ballot messure approved by
more voters at the same election, and the conflicting ballot measure is
later held invalid, it is the intent of the voters that this measure shall be
self-executing and be given the full force of the law.

(b) Severability: The provisions of this measure are severable. If
any provision of this measure or its application is held invalid, that
invalidity shall not affect other provisions or applications that can be
given effect without the invalid provision or application.

(¢) Amendment: The provisions of this measure may be amended
by a statute that is passed by each house of the Legislature and signed
by the Governor. All amendments to this measure shall be to further the
measure and shall be consistent with its purposes to enhance the use of
DNA identification evidence for the purpose of accurate and expedi-
tious crime-solving and excnerating the innocent.

(d) Supplantation: All funds distributed to state or local govern-
mental entities pursuant to this measure shall not supplant any federal,
state, or local funds that would, in the absence of this measure, be made
available to support law enforcement and prosecutorial activities,

Proposition 70

_This initiative measure is submitted to the people in accordance with
the pravisions of Section 8 of Article 11 of the California Constitution.

This initiative measure amends the Califernia Constitution and adds
a section 10 the Government Code; therefore, existing provisions pro-
posed to be deleted are printed in s and new provisions pro-
posed to be added are printed in italic type to indicate that they are new.

PROPOSED LAW

THE INDIAN GAMING FAIR-SHARE REVENUE ACT
OF 2004 i
SECTION 1. Title

This act shall be known as the “Indian Gaming Fair-Share Revenue
Act of 2004

SEC. 2, Findings and Purpose

The people of the State of California hereby find and declare as
. follows:

(a) The purpose of the people of the State of California in enacting
this measure is to provide a means for California Indian tribes to con-
tribute their fair share of gaming revenues to the State of Californie.
Both the people of California and California Indian tribal governments
desire for tribes to assist in restoring financisl integrity to the state by
contributing an amount that is equivalent to what any private California
corporation pays to the state on the net income it earns from its lawful
business activities,

() In March 2000, the people of the State of California adopted
Proposition 1A, which authorized the Governor to negotiate tribal-state
gaming compacts with federally recognized Indian tribes for the opera-
tion of slot machines and certain casino games on tribal lands in
California in accordance with federal law. Proposition 1A was enacted
by the people in recognition of the fact that, historically, Indian tribes
within the state have long suffered from high rates of unemployment
and inadequate educational, housing, elderly care, and health care
opportunities, while typically being located on lands that are not con-
ducive to economic development in order to meet those needs.

{c) Since the adoption of Proposition 1A, over 50 Indian tribes have
entered into tribal gaming compacts with the State of California. These
compacts and the gaming facilities they authorize have assisted Indian
tribes throughout the state to move towards economic self-sufficiency
by providing a much-needed revenue source for various tribal purposes,
including tribal government services and programs such as those that
address reservation housing, elderly care, education, health care, roads,
sewers, water systems, and other tribal needs. Tribal gaming has also
spurred new development, has created thousands of jobs for Indians and
non-Indians alike, and has had s substantial positive economic impact
on the local communities in which these facilities are located.

{d) Under the existing tribal gaming compacts, Indian tribes also

pay millions of dollars each year into two state special funds that are
used to provide grants to local governments, to finance programs

addressing gambling addiction, to reimburse the state for the costs of
regulating tribal gaming, and to share gaming revenues with other’
Indian tribes in the state that do not operate gaming facilities,
However, because Indian tribes are sovereign governmients and are
exernpt from most forms of taxation, they do not pay any corporate
income taxes directly to the state on the profits derived from their
gaming operations,

(¢} Given California’s current fiscal crisis, the state needs to find
new ways to generate revenues for the General Fund in the State
Treasury. Indian tribes want to and should do their part to assist
California in meeting its budget needs by contributing to the state a fair
share of the net income they receive from gaming activities in recogni-
tion of their continuing right to operate tribal gaming facilities in an
economic environment free of competition from casino-style gaming on
non-Indian lands. A fair share for the Indian tribes to contribute to the
state is an amount that is equivalent to the amount of corporate taxes
that a private California corporation pays to the state on the net income
it earns from its lawful business activities.

(f) Accordingly, in order to provide additional revenues to the State
of California in this time of fiscal crisis, this measure authorizes and
requires the Governor to enter into new or amended tribal gaming com-
pacts under which the Indian tribes agree to contribute to the state a fair
share of the net income derived from their gaming activities in exchange
for the continued exclusive right to operate casino-style gaming facili-
ties in California, In addition, in order to maximize revenues for the
state and to permit the free market to determine the number and type of
casino games and devices that will exist on tribal lands, this measure
reguires these new or amended compacts to allow cach .tﬁbal govern-
and the types of games offered, that it believes will maximize the tribe’s
income, as long as the facilities are restricted to and are located in those
areas that have been designated by both the State of California and the
United States government as tribal lands, Under the new or amended
compacts authorized by this measure, Indian tribes must also prepare
environmental impact reporis analyzing the off-reservation impacts of
any proposed new or expanded gaming facilities, and they must consult
with the public and local government officials to develop a good-faith
plan to mitigate any significant adverse environmental impacts,

SEC, 3. Section 19 of Article IV of the California Constitution is
amended to read:

SEC. 19. (a) The Legislature has no power to authorize lotteries
and shall prohibit the sale of lottery tickets in the State,

(b) The Legislature may provide for the regulation of horse races
and horse race meetings and wagering on the results,

(c) Notwithstanding subdivision (a), the Legislature by statute may
anthorize cities and counties to provide for bingo games, but only for
charitable purposes.

{d) Notwithstanding subdivision (a), there is authorized the estab-
lishment of a California State Lottery.
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