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State Board of Elections

Election Authorities

Implementation of the National Voter Registration Act of 1993

At its regular December meeting held on December 12, 1994, the lUinois State Board ofElections C'the Board") decided not to adopt rules under Section IA-8 (12) ofthe Illinois EJectionCode ( 10 n.CS S/lA-8(12» to implement the National Voter Registration Act of 1993 ( 42U.S.C.§§ 1973gg et aeq,("NVRA"). The Board concluded that, in the absence of cOJD1)rehensiveenabling "legislatioD, its powers to supervise the administration of registration and eJection lawsin Dlinois. given by Article m. Section S of the Illinois Constitution of 1970, Section IA-l ofthe Election Code and the rule-making authority aiding that power were insufficient to create a
system of implementation that would preserve fair. fraud-free. and orderly elections. especiallysince the Governor and the Secrewy of State both have expressed reservations about thedesirability ot the program and have not yet acted to implement It in the agencies under theirresponsibility. In particular point. the Board felt that to use its powers to implement a systemof voter registration allowing certain applicants to register to vote for federal offices but not forstllte offices, the only option open to it absent enabling legislation to change e,usting lawappJying to purely state elections, would be to introduce a confusing two-tiered system ofelectionehgibility characterized by chaos in the conduct ofelections and the real possibility ofuncertaiDtyin their outcome. Thus, the Board concluded that until the General Assembly acts it would bethe wiser course for the Board to refrain from action of its own

Nonetheless, certain provisions ofNVRA may be self-executulg; thais, they may requireor at least allow election authorities to satisfy the requirements ofNVRA without further enablingstate action. The purpose of this memorandum is to explore those posslbilities with you and tosuSgest areas of concern that you may wish to consider with yOW' State!s Attorney or legal
advisor.

Duties not in Conflict with State Law
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NVRA creates some responsibilities which are not in con~lict with current ~tate law. atleast to the extent that st ." J~". does not prohibit what NVRA r~C' l=S. and there may alreadybe existing authority to " ...!b~ ..... the additional federally-imposed Wiler '.t least two pi'ovisionsof NVRA may occupy this category.

Record.keeping fuDtriODS created by Section 9(a)(3) of NVRA and 11 en Pan 8.Nothing in current state election law prohibits the coUecnon and retention of the datarequired by the FEe regulation. and there may already be sufficient authority f01Dld in SS!LeS 513-2013(7) to gather and preserve such information.

Notice prowiaion uDder Sectien 8(d)(2) of NVRA. ?'fothing in the Election Codemandates the particular form of the notice which mus. be sent to voters under theprovisions of Sections 4-18, 5-25, and 644 of the hection Code so long as theinformation required by state Jaw is conveyed.. The informanon required by Section 8(d)(2)of NVRA can be added to whatever other information is ~equired by state statute.

State Laws Invalidated by NVRA

In a number of instances the effect of NVRA, by the op~·at!on of Article VI of the UnitedStates Constitution, the Supremacy Clause. is to invalidate alreauy o!Xisting state law. Invalidatingexisting state law does not in all instances creato authority to substitute the provisions requiredby NVRA. but at least in some circumstances no funher state action is required to eDfo~e NVRAafter the state law in conflict is stricken. Such provisions are described as "se1f~vting." Twoconditions are necessary before a provision of NVJlA is self.executing. First, the provision ofNVllA in question must be in direct conflict with some act mandated by state law. Second, oncethe S1ata law is disregarded, no additional grant of state aUlhority is required to enable theelection authority to enforce the provisiODs of NVRA.

Many provisions of NVRA governing the loss of the cigin to vote in federal elections areself·executing. NVRA may have the effect of rendering invalid provisions of stile law whichwould otherwise result in loss of right to vote in federal elections, whatever effect those sameprovisions have on the right to vote in state races. But since the voter is already registered to votein t'e<ieral ejections. removins the disqualification may leave lliin or her in precisely tbe samecircumstance as before. with the right to vote in federal elections. "10 further enabling state actionis required to preserve, as opposed to establishing. the right tt: vote in federal elections. Thefollowing state laws on the purging of voters may be invaiidmed by NVRA wi1h respect tofeceral eleetiotlS, allowing the already registered voter to cont!nl;·~ to vote in fedenJ elections.
NVRA 8(b)(l) - No program for purging voter may otl~n<.1 the Voting Rights Act of1965. The following statutes are probably invalidated t<. the extent that they can bediscriminatorilyapplied.

~) Section 4-12 individual challenges
l) Section 5·15 individual challenges
j) Section 6·S6 lodging house J)urges;
4) Section 6·38 registration jud8e purges; and


