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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

9640G-9 PM3.-50
MICHAEL GAVIN, et al.,

Plaintiffs,

v.

ROBERT RAY,

CIVIL NO. 4-78

RULING AMD ORDER STAYING
AUTOMATIC STAY PROVISION

et al.,

endants.De

A telephone conference call hearing was held today on

plaintiffs' renewed motion for temporary and preliminary relief.

Counsel for plaintiffs, defendants and intervenor United States

rticipated.of America p

For reasons dictated into the record at the conclusion

of the hearing, XT IS ORDERXD that operation of the automatic

stay provision of the Prison Litigation Reform Act, 18 U.S.C. §

3626(e)(2), is stayed pending final decision of whe court on

defendants' notion to terminate consent decree, and there shall

be no stay of prospective relief. The parties shall continue to

comply with the settlement agreement filed on May 3, 1984, and

ne 13, 1984, order of this court and a supplement

agreement filed August 1, 1988, and order approving

al settlement agreement filed October 4, 1988,

r order of the court.

approved by J

to settlement

the supplemen

pending furth*

day of August, 1996.DAT1SD this

D. VIETOR
United states District Judge

Gavin v. Ray

ti • • • s« mm aa

PC-IA-003-002



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

MICHAEL GAVIN, et al.,

Plaintiffs,

V6 .

ROBERT RAY, et al.,

Defendants.

Civil NO. 4-78-CV-70062

PARTIAL HEARING TRANSCRIPT

Ruling of the Court

Judge's Chambers, Second Floor
U.S. Courthouse
123 East Walnut Street
Des Moines, Iowa
Friday, August 9, 1996
11:00 a.m.

BEFCRE: THE HONORABLE HAROLD D. VIETOR, Judge.

KELLI M. MULCAHY - CERTIFIED SHORTHAND REPORTER
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APPEARANCES

For the Plaintiffs
(via phone)

JOHN B. WHISTON, ESQ.
University of Iowa College of Law
Legal Clinic
Boyd Law Building
Iowa City, Iowa 52242

LAYNE LINDEBAK, ESQ.
Assistant Attorney General
Second Floor
Hoover State Office Building
Des Moines, Iowa 50319

JON SCHUMANN, ESQ.
U.S. Department of Justice
901 E Street NW
Room 8 64
Washington, D.C. 20530

For the Defendants
(via phone)

For
United
(via

Ifrtervenor
States:

phone)
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THE COURT: On the issue that I understand is before

me, â id that is the automatic stay, I do want to point this

out: I advised my colleagues here. Judge Wolle and Judge

Longs^aff, on June 13 that the preceding day I had denied

Plaintiffs' motion for a TRO that would preclude the 30-day

stay from going into effect.

I did add, "I think the Plaut case, 115 Supreme

Court 1447, might ultimately prove to be the biggest

constitutional problem for the State on the termination

issue.

Going back to June 12, when I ruled from the bench,

as I Recall, in denying the plaintiffs' request for a TRO that

would preclude the 30-day stay provision from going into

errect, I believe it was basically represented to me—and

pleasjs correct me if I'm wrong on this—but that it was

represented to me and to opposing counsel by Mr. Lindebak that

the prison intended, even though the automatic stay would be

in effect, to continue to abide by Gavin up until such time as

the motion to terminate was heard and decided. There may have

been ^ome slight qualification on that.

I'll ask now, Mr. Lindebak, to correct me in any

respect if I don't have that right.
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MR. LINDEBAK: You do have that right, Your Honor.

I made the representation that we had no intention of

institutional policy with respect to the things that

mandated. For example, I had no idea on that date that

—that a lockdown would necessitate a change in

s or exercise, if that is, indeed, the case, or any of

provisions of Gavin. That just simply was not

en by me and was not foreseen by the warden, who made

representations to me.

I don't know exactly now what they're planning to do

aspect to all of the things in Gavin. I know that as of

the deputy director in charge of institutions was in

Madi6on. I have not been able to talk to anybody since

find out whether they have any long-term kinds of

to make some changes right now, so X can't make that

i»ntation today.

THE COURT: All right.

MR. LINDEBAK: But that was correct at the time it

We had no intention, really, to change anything

these motions were decided.

THE COURT: Okay. Picking up from there, at the

I ruled on June 12, I certainly considered that

ntation that you made at that time, which, of course,

in good faith, no question about that, and I think I

pressed a general reluctance, you know, unless really
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ary, to precipitously declare an act of Congress

or otherwise block implementation of a law

been duly passed by the Congress and signed by the

Those-were considerations in my mind when I

that I would not stay the automatic stay provision

new law.

I did not, in any way, rule that it was

, and, of course, I did not rule that it was

I think, essentially, I felt, ss a

matter, that there was no need for me to in any way

with or block the effectiveness of the new law,

the automatic stay provision, under the

as they appeared to me at that time.

Although I did think, as I think I indicated at that

and as I just read to you from the letter I sent to my

judges, that the Plaut case might be a problem for the

on the termination issue, and I think that interrelates

automatic stay issue.

I do think that Judge Enslen ha6 written a very

reasoned opinion. I am prepared to say, and I do say

further and more careful reflection, and in

of the cases that have been cited to me, and most

Judge Enslen's decision, and in view of the

facts, that we do now have—whatever the facts may be, we do

now hake a situation at Fort Madison where, most likely, some

necess

unconstitutional

that had

President

concluded

of the

constitutional,

unconstitutional

practical

interfere

particularly

circumstances

time,

fellow^

State

to the

well-

that on

examination

particularly



25

of th«»1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

provisions of Gavin are not, at the moment, being

out, perhaps perfectly lawfully.

In other words, obviously, when there is a serious

ty situation— And I accept that the lockdown was

proper to institute at the time that it was

, perhaps still is proper, but the point is, we're

ituation now where, to quote a favorite saying of my

, it's made the cheese more binding, and we are in a

where there may well be and probably are some

of Gavin rights, again, perhaps perfectly properly

the totality of circumstances for security reasons, or

it's gone beyond.

And I have, I might say, experienced the lockdown

—the prolonged lockdown situation before, back in, I

1981, when they had a huge riot down there, did

of dollars in damage, burned down the administration

, took guards and prison administration people

, killed one inmate, and all that.

Were you around then, Layne?

MR. LINDEBAK: Yes.

THE COURT: Were you involved in that litigation?

MR. LINDEBAK: Yes.

THE COURT: You remember it. And Wycoff

t—finally, Mr. wycoff, after a long period of time,

brought an action challenging it, and we had a hearing on it,

carried

securj.

perfectly

instit.uted

in a I

father1

situation

suspensions

under

maybe

situation

think,

millions

building

hostace

brough

• •'



26

and theni

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the new warden came in, and the lockdown got

, and things pretty well took care of themselves,

know from experience chat these lockdowns, when they

prolonged,- can create problems for everybody, including

Courts, in administering any consent decrees and handling

ew litigation that might arise out of it.

Be that as it may, as I indicated, I do find Judge

's decision very well-reasoned. I don't think it's

sary for me to make, and I do not make, an outright

Ion that the automatic stay provision is

, but I think it is very likely

for the reasons articulated by Judge En»len.

Applying the Dataphase factors, I think we have a

lion where, on the issue of whether or not the automatic

s unconstitutional, the plaintiff has probably

a likelihood of success on that issue.

I think that the lack of an active ongoing Gavin

at this point certainly represents irremediable harm to

aintiff class. Leaving the Gavin decree intact, pending

nal determination of the motion to terminate, will, I

afford the plaintiff class protection that it might

meaningfully without if the Gavin decree were not in

and therefore I think that the lack of keeping the

decree in place would represent serious and irreparable

o the plaintiff class.

dissolved

But I

become

the

any n

Ensleh

neces

decis

unconstitutional,

unconstitutional

situa

stay

demonstrated

decree*

the p

the f

think

well

place

Gavin

harm

he



27

By saying that, incidentally, I wanted to make clear

am not suggesting that there currently is any violation
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that

of th<» Gavin decree, and any noncompliance with it may very

well be lawfully justified under the circumstances that exist

down Uhere at this time, but I think without the Gavin decree

in pi ce, and the indication that Mr. Lindebak gave that he

can no longer give the assurances he was able to give back on

2, indicate that suspension of the Gavin decree—a stayJune ]

of th«> Gavin decree would possibly work irreparable harm to

aintiff class.the p]

I don't think that the harm to the defendants and

the prison by keeping the Gavin decree in place is

icant, and certainly if there is any harm, it's greatlysignii

outweighed by the potential harm to the plaintiffs in not

keeping it in place.

The Gavin decree is one that the prison has lived

with lor all these years. The prison people intended to keep,

as I understand it, basically living with it, even after June

12, but now we have these new circumstances. I think the

public: interest is best served by keeping the decree in place

we are able to have a hearing and a final determinationuntil

made cm the defendants' motion to :erninate the decree, and,

as I v.nderstand it, we're ready to cen that scheduled for

submission.

So I am turning myself around, and I am granting the
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stay or injunction, whatever you want to call it, of

of the automatic stay provision of the new law.

Any question about what I've ruled so far?

(Partial transcript concluded.)
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