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Sweet, D.J.,

Defendant Verna EBggleston, Commissicner of the New York
Tity Human Resources Administration ('City Defendant® cr "Defen-
dant"), has moved for leave to appeal, pursuant to 28 U.8.C. §
1292{k), from this Court’s July 27, 2005 order and opinion
("Opinion") and for a concomitant stay of the underlving proceed-
ings. Por the reasons get forth below, Defendant’s motions arse

denied.

Pricr Proceedings

Plaintiffs filed their complaint on June 1%, 2004,
alleging that the Btate and City of New York have a policy and
practice of failing to provide food stamps to eligible individuals
in a2 timely manner and, as such, seek enforcement of their rights
under the Food Stamp Act {the "FSBA") pursuant to 42 U.S.C. 8§ 1983.
The City and State Defendants filed regpective motions to dismiss,

which were heard and marked fully submitted orn November 10, 2004.

The Opinion, familiarity with which is assumed, denied
City Defendant’s motion to dismiss, rejecting City Defendant’s
argument that Plaintiffs did not have a private right of action
under the FSA and thus lacked standing te bring suit. See

Williston v. Boaleaton, 37% F. Supp. 2d 561 (B.D.N.Y. 20058). The

Citvy seeks leave to appesl the Opinion as it pertains to the



private right of action issue, asserting that the availability of
a private right of action under the FSA i1s a purely legal question
that currently remains unsettled under Second Cirecuit jurispru-

dence .
The moticn for certification for leave to appeal and for
the concomitant stay of the underlying proceedings was marked fully

gubmitted on September 14, 2005.

Certification Ig Denied

Thig Court has previcusly articulated the reguirements

for interlocutory review under 28 U.S8.C. § 12982(b} as follows:

Title 28 United States Code section 1232 grants district
courts disgcretion to issue interlccutory orders when an
igsue or iggues involve "(l1] controlling questions of law
[2Z] as to which there is substantial ground for differ-
ence of opinicn and that [3] an immediate appeal from the
crder may materially advance the ultimabte termination of
the 1itigation." 28 U.S.C. § 1232{b); see SEC v, Credit
Bancorp, Ltd., 103 ¥, Supp. 2d 223, 226 (8,D.N.Y. 2000} .
“The statute must be strictly construed and 'only
exceptional circumstances [will] justify a departure from
the hasic policy of postponing appellate review until
afrer the entry of a final Judgmenc.’'" Colon v, BIC USA,
Inc., No. 00 Civ 3é&a (SAS), 2001 WL 88230 at *2 {(5.D.-
N.Y. Jan. 30, 2001) {guoting Xlinghoffer . S.N.C,
Agnille Laurc, 221 FP.2d 21, 25 {(2d Cir. 199037 .

Wausau Buginess Ins. Co. v. Turner Constr., Co., 151 ¥. Supp. zd

488, 491 {(S.D.N.Y. 2001). Courts interpreting this standard have

maintained that “the ‘guestion of law’ must refer to a ‘pure’



question of law that the reviewing court ‘could decide quickly and

glearly without having toe study the recoxd.’?® See ahrenholz v,

Board of Trustees of the Universgity of Tllincis, 219 ¥.34d 674, &76-

77 (7th Cir. 2000}, quoted in In re Worldcom, Inc., Ho. M-47 (HB),

2003 WL 21498904 (8.D.N.¥. June 23, 2003).

Courts in the Second Circuit and elsewhere have noted
that certification is appropriate only in "exceptional cases,”
where interlocutory review "might avoid protracted and expensive

litigation." Telectronigs Proprietary, Ltd. v. Medtronic, Ing

*. 7

690 F. Supp. 170, 172 {(S.D.N.Y. 1887). ‘Interlocutory appeal was
not intended as a vehicle to provide early review of difficult
rulings in hard cases . , . The benefit to the district court in
avelding an unnecessary trial mugt be welghed againgt the ineffi-
ciency of having the Court of Appeals hear multiple appeals in the

game cage.” Wausau, 151 F. Supp. 2d at 492 {citing cases) .

In additicon, the party seeking an interlocutory appeal
has the burden of showing "exceptional circumstancesg,"
sea, ©.0., Perera v, Cogan, Zé% B.R. 32, 34 {(8.D.N.Y.
2001}; In re Alexander, 248 B.R. 478, 483 {(8.D.N.Y.
2000% ; In re Ionosphnere, 179 B.R. 24, 29 (8.D.K.Y. 1995},
to overcome the '"genersl aversion to plecemeal litiga-
tion,” In re AroChem Corp., 176 F.3d 10, &1% {(2d Cir.
1999), and to show that the circumstances warrant 'a
departure from the basic policy of postponing appellate
review until after entry of a final judgment.? Coopers,
437 U.5. 463, 475 {1878); see glgo Klinghoffer v, 8 N.C,
Achille Tauro, 9221 F.2d at 25 (2d Cir. 1890).




In re Worldecom, Inc., No. M-47 {HB), 2003 WL 214%8504, at =*10

I5.D.N.Y. June 3¢, 20037,

*The criteria are conjunctive, not disjunciive. fThe
federal sgcheme does nct provide for an immediate appeal sclely on
the ground that guch an appeal may advance the proceedings in the
district gourt.’r Ahrenholz, 21% F.3d at 676 {guoting Harriscom

Svenska AR v, Harrig Coro., %47 .24 27, 631 (24 Cir. 1591)). See

alse 19 James Wm. Mcore, et al., Moore’s Federal DPractjice, §

202.3101}, at 203-86-87 {ed. 1389) (YI[Iln practice the courts Lreat
the statutory criteria asg a unitary requirement, and the decisions
granting and discussing interlocutory appealgs under 28 U.5.C. §
1292 {b) uniformly cite all three of the elements as being present

in any particular case.").

In the case at hand, Defendant asks this Court to certify
the following question: "Whether the FSA confers a private right of
action under 42 U.S.C. § 13837 While Plaintiffs concede that this
iggue pregents a "gontrolling question of law" under the 28 U.3.C.
§ 12%2{b) standard and would terminate the litigation if no private
right of action were to be found upon appellate review, Plaintiffs
argue that there ig no "substantial ground for difference of

opinion” as is alsc reguired.

The parties agree thabt the precise guestion at issue in

this case has not vet been directly addressed by either the Supreme



Court or the Second Circult. Simply because a guestion of law has
not been authcoritatively addressed, however, does neot make the
questicon grounds for a substantial difference of opinicon. Hubbell,

Inc. v, Pasgs & Sevmour, Tnc., 1930 WL 464906, *2 (5.D.N.Y., 1935} ;

Chamarac Properties, Inc., v, Pike, 19%9%4 WL 410902, +*2 (5.D.N.Y.

1994} ; American Tel, & Tel. Co. v, North American Industries, Inc.,

783 F. Supp. 810, 8l4 (5.D.N.Y. 1%%2}). Nor, for that matter, does
the fact that the parties themselves disagree as to the interpreta-
tion of persuasive authority constitute 'a difference of opinion"

sufficient teo warrant certification. Sece Hubbell, Inc. v. Pags &

Seyvmour, Inc,, abt *2.

Assuming arcguendo that the issue of enforceability under
§ 1%83, which is presented here, is "difficult,y certification
under § 1292(b} "is not intended as a wvehicle to provide early

review of difficult rulings in hard cases.” Cerman v. Federal Home

Loan Mortgage Corp., 896 F. Supp. 1385, 139%8 (S.D.N.Y. 1%95). The

district court must "analyze the strength of the arguments in
opposition to the challenged ruling, and determine whether there is
‘substantial deubt’ that the district court’s corder was correct .

In re Methyl Tertiary Butyl Ether, Nos, 04 Civ. 1716, 1718, 1719,

1720 & 3420, 2005 WL 1773678, *2 (8.D.N.Y. July 26, 2005) {auoting

Moll v, U8, Tife Title Ing. Co., Nos. 85 Civ. 6866, 86 Civ. 4271,

1587 WL 10026, *3 {(3.D.N.Y. aApril 21, 1987)); Am. Televhone &

Teleagraph Co. v. N. Am, Indus., of N.¥. Inc., 783 F. Supp. 810, 814

{($.D.N.Y. 19392} (finding that, even if a movant for a § 1292({hk}



certification makes a legal argument that has not been explicitly
rejected in any case in the involved jurisdiction, thiz does not
mean that a difference of opinion is '"substantial" rather than

"merely metaphysical"),

While the Second Circuit has obgerved that Your circult
has not yet established a unified approach to provisicons contained

in spending clause statutes such as the LIHEAA," Kapps v, Wing, 404

.34 165, 127 {z2d Tir. 206068}, it has held that provisions of the
Medicaid Act, the most analogous legisglartion to the FS8aA, are

enforceable. See Rabin v, Wilson-Coker, 362 F.3d 180, 202 {2d Cir.

2004) . As discussged in the Opinicn, the Rabin court, applying the

rest articulatred in Gonzaga Univ., v, Doe, 538 11,8, 273 (2002),

examined the Medicaid Act and held the statutory provisions to be

enforceable under § 1983.

gity Defendant has relied upon Tavior v. Vermont Dep’t of

Educ., 313 F.3d 768 (2d Cir. 2002). However, when cowmparing the
cutcomes of Rabin and Tavlior, the Circult did not reach different
outcomes when applving the Conzags test to like statutes. Rather,
the Circuit arrived at different outcemes because the statutes at
igsue were different. These cases do not demonstrate "substantial
ground for difference of opinion” but, instead, demonstrate

"differences in factual allegations.® See Worldecom, 2003 WL

22533398 at *11 (denying defendants certification under § 1292 (b}

and holding that defendants failed to identify a 'substantial



ground for difference of opinion" when the two cases defendants
cited to show conflict inveolved "differences 1in the factual
allegaticns® rather than "substantial differences as tce a control-

ling guestion of Zaw®}.

Finding no substantial ground for a difference of
opinion, the use of interlocutory appeal under 28 U.8.C. § 1252 (L)
would be inappropriate Iin thisg instance. As such, Defendant’s

motion for leave to appeal is denied.

Stay is Denied

For the same reasons that certification for interlocutory
review ig not appropriate here, the City Defendant has failed tro

make a showing of good cause for a stay. See In re Currency

Conversion Fee Antitrust Iatiga., MDL 1409, M 21-3%5 {WHPR), 2002 WL

88278, at *1 (8.D.N.Y. Jan. 22, 2002) (quoting Chrysler Capital

Corp. v. Tentury Power Corp,, 137 FLR.D. 205, 202-10) {(8.D.N.Y,
1991) ({stating "that a stay of discovery is appropriate pending
resclution of a potentially dispositive mwoticon where the motion
‘appear [s] to have substantial grounds’ or, stated another way,

A

‘doles] not appear te be without foundation in law’ "} ; Asgociation

Fe ¥ Allegria v. The Republic of Beuador, No. %B8-8850 {R3J), No.

OR-8663 (RETY, 1998 WL 14771¢, at *1 (8.D0.N.Y. Mar. 18, 1933}
{stating that a stay of discovery 18 appropriate only when

resolution of a preliminary matter may dispose of the entire case)}.



Conclusgion
For the reasons statead above, the Defendant’s motions to
certify an issue for appeal and to concomitantly stay this action

are denied,

It i1s so ordered.

New York. NY ZL»Q’C,./ /
January 2.4, 2006 </ ROBERT W. SWEET
i
v U.S.D.




