
No. 04-3263 

IN THE UN ITED STAT ES COURT OF A PPEALS 
FOR TH E EIGHTH CIRCU IT 

-----

BILL M .. by and through is fath er and natural g uardian . William M.; JOH N DOE. by 
and through his moth c r a nd natural gua rdi an. Marcia V.; JANE S .. by and through 
hcr mothcr a nd natu ral guardian. Patri cia S .; KEV IN V., by a nd through hi s mother 
and Icgal guardian . Kath y V.; JENN IFER T. . by and through he r pa rents and legal 
gua rdians. Sharon and Grcg T.: MARCUS J .. by and through his parcnts and legal 
gua rdian s. Julie and Miles 1.: and on bc ha lfof thcl1lse lves and all othcr s imilarly 

~ ituat ed . 

Pla inri ffs-A ppcllces 
v. 

NEB RAS KA DEPARTMENT OF II EA LTII AND HUMAN SERVICES FINANCE 
AN D SU PPORT; NEBRASKA D EPA RTM ENT OF HEALTH AND I IUMAN 

SERVICES. 

Defenda Ilts-A pp e llatlls 

ON APPEAL FROM TH E UN IT ED STATE S DISTR ICT COU RT 
FOR TilE DISTR ICT OF NE BR AS KA 

BR I EF FOR THE UN ITED STATE S AS INTERVENO R 

R. ALEXANDER ACOSTA 
Assista nt Attorncy Gcnera l 

JESS ICA DUNSAY SILVER 
KEVIN RU SSELL 

Atto rneys 
Department of J usticc 
Civi l Rights Division - Appell a tc Sectio n 
Ben Franklin StatHITl 
P.O. Box 14403 
Was hington. DC 20044-4403 
(202) 305·4584 



TABLE OF CONTENTS 

PAGE 

JU RI SDI CTIONA L ST A TEMENT ..... , .... 

ST AT EMEN T OF T ilE CAS E ........ , .................. , ............ 2 

SUMMA RY OF A RGUMENT ... , .... , ........ , ...................... 5 

A RGU M EN T .... . ... . .. .. ................ .. ............... .. .. .. .. 8 

I. Til E DI STR ICT COURT PRO PERLY DECLI NED TO RU LE 
ON T HE ST A TE'S ELEVEN TH AMEN DMEN T CII A LL ENGE 
A T Till S STA GE IN T il E PROCEEDI NGS ................... 8 

I I. CO. G RESS V A LiDL Y A BROGATED TH E ST AT E' S 
ELEVENTH A M EN DMENT IM MUN ITY TO CLA IM S UN DER 
TITL E II OFTH E A DA IN TH E INSTITUTIONA LIZA TION 
CON TE X T . . . . ..... . .. . ... . . . . ..... . . . ....... . 12 

A. The SlIpreme Courl " ... Decisioll I I/ Tennessee v. Lane 
Supercedes This Cou r"s Prior D ecisioll III Aisbrook v. 
City o r M aUlllclle .................................. 13 

B. COI/sri /Il lional Righls Implic{//cd . . .................. . . 17 

c. Jl islul'ica/ Predicate ............................ . 

I . Lan e CO l/ clusive /y Es tablis hed The Adequacy Of 
The Pretiit.:lIle Fo r Tille " 's App/icalio/l To 
Disuimill afiV/I I II All PlIhlic SCl'\'ices ....... . 

2 . Historical Di.H:r imil1(flioll Against Peuple lVilh 

19 

19 

Di.mhililie.\' Slll~je(;/ To IIISlilllliollali:::lI1ioll ......... . 21 

D . COIIgl"llcllce A m/ Proportionality . ..... ........ ........ 27 

CONCLUS ION '0 ... ..... ....... . .... ~-

CE RT IFICA T E OF COM PLI ANCE 

CUlT lFICAT E OF SERVICE 



TABL E O F AUT HORITI ES 

CASES: PAG E 

Alexander v. C/IO(tle, 469 U.S. 287 (1985) ..... . .. . ............. . . 22 

Alsbrook v. Citl·4 MlIlIlIlelle. 184 F.3d 999 (8th Cir. 1999) (en bane). 
eert. gmnted . 528 U.S. 11 46 (2000). ee rt . di sm issed. 529 U.S. 1001 
(2000) . . . . . . . . . . . . . . . . ............................... passilll 

Blodge lf v.lloldell. 275 U.S . 142 (1927) .. .. ... . . .... 9 

Brooks v. Flah erty. 902 F.2d 250 (4th Cir.). eert. den ied. 498 U.S. 951 (1990) . . 18 

Buck v. Bell. 274 U.S. 200. 207 (1927) ................................. 23 

CityoI Boel'ncv. Flores, 52 1 U .S. 507 (1997) ..... .... ................. . 14 

City (~fClehll/'lle v. Cleh lfrne Living O r .. IlI c .. 47 3 U.S. 432 (1985) .... 18,22.23 

Clark v. C"h"u. 794 F.2 d 79 (3d Cir.). ee l1 . denied.479 U.S. 962 ( 1986) ... 18 

Doe v. Nebraska. 345 F.3 d 593 (8th Cir. 2003) . . . . . . . . . . . . . . . . . . . . . . . . 10 

Elllployel!.\· (~/ Dep '/ (~lPllh. Heallh & IVc(jill'(! v. Department (~/Pllh. 
Health & lVeljill·e. 4 11 U.S. 279 (1973) ....................... .... 22 

Ex PaneY""I1!:, 209 U.S. 129 (1908) . . ........ . .. , . .. . .. . . . . .. , . .. , ..... 5 

Jacksoll v. Indiana. 406 U.S. 715 (1972) . ........ ....... . . ............ . 18 

Jim C. v. Arka1/sas Dc:p 'f o/EdllC" 235 F.3d 1079 (8th Cir. 2000) (en bane). 
eert. deni ed. 533 U.S. 949 (200 I) ........................... 10 

Kimel v. Florida Btl. o/Regellls, 518 U.S. 61 (1000) ........... ,...... 12 

Lyllg v. NOrlhll'esl /lldia l1 Cellle/elY Pl'Olec:/iI'e Ass '/1.4 85 U.S. 439 (1988) . . .. 9 

Miller v. Killg. 384 f. .3d 1248 (111h C ir . 2004) ....... . 20-~ I 

Nel'(l(/a Dep', o/ lIlImoll Res. v./ / ihhs. 538 U.S. 721 (2003) 13,27.29.30 

Nonhem Sf({U,:s POl\'er Co. v. F(!dero/ Tral/sit Admin .. 358 F,3d 1050 
(8t h Cir.1004) ......................... .. ............... ..... 10 

- !1 -



CASE S (continu ed ): PAGE 

alllls ieadv. L.e.. 527 U.S. 58 1 (1999) paSS11II 

o 'Connor v. Donaldsoll . 422 U.S. 563 (1975) .... . .... . ..... . . . . 18- 19.29 

Pallllore v. Sidoli. 466 U.S. 42 9 ( 19 84 ) .. . ...... .. .. . ... . . . . .. . . . 18 

Parhalll v. J.R .. 442 U.S. 584 (1979) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29 

Penllllllrst Stme Sck & f/osp. v. Halderman. 4 5 1 U.S. 1 (198 1) . . . 21 

Puerto Rico Aq/led /fCi & Sewer Alllh. v. Melcaff & Ed(~v . IlI c .. 506 U.S. 139 
(1993) ...... .. . ........ ......... . . . ........ . . . ... . . . 2. I I 

Romer v. E WlIIs . 5 17 U.S. 620 ( 1996) . . . .... . ........ ... ...... . .. . . . .. . IS 

SpeclOr M % r SIIC. v. McLallghlin . 323 U.S. 101 ( 1944) .. ........ .... . ... .. 9 

Tellll e.\·.\·ee v. Lalle. 124 S. Ct. 1978 (2004 ) ....................... .. . 1)(I.\"silll 

Uniled Sl(Iles v. Virg inia . 51 8 U. S. 5 15 ( 1996) ................. .. .. . .... . 30 

Unil'ers ity ()I A /a. v . Carrel! , 53 1 U.S. 356 (200 I) . ................ ... . . . . 18 

Yoallg v. Nayes . 2 18 F.3d 850 (8 th C ir. 2000) . ..... ... . . .. . .. . .. .. . 13. 17 

YOlllIgherg v. I/ollleo. 457 U.S. 307 ( 1982 ) . ...... . . . . ... . .. . . . . . . . 18. 19 , 29 

CONSTIT UTION & ST AT UT ES : 

United Sla tes Co nsti tutio n 
Eleventh Amendment 

PAGE 

. . . . . . . . . . . . • . . . . . . . . . . . . . . passilll 
Fourtee nth Amen dmen t . . . . . . . . . . . . . . . . . . . . . . . . • . . pas.HIII 

Duc Process Clause ........... . ....... . .. . ........ . . . 15 . 28 
Equal Protect ion C lause ............. • ... . ....... 14.16. 17. 28 
Sec ti o n S. . . ..................... .. ..... . ..... ... . 15 

2S U.S.c. 129 1 o . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -

2X U.s.c. 133 1 ..... .. . . .. . ..... .. . ... .. .. .. ...... . . ... . . .. .. . .. . .. . I 

- III -



STATUTES (continued): PAGE 

America ns with Disabilities Act of 1990 (ADA), 42 U.S.c. el seq. 
42 U.S.C. 12101(aX3) .... .. .. . . . ........... 20 
42 U.S.C. 12 102(2) ................................... . ........ 2 
42 U.S.c. 12131-12165 (Title II ) .... . . . . .. .. .... .. . .. .. . . .. . paSS1I1I 

42 U.S.c. 12131(1)(A) . . . ......... . . . ............. . ......... 2 
42 U.S.c. 12131(1)(B)... . .................................. 2 
42 U.S.C. 12131(2) ...... . . ........ . ..... .. . . 2 
42 U.S.C. 12132 ... . ...... . ... ................ 2 
42 U.S.C . 12133 ......... ......................... .. . ....... 3.9 
42 U.S.C 12134 ........... . . ...... . . . . . .. . ... .... .. 2 
42 U.S.C . 12202 ................... . . ... 3 

Civil Rights Act of 1964 (Title VI). 42 U.S.c. 2000d el self. 
42 U.S.C. 2000d-7 ................ . 

Civi l Rights of Institu tionalized Persons Act. 42 U.S.C . [997 el seq .. 
42 U.S.C . 1997b(a) ... . ..... . 

.. 4 

. . 24.25 
. ..... 25 

Developmental Disabilities Act of 1984. 42 U.S.c. 6000 ef seq . .... . . . ...... 26 

Fami ly Medical Leave Act of 1993,29 U.S.C . 2601 et seq. 
29 U.S.c. 26 12(a)( I)(C) .... .. . .. . . ... 13 

Medicaid Ac !, 42 U.S.c. 1396 et .... eq. . ............................... 4 

Protect ion and Advocacy for Mentally III Individua ls Act of 1986. 
42 U.S.c. 1080 I el self. . . . . . . . . . . . . ..... . .. 24 

Rehabilitation Act of 1973.29 U.S.c. 70 I cl seq. 
29 U.S.c. 794 (Section 504) ....... .................. .... passim 

REGULATIONS: 

28 C.F.R. 35.130(bX7) ...... . . . . . .. . . . . . . . . . . . . .. .. . . . . . . . . . . . .. .... . 3 

28 C.F .R . 35.130(d) .. ..... . . . . .. .. .. .......... . .. .... . .......... 3 

28 C'.F. R. 35 . 140 .. . ....... , .......... 2 

28 C.F.R. 41. 5 1(cI) ............... 9 

- I V -



LEGISLATIVE HISTORV: 

Staffoft hc lI ouse Co mm. on Educ. and Labor, 10I st Cong., 2d Scss .. 
Legis /ative /{ isIOIY vIPI//}. L. No. /0/-336: The Americal/s IVil1i 
Disabilities A CI (COI11I11. Print 1990) 

PAGE 

Vol. 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
Vol. 3 ................................................. 24 

H.R. Rep. No. 4 85. PI. 2. [0 [ 51 Congo 2d Sess. ([990) .... •....•.. ......... 3 [ 

MISCELLANEOUS: 

California A It 'y Gen .. Commis.~·iol1 0 1/ DisahilifY: Fillal Report (Dec. 19X9) .... 24 

D. Rothman . The Discovery oflhe A.\yllllll (J 97 1) .... .. ................... 22 

M. Burgdorf & R. Burgd orf, A lIi,Hory o/Ull cqllal TreaflllcllI, 15 Sa nta C la ra 
Lawyer 855 ( [ 975) ...... ............ ........ .... ............. 24 

Mental Di sability and the Ri g ht to Vote. 88 Yal e L.J. 1644 (1979) . .. 23 

T. Cook, The Americans wit h Disabilities Act: The Move to Integration, 
64 Temp. L. Rev. 393 (199[) ......... .. ... . ............... .... . 23 

United S iales Civi l Rights CO I11Il1'n . Accommodating the Spec/nllll of 
Individual Ahilities ( 1983) . . . . . . . . . . . . . . . . . . . . . ...... . 22·24, 3 1 

- v • 



IN TH E UN IT ED STA T ES COUR T OF A PP EALS 
FOR TH E EIGHT H CIRCUIT 

No. 033263 

BILL M.,by a nd throug h is fat he r a nd nanl ral gua rd ian, W ill iam M.; JOI-IN DOE, by 
and th roug h h is mothe r a nd natura l gua rd ian , Ma rc ia V.; J ANE S., by a nd throug h 

her mother and na tura l gua rdian, Pat r icia S.; KEV IN V .. by and thro ug h h is m ot he r 

an d legal gua rdia n, Kat hy V.; JENN IF ER T., by and th ro ugh he r pare nts a nd lega l 

guardia ns, Sha ro n and Greg T. ; M A RCUS J .. by a nd through hi s pa rent s a nd legal 

gua rd ia n s. J u lie and Mi les J. ; a nd o n bc halfo fth clllse lvcs a nti a ll othe r si m ila rl y 
s ituated , 

Plaint i !'Is-A ppcllccs 
v. 

NE BR AS K A DEPA RTMENT OF II EA LTII AN D HUMAN SERV IC ES FINANCE 
AN D SUPPORT; NEB RASKA DEPA RTME NT OF II EAl Ti l AN D H UMAN 

SERV ICES, 

Defcnda nls-App cllants 

ON A PP EA L FROM TH E UN ITE D STA T ES D ISTRI CT COU RT 
FOR Ti l E DISTR ICT OF NEBR AS K A 

-----~ 

BRI EF FO R T il E UN ITE D STA TES AS INTE RVENO R 

J UR ISDICTIO NAL STATEMENT 

Plai ntiffs' co mplai n t alleges. amo ng othe r thin gs, violati()n~ of T itle II oflhe 

Americans with Disabilities Act. 42 U.S.c. 1213 1 e( seq. T he d is trict court had 

jurisdioion pnrsu<lnt to 28 U.S.c. 1331. On Augus t 6, 2004, th..; district court 

denied dl'f~ndants ' motion to dismiss som~ of plain ti ffs ' claims \111 1: lcventh 
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Amendm e nt im munity grou nds. Defendants filed a timely no tice ofappeaJ on 

September 7. 2004. Th is Court has jurisdiction pursuan t to 28 U.S.c. 1291. See 

Puerto /?ico;/qllcdllci & Sc\\'crAlilh. v . Me/calf& Ed{~v, In c .. 506 U .S . 139, 147 

( 1993). 

STATEMENT OF THE CASE 

I . Titl e r I of the Ameri ca ns with Disabi l iti es Act (A DA), 42 U.S.c. 12131 el 

seq., provides that "no qualifi ed individual wit h a disability sha l\. by reason of such 

disabil ity. be exc luded frolll participation in or be deni ed the be nefits of th e 

se rvices, programs. or ac ti viti es ora publ ic enti ty. or be s ubj ec ted to di sc rimi nation 

by a ny suc h e ntity." 42 U.S.c. 121 32. A " public e nt ity" is defined to inc lude "a ny 

State or local governmen t" and its component'>, 42 U.S.c. 12131( 1 )(A) & (8). Th e 

te rm "d isab il ity" is de fined as "a physical or mcntal impai rmcnt that substantiall y 

limi ts one o r morc of the major life acrivit ies ofLanJ ind ividuaL a leconl or suc h a n 

impairment ; or being rega rde d as havi ng sHc h an impairme nt." 4 2 U.S.C. 121 02(2). 

A "qua li fied individual wit h a disability" is a person "who. w ith or wit ho ll t 

reasonable modifi cations * * * meets the essential e li gibility requirements" for the 

go\'ernmcntal program or sc rvice. 42 U.S.c. 12 I 3 1 (2); 28 c.r.R. 35.140. 

1 n cnacli n g the ADA. Con gress instru cted the A tlorncy G c n('ral to p romu Ig ate 

regulations to intcl1Jrct and implem(,111 T lIlc II of the Act. Sce 42 U.S.C 12134 . The 



Title II regulat ions requ ire. among other thi ngs. that a "public entity shall administer 

services, programs. and activities in the most integrated se tting appropriate to the 

needs of qua li fi ed ind i viduals with di sabi Iiti es." 28 C. F. R. 35. 130(d) . I n Olmstead 

v. L.C, 527 U.S. 581 (1999), the S upreme Coun int erp reted Titl e II in li g ht of th e 

in tegration regulation and he ld that ,,[ u Jnju sti tied iso latio n" of indi v iduals with 

di sabilities in in stituti ons "i s properly regarded as di scrimi nation based on 

di sability," in violation oCt he AD A. Id. at 597. A t the same time, the plurality 

recogni zed that the Stat e's responsibility under the Act "is not boundless." fd . at 

603 (plurality) ; see also id. at 607 (Stevens, J .. concurrin g) (same). States need only 

make "reasonabl e modificat ions" to avoid di sc rimination , w hich docs not incl ude 

changes that wou ld "fundamentally alter the nat ure oftlle se rvice. program , or 

act ivity." 28 C.F .R . 35.130( b)(7); see Dlmsfead. 527 U.S . at 603 (pl ural ity) ; id. at 

607 (Stevens, J., concurring). 

Ti tle II may be enforced throu gh priva te suit") agai ns t public enti ties. 42 

U.S.c. 12133. Cong ress exp ressly abrogated the States' Eleventh Amendment 

immunity to private su it s in fede ra l court. 42 U.S.c. 12202. 

Sect ion 504 ortlle Rehab ilit atio n Act of 19 73. 29 U.S.c. 794. imposes the 

same antidiscrimination requ irement on recipients of federal funding. See 

Olmsfcad. 527 U.S. at 590-592. Co ngress express ly cond itioned receipt of federa l 
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fu nds on waive r of the States' Eleventh Amendment immun ity to private su its to 

enforce Sect io n 504 in fe de ral court . See 42 U.S.C . 2000d-7 . 

2 . Plai ntiffs a rc a g rou p of indiv iduals with men ta l reta rda t ion and o th er 

developmental d isab ilities who sec k medical services from th e State of Nebraska 

(State) th roug h progrllills that receive federa l fina nc ia l ass ista nce unde r th e 

Medi ca id Ac t, 42 U.S.c. 1396 el seq. See A pp. I. Amo ng oth e r th ings, pla in tiffs 

a llege that the S tate is violat ing Ti tle II o f the ADA a nd Section 504 o f the 

Re hab ili ta t io n Act . by o ffe rin g p la inti ffs medi cal sClV ices in inst itutio na l setti ngs 

whe n se rvices could be prov ided in less res tri ct ive comm unity pl acemen ts w itho ut 

fund amenta ll y alte rin g the na ture uf the Sta tc's med ica l program s o r imposi ng an 

und ue fi nanc ia l o r a dmini st rat ive bu rd e n. App.27-28. 1 Pl a int iffs sued the s tate 

agenc ies responsibl e fo r administe ring the State's Med icai d progra ms as well as 

va rio ll s state offici a ls in the ir officia l capaci ti es, see king dec larato ry a nd prospect ive 

inj unctivc re lief. Sce App. at 5-6, 35-39. 

O n Oc tober 17, 2003, the State moved to d is mi ss p lai nt iffs ' T itle II cla ims 

against the state age n cies , a rgui ng that Congress did n o t val id ly ab roga te the State's 

Plaintiffs have a lso brought claims un der the Med ica id Act and its lInp lementi ng 

rcgulatio ns. the Fourteenth A mc ndment. the Nebr3ska Co nstitution. and va rious 

state laws and regulations. See App. 2R-.35. None of those claims is at issue in th is 

appeal. 
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soverei g n immunity 10 those claims. The State did not . ho wever. ra is e an Eleventh 

A me ndm ent ch a llenge 10 plainti ffs' Sec tion 504 claims and con ceded tha t pla in tiffs 

could purslie thei r T itle II c la ims aga inst the slate o fficials unde r Ex parle YOlll/g, 

209 U. S. 129 (1908).~ On Aug ust 6, 2004 . the d istrict CO lirt deni ed the State 's 

Illo tio n to di smi ss. Ilavin g "carefu lI y rev icwcd th e argull1 ents of the defendants." 

the d is tri ct CO lirt co nc luded tha t "at this stage in the proceed ings di smissa l would be 

inappropriate." Ap p. 46. Th e State then filed thi s in te rlocutory <lp peaL 

SUMMARY OF ARGUMENT 

Although the State proceed s from the assumption that the d istri c t COLIrt 

rejec ted it s c la im o f sovere ig n immunity on the merits, it appears th at the court 

simp ly pos tponed adjud ica tion of the Eleventh A mendment issue unt illa le r in lhe 

proceedings. See App. 46. S uch a course is appropri ate in thi s case. The S tale has 

cha ll enged the I,; o nsti tutio nality of Titl e II 's abroga t ion prov is io n, but docs not 

contest p la in tiffs' ri ght to pursll e essentia ll y ident ica l cla ims u nder Sec tion 504 . 

Acco rd ing ly. even if the d ist rict court held the T itle II abrogatio n prov isio n 

unconsti tu tiona l in thi s context, the Sta te would still be requi red to defend agai nst 

the sa me k gal ,111(\ factual a ll egati ons Lind er thc pa ra ll e l prov isions of th e 

2 The State raised other non- Elevent h Amendment g rounds ror dismissnl of thesc 

and ot h ~r daims. but nonc o r thosc ground" is al issHe in this appea l. 
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Rehabi li tation Ac t. Ifp lain tiff.,) s li cceed in their Section 504 claims . there would be 

no need to decide the ir Titl e II c lai ms or the State's Eleventh Amendm ent objec tion 

to those claims. Conversely, if pla inti ffs can not prove a vio lation of Sect ion 504. 

they would not b e able 10 prove a vio la tion of T it le II e ither and. again. there would 

be no need to address the State's Eleventh Amendment a rgument. Thus. de ferring 

a ru ling on the State 's Eleventh Amendment cha llenge to Ti tl e II ullt il after 

adjudication 0 f Ihe Sec tion 504 c laims will avoid the need to decide a hard 

consti tutional ques tio n without imposing an y additio na l lit igat io n burdens on the 

Sta te . Under these un iq ue c irclimstances, the di s lri ct cou rt properly decli n ed to 

gran l the State 's 111 0 lion to di smi ss at this t ime. 

In any event , the Sta te's Eleventh Amcndment arguJ1lcntlacks merit. 

Congress may ab rogate a S tale's sovereign immunity pursuant to a va lid exercise of 

it s power to enfo rcc th e Fourteenth Amendment. Viewed in light of Tellllessee v. 

Lane, 124 S. Ct. 1978 (2 004 ). Ti tle " of the Am cr icans with Disab il ities Ac t is val id 

Fourtee nth A mendment legisl at ion as applied to cases implicating 

institutionalization. In Lalle. the Court found that "Congress enacted Ti tle II against 

a bac kdrop o f pr.:rvas ivc 1Illcqlla llrc.ltlllc ll t in the ad mi nistration o f state services 

and p rograms. including systemnlic de pr ivations orrll nu amentnl ri ght s." It!. a t 

1989 . T he hi:-.lOry of ullconst inniona l di sc rim ination. the Court held . author ized 
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Congress to enact prophylactic leg islation to address "public se rvices" generally, see 

id. at 1992, including instit utio nal services fo r people wit h d isabilities. In any case, 

the re is ample support for Co ngress's decis ion to extend Tit le II to the contex t of 

insti tutio n alization. 

Tit le II . as it applies to institutionaliza tio n, is a con gruent and proport ionate 

response 10 that reco rd. Title II is carefu lly tailored to respec t the Slate's legitimate 

inIe rests while p rotecting agai n st the risk of unconst itutio nal discrimination in thi s 

area and re medy in g the li ngering effects of discrimination agai n st people wit h 

di sabi lil ies in the conte Xl of inSlilUtio nal izat io n . Title II on Iy requi res co !TImun ity 

placements when a State 's own treati ng professiona ls recommend it , and on ly th en 

if a placement can be provided w itho ut impos ing an undue burden on the State or a 

fundamental alteration or th e Sta te's programs . Thus li mited, Title 11 often app lies 

in thi s context to prohibit di sc rim ination based o n hidden in vid ious ani mus that 

would be difficult to detect or prove directly. Moreover, in in teg rati ng pcople with 

disabilities into community se ttings. Title 1/ acts to re lieve the irrationa l ste reotypes 

Cong ress found at the base of much uncon stit utional di sabil it y di sc rim1l1ation. 

These limited prophy la(,;ti c and rcmedialmcasurcs, judged aga in st the 

backdro p of pcrvasi vc unconstit utio nal dl scrim ination til at Cong ress found exists 

both in in stitu tional se ttings and in other areas of government se rvices. represent a 



-8-

good fait h effort to ma ke meaningful the gu arantees orthe Fourteenth Amendment. 

not an illic it a tt empt to rewrit e them . According ly, Congress valid ly abrogated the 

S tate' s sovereign im munity to plaintiffs' Ti tle I I c laims in th is casco 

ARGUMENT 

THE DISTRI CT COURT PROP ERLY DECLINE D TO RULE 
ON THE ST ATE'S ELEVENTH AMENDMENT C HALLENGE 

AT THIS STAGE IN HIE PROCEEDINGS 

Although the di st rict court's order is not ent irely clear. it appears tha t the 

court did not reject the S tate's Eleventh Amendme nt arg ul11ent. but s imply dec lined 

to rule on it at thi s point in the casco The court stated that havi ng "carefu lly 

reviewed the argu m ents orthe d efendants. (1/ ,ltis stage illihe proceedings 

dismi ssa l would be iI/appropriate. " App. 46 (emphasis added). Thus. the Co urt 

d id not rulcollt acce ptance orthe State's a rg u1l1\!nt a t a later stage in the 

p roceedings. Moreover, the court ' s us!.! of the word "inappropriate" furthe r 

suggests an exerc isc o f disc rc tio n regarding the timing of its ruling, rather than a 

ruling o n the mcri ts of the Illotion i ~c l f. Unders tood as a uccis io ll to postpone 

adjudicat ion or th e Slate 's Eleventh Amcndm!.!Jl t c laims. the d istrict CO lirt 's order 

was ent irely ap propriate under the eirc umst;ulccS of thi s casco 
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The State's Eleventh Amendmen t argument challenges the consti tutionali ty of 

Cong ress's abro gation of the State'S sovereign immun ity to claims under Tit le II. 

Cons id ering a cons titu tional challenge to an act of Cong ress is " the graves t and 

Illos t de li cate duty that [a1 Court is ca ll ed on to perform, " B/odgell v. Holden. 275 

U.S. 142, 148 (1927) (opinion of ll olmcs . .I .). " Iflh erc is one d octr ine morc deep ly 

rooted than any ot her in the process of co nstitutional adj udicatio n. it is that we 

ought not to pass o n questions ofconstilUlionality * * * un less slich adjud icat ion is 

unavoidabl e." Spector Motor Servo v. lv/cL(lugh/ill, 323 U.S. 10 1. 105 ( 1944). 

Acco rding ly, a "fu ndament'll and longs tanding princip le of j udic ia l restrai nt 

requires that courts avo id reaching const itutio nal quest ions in adv,mcc of the 

I1cccssi ty of dcc id ing them." Lyll.!,! v. North west Indilln Cem eJelY Protective Ass 'n. 

4S 5 U.S. 439. 445 ( \988). 

In thi s caliC. postpo ning adjudication of the State's Elcventh Amc ndment 

c ha llengc will avoid thc nced to dccide the cons titutio nal qucs tio n. Plai ntiffs havc 

b rought parallel c laims un der Section 504 of the Rehabilitation Act. 29 U.s.c. 794 . 

which provides the sa mc rights and rCllledit.'S as the ADA in this a rca. Sec 

OIIllSleac/ v. L.e.. 527 U.S. 581. 592 (1999) c r itIc 11 integration regu lation samc as 

predecessor rcq ui rcment under Sect iO Il 504. 28 C. F. R. 4 I .51 (d»; 4 2 U. S.c. 12 133 

(Ti tle I I remedies same as those available under Section 504). The State has not 
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c hallenged the const ituti onality of Sec lion 504.3 nor sought di smissa l of these 

c laims o n Elevent h Amendme nt g rou nds. If plaintiffs preva il on thei r c la ims under 

Section 5 04. it w ill be un necessary 10 adjudicate thei r c laims agains t the state 

agencies under Titl e II . On the other ha nd. ifp laintiffs crowe! establ ish a vio lation 

of Sect ion 504. they wou ld !let be abl e to prove a violat ion of Titl e II e ith e r an d, 

again. the court can avoi d the Eleventh Ame ndme nt issue by ru li ng in the S tate's 

favo r on the merits of the Ti tle II clai m. Sec NOr/hem Stales Power Co. v. Federal 

Transit Admin .• 358 F.3d 1050. 1057- 1058 (8th eif. 2004)(dcclining to rule on 

E leventh Ame ndme nt defense when judg me nt prope rly iss ll ed in fa voref 

de fendant on the mer it s). 

Thus, regardless of the outcomc, the di s trict court's reso lu t ion of plaintiffs' 

Section 504 c laims will avoi d the need to rul e on the State's co nstitut io na l c hallenge 

to the Titl e II abrogat ion provisi on. In these ci rcu mstances , bas ic principl es of 

judicial res tra int and const it utiona l avo idan ce st rongly sup pOri the di st r ic t court's 

decis ion to de ny the Sta te's mot io n to d ismiss at thi s po int in the l ili gation .~ 

) See Duc v. Nt'h l'os!.:a, 345 F.3d 593 (St h Cir. 2003) (rejL'Cti ng co nstitut io nal 
c hallenge to Sct:lio n 504); Jim C. v. Arkallsas Dep 'f (~/'EdIl C., 235 F.3 d ]079 (8 th 
Ci r. 2000) (en h atH.:) (same), cer!. de nied , 533 U.S. 9 49 (2001). 

~ If thi s COll rt \\'c re un ce nain w he the r the di strict CO lirt intended 10 defe r 
adjudication orth~ State's Illotion, the sam\! principles ofconst itu lional avoidance 

shou ld lead this Court to remand the cnse to the di strict cOlin w ith instructions to 

(co ll tinll cd ... ) 
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The fac t tha t the State's constit u tio na l c laim is ground ed in the E leventh 

Amendment docs not req uire a di ffc rc nl resu lt . g iven the un ique c ircumstances of 

thi s case . It is true tha t Eleventh Ame ndment claims ordi naril y must be dec ided 

ca rl y in the litiga ti on and , i f rej ec ted. pe rmi tted immed iate rev iew by in tc rl ocutory 

appeal. See, e.g .. Puerto Rico Aqueduci & Sewer AUllt . v. Melc{/~l& Eddy . IlI c .. 

506 U.S . 139, 147 (\993). Thi s is because the Eleventh Amendment confers an 

immuni ty from suil. not just a defe nse agai ns ll iabi lity. Sec ibid. I lowe vcr. in this 

case, the State docs not ra ise a n Eleventh Amendment objecti on to lit igation unde r 

Sectio n 504 . Nor docs the Sta te dcny th at the Sec t io n 504 liti gati o n will resol ve 

exac tly the samc f<le llla l and lega l issucs Ih<lt a rise unde r T it le II. Accord ing ly. 

decid ing the State's Eleventh Amend ment c la ims at Ih isjunc lU rc w ill not advancc 

any Eleventh A mcntlmcnl inte rest in avo iding th c indi gnity or burdcns o f 

unaut hori zed lit igatio n agai nst the Statc. 

J( ... continucd) 

amend it s o rde r 10 ma ke clear tha i the Sta te's mIlli on is de n ied w ithout preJud lcl.' . 
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II 

CONGRESS VALIDLY ABROGATED THE STATE 'S ELEVENTH 
AMEND"IENT IMMUNITY TO C LAIMS UN DER TITLE II OF THE ADA 

IN THE I NSTITUTIONALIZATION CONTEXT 

!fthis Cou rt conclud es that the district court rejected the State's Eleventh 

Amendment c laim, we would argue that the di strict COlirt' s dec ision was correct. 

Alt hough the E leventh Amendment o rdina ri ly renders a State immune fro l11 suits in 

federa l cou rt by pri va te c iti zens. Congress may ab rogate the State's immu nity i f it 

"u nequivocally ex pressed its intent to abrogate that immun ity" and "acted pursuant 

to a valid grant of con st illltiona I au thority." Kimel v. Florida Bd. a/Regenls, 52}) 

U.S. 62, 73 (2000). There is no quest ion that Congress unequi voca lly expressed ils 

in te nt to abrogate the State 's sovere ig n immu nity 10 claims under the ADA. Sec 42 

U.S.c. 12202; Tenllessee v. Lane, 124 S. Ct. 1978. 1985 (2004). Mo rcover, it is 

sCll led that "Congress ca n ab rogn te a Statc's sovereign imlnunity wh cn it does so 

pursuant to a va lid exercise of its power un der * 5 of til e Fou rteenth Amendme nt to 

e nfo rce the substanti ve gutlrantces orthat Amcmltncnl." fhiC/ . Because Titlc II is 

valid legislation to I! n fo rce the Fourteen th Amendme nt in the context of 

inst itutiona liz:ltion. Lhc A DA nbrogat ion provision is valid as applied 10 this casco 
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A. The SlIpreme COllrt 's Decision III Te nnessee v. Lane Supercede.\· This 
COllrt's Prior Decisio/l III A lsbrook I'. Ci ty Of tv! au melle 

In arg uin g to the contrary, the S tate re lies on this Court 's prior dec ision in 

A Ish/"(Jok v. City vIM (fumelle, 184 F. J d 999. 1 a I a (8th Ci L 1999) (en ban c). cert. 

granted , 52R U.S. 11 46. ccrt. di smissed. 529 U.S. 1001 (2000). which held that Title 

II was in va lid Fourteenth A me ndme nt leg is la tion in all its a pplicat ions . That 

holding . however, has been s uperceded by the Supre me Cou rt' s more recent 

decision in Tennessee v. Lal/c, 124 S. CI. 1978 (2004 ).5 According ly, the State's 

E leve nth Amendmentl:laim lllll st now bc considcred in light of [ail e. Sce Youllg 

v. Hayes, 2 18 F.3d 850, 853 (8t h C iL 2000) (panc l no longe r bound by prior panel 

o pini o n when in tervening Suprcmc CO Ull case is inconSistent wit h previo us 

opi nions). 

In Lalle, the Supre me COU lt co nsi dered the claims of two plaintiffs, George 

Ln nc nnd Beverly Jon cs, " both of w hom a rc par;:lplegics w ho usc wheelchairs for 

mobi lit y"nn d w ho "c la imed th at they were de ni ed access to. a nd thc se rvices oCt he 

state court system by reason of their di sab iliti es" in vio lation of Title II. Lalle.124 

S. CI. at 1982. La ne was a defendant in a c riminal proceeding he ld on the second 

5 Alshruok was a lso decided pri or to the Sup reme Court's decision Nev(u!" 
Department (~/HIIIIWII Resources v. t-lihbs. 531:: U.S . 72 1 (2003). w hic h hcld that 
the f.11l1i1y m ed icalleave provision of the Fam il y Medical Leave Act. 29 U.S.c. 
2612(a)( I )(C). is \'alid Fou rt ee nth Amend mcnt Icgi:-;Iatlon. 
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floor ofa courthouse with no elevator. Ibid. "Jones. a certified court reporte r. 

alleged that she had not been able 10 gain access to a number ofcounty 

courthouses. and. as a resu lt . has lost both work and an opportunity to participate in 

the judicial process." Id. at 1983. The State argued that Congress lacked the 

authority to abrogate the State's E leventh Amendment immunity 10 these claims. a 

posi tio n accepted by this Court in Alshrook. Sec 184 F. 3d at 10 I O. The Supreme 

Court in Lalle disagreed. See 124 S. CI. at 1994. 

To reac h this conclusion. the COllrt applied the three-part analysis for 

F ourLccnlh J\ mcndll1 cnt legislation created by City o.f' Boel"l/ e v. Flores. 52 1 U. S. 

507 (1997). The Court cons idered : ( I) the "constitutional rig ht o r rig hts that 

Congress sought to enfo rce w hen it enacted Title II:' Lane, 124 S. Ct. at 1988; (2) 

whether there \V as a hi story of unconstitutiona l di sabi I ity di sc rim ination to support 

Congress's delCrmination that " inadequate provi s ion of pub lic se rvices and access 

to public facilities was an appropriate s ubjec t for prophylactic legis lation ." id. at 

1992; and (3) "whether T it le II is an ap propr iate response to th is history and pa ttern 

of unequal treatment." as ap pli ed to the cbss of cases implicati ng access to judi c ial 

se rvices. INd. 

With respect 10 the first question, the Court found that Title II enforces rights 

under the Equal Protection Clause as well as an array of rights s ubj ect 10 heightened 
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const itutional scmtin y under the Due P rocess Clause of the Fourteenth 

A mendment. See Lalle. 124 S. C I. at 1988. With respect to the second question. 

the Court conclusively found a suffic ient hi sto rica l predicate of un constituti onal 

disability di scri mina tion in the provi sion of public se rvices to justify enactment ora 

proph ylac ti c remedy pursuant to Co ngress's authorit y under Section 5 of th e 

Fourt ee nth Amendment. Sec id. at 1988- 1992. And f inally , with respec t to the 

third question, the Court found that th e congru ence and proportionality crIhe 

re medi es in Titl e II s hould be judged on a catcgory-by-ca tcgo ry ba sis in light of the 

particular co nstitut ion a l rights at sta ke in the relevant category ofpublic services. 

Sec ie!. at 1992-1993. 

The Supreme Court 's Fourtee nth Amendment ana lys is in Lane diffe red 

substa ntiall y from the analysis applied by thi s Court in Aisbrook. To begi n wilh. 

Aisbrook he ld Ihal th e proper "scope of OUf Seclion 5 inquiry [i s] Till e II of the 

ADA" as a whole. 184 F.3d at 1006 n. ll . Th e Supreme Court , in contrast, dec lined 

to "exami ne the broad ran ge o f Tille lI 'sapplica tion s a ll at once, and to trcalthat 

bread th as a III ark of the law's inval idi ty." 124 S. CI. at 1992. Instead, the COli rt 

CO IH.:ludcd that tht: ollly lIut!stion bt:fo re it was "whether Congress had the pown 

und e r ~ 5 to enfo rce the constitutiona l right of access to the cour ts." Id. Jt 19lJ3 . 
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Even beyo nd th e scope of review. the Supreme Court's decis ion in Lane 

rejected several c ritica l aspects of the anal ys is in A/shrook. For exam ple. in 

Aishrook. th is Court rev iewed the requirements of Ti tle 11 only in re lation to th e 

Eq ual Protectio n Clause's pro hibi tio n agai nst irrational discrimination. Sec 184 

F.3d at 1008- 10 09. Lane. however. made clear that Title II enforces not only the 

Equal Protec tion C lause bu t a lso a va riety of other constitutional ri ghts. 124 S. CI . 

at 1988. Simila rl y, AI.\'hrook held that Congress lacked a s uff icient hislo ri ca l 

p redicate for the enac tment of Ti tle J I 's prophylac tic measures. Sec 184 F .3 d at 

1009 . Th e Supreme Court. on the ot he r hand . held that Congress identified a 

"vo lume of evidence demonstrating the nature and extent of uncons titutiona l 

di scrimin ation against persons with disabil it ies in the provision of public se rvices." 

124 S. Ct. a t 199 1. making it "clea r beyond peradventure th at inadequate prov ision 

o f public se rv ices and access to publi c faci lit ies wa :.; an appropriate subject for 

prophylac tic leg is lation." id. at 1992. In reachin g the contrary conclu sion. Alsbro(JH. 

conside red on ly ev idence of disc ri mi nat ion by Sta te governments. Sec 184 F.3d at 

1009 & n. 17. Lane. howeve r. specifica ll y rejec lCd that view as based o n "t he 

mistaken premise thai a va lid exercise of Congress' ~ 5 power must always be 

predicated so le ly on evidence of cons titutional violat ions by the Sla tes Ihemse lvl':. ... 

124 S. Ct. at 1991 n.16. This Cou n also declined to give deference to Co ngress's 
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f ind ing of pe rvasive d isc rim ination in public se rvices. see 184 F.3d at 1007- 1008. 

but Lane rel ied prominently on the very sa me fi nd in gs. sec 124 S. CI. at 1992. 

Accordingly. Al.'ihrook has been superced ed and this Court is compe lled to 

fo ll ow the precedent established by the Sup reme Court in Lalle. See Hayes. 218 

F.3d at 853. Viewed in lig ht of L{ll/e. Titl e 11 is va li d Fourteenth A me ndme nt 

legis lat ion as app lied to cases relating to in stitutionalization.f ' 

B. COl1srilllfiullall?ights Implicated 

T il le II en forces the Equa l Protectio n Clause's "pro hibition on irra tio na l 

d isabi lity disc riminat ion," as we ll as"a va riety of othe r basic constit ut ional 

guarantees, in fri ngements of w hich a rc subj ect to more search ing judicial review." 

Lalle. 124 S. C I. at 1988 . I n the context of th is casc. T it le II acts to enforce the 

Equa l Pro tec t ion C lause ' s prohi bit io n agai ns t arbi tra ry treatment based on irrational 

/'I The Court in Lalle did not exam inc the congruence and pro port iona lity of Tit lc II 
as a who le because the Court found tha t the SW HL te was val id Section 5 legis lat ion 
as app l ied to the c lass ofcases before it. Because Title [I is valid Section 5 
legislat ion in the institutiona lizat ion co ntext , this COllrt need not co ns ider the 
valid ity of T itle II as a whole. The United S tates conti nues to m ain tai n. however. 
that Title II asa whole is valid Section 5 legis lation bccause it is congruent and 
p roportional to Cong ress's goa l of e liminating disc rimination on the basis of 
disability in the provision of public serv ices an area thai the Supreme Court in 
Lalle determin ed is an ·'appropriale subj ect for prophylac ti c legislation" under 
Secti on 5. 124 S. (' I. at 1992. 
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stereotypes or hosti lity ,1 as well as the heightened constitut io nal pro tect ion applied 

to the " treat ment of d isab led persons by slate agenc ies in a va riety o f sett ings , 

including unjus tifi ed comm itment. e.g .. Jackson v. Indian a. 406 U.S. 7 15 ( 1972) ; 

[andJ the abuse and neglec t of pe rsons committed to slate menta l hea lth hospita ls. 

YOIfIl~herg v. Romeo , 457 U.S. 307 (1982)." fd. a l 1989 (parallel c itations omitted). 

Sec a lso 0 'Collnor v. DonaldwlI, 422 U.S. 563, 573·576 (1975) (uncons titu tional 

insti tuti onal iza tion); Thomas S. by Bl'Ooks v. Flaherty. 902 F.2 d 250 (4th Cir.) 

(confinement when appropria te community place ment ava il able), ccrt. denied , 49 8 

U.S. 951 ( 1990); Clark v. Cohen. 794 F.2d 79 (3d Cif.) (sa me). cen.deni ed. 479 

U.S. 962 (1986). 

As was true of the rig ht to access to courts at issue in Lalle, "ordinary 

considc ralions of cost and convenience alo ne cannot justify" ins titut io naliza t ion 

dec ision s or the de nia l o f institutionalized persons accommodati ons necessa ry 10 

ensure thei r basic rights. Lalle. 124 S. C I. at 1994; see e.g .. 0 'Col/ I/ or, 422 U.S. at 

7 Even under rationnl bas is scrutiny. " mere negmivc attitudes. o r fenr" alone cannot 

justify di spnratc treatmcnt ofthosc w ith d isabilit ic s. Ull iversity uf A/a. v. Garrell. 
53 1 U.S . 356, 367 (200 I). A. purported rational bas is fo r trea rmcn! of the disabled 
wi ll al so t:1 il if thc Stat c docs not acco rd the same trcatme nt to other groups 
sim ilarly s ituated. id. at 366 11.4: City ofC/e/)lIme v. ('/"hl/me Living O r .. In c .. 473 
U.S . 432. 447-4 50 (l985). ifi l is based on "anim osity" towa rds the di sablcd. ROili er 

v. El'(lJIs. 5 17 U.S. 620. 634 ( 1996). or ifit s imply gives effect to pri vate biases . 
Palmore v. Sidoti. 466 U.S. 429. 433 (19 84). 
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575-576: YVllllgberg . 4 57 U.S. at 324-325. Finally. as desc ribed below. the 

integration manda te of Tit le II a ss ists in the preventio n of constitutional v iolat ions 

throughout the ra n ge of government se rvices. many ofwhich implicate 

fu ndamental cons t itu ti ona l rigills. SceLal1e. 124 S. C r. at 1998. 

C. Historical Predicate 

"Whether Title II va lid ly en fo rces these const itutiona l rights is .. questi on that 

' must be j udged with refe rence to the histo rical experi ence whic h it reflec ts.'" 

Lal/e. 124 S. CL at 1988. Accordin g ly, in Lalle. the COLIrt reviewed the histor ical 

ex perience reflected in Titl e II and concluded that "Congress enacted Title II agains t 

a backdrop o f pervasive unequal treatmen t in the admini stratio n of state se rviccs 

and pro grams. including systematic depri vat ions of fund amcntal rig hts." 124 S. Ct. 

a t 1989. The Court remarked on the "shee r vo lume of ev idence dcmonstrating the 

nature and exte nt of unconstitutional d isc rimina tion again st persons with di sabilities 

in the provis io n o f public se rvices." id. at 1991 . and conc luded that it is "clear 

beyond pcradventure that in adequate provisio n of public se rvices and acecss to 

public facil ities was an appropria te subjec t for prophy lactic legisbtion," ibid. 

J. La nc CUI/c.:/usive(y ESfOblishecl The Adell/HI'-'}' Of The Pl'edicale Fol' 
Tille II~' Applicafion Tv Discriminatioll III .~II Pllblic Service$ 

Although Lane ult imately uphe ld Title II as valid Fou rtecnth Amcn dment 

leg islatio n o nl y as app li ed III access 10 cuurlS, its c0nclll~iu n s rega rd ing the 
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h istorical predicate for Title [[ are not limited to that context. The Supreme Court 

did not begin irs "as-applied" ana lysis until it reached the third step of the Boerne 

analysis addressing the Act's congruence and proportionality. See 124 S. CI. at 

1992- 1993. At the seco nd stcp. the Court considered the record supporti ng Title II 

in all its applications and found the record included not only "a patte rn of 

unconstitutional trea tmen t in the adm inistration of justice," it!. at 1990. but also 

v iolations of constitutional rights in the context of voti ng, jury se rvice. the penal 

system, public education. law enforcement, and in st itutionalization, id. at 1989. 

Thai record, the COlirt concluded, supported prophylactic legis lat ion to add ress 

di sc rimin ation in "public services" gen erally. Id. at 1992.x 

Thus, the adequacy of Tille II 's hi storical predieatc to support prophylactic 

legi slat ion add ressi ng di sc rim ination in public services. includi ng institutional 

services fo r people wi th di sabil ities. is no longer open 10 dIspute. See Miller v. 

~ In describ ing the adeC[uncy orthc historic:l1 predic:ltc , the Court also spoke in 
general te rm s, I"Cmarking. for instance, on " the s heer volume of evidence 
demons trating the nature and extent ofunconsti lutionnl di scri mination aga in st 
perso ns wit h d isabi lit ies in the provi sio n of public services." 124 S. Cr. at 1991 
(emphasis added). In concluding that " the rccord ol"constitutional VIola tions in 
this case * * * fa r exceeds the record in Hihbs," id. at 1992, the Cou rt specifical ly 
refelTed to the record of"exclusion of persons with disabilitics from the enjoyment 
of pllhlic servil:es." ibid. (cmphasis added), rathe r than to thc record of exclusion 
from j udicial serv ices in panicular. Sec al so ihid. (relying on congress ional findin g 
in 42 U.S.c. 1210 1(a)(3) and italicizing phrase "acccss to public se rvices" rather 
than specific eX:lmples ofpLlhlic service s li s ted in the fInding) . 
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King, 384 F.3d 1248, 1270- 12 72 (11th e ir . 2004). But even ifitwere. there is an 

ample historical basis fo r extending Title II to disability di sc riminatio n re lating to 

insti tution a lization. 

2. /-/istorica/ Discrimillatioll Agaillst People With Disabilities Subject To 
I,lS I i III' iOlla I i::a, iOIl 

Of part icu lar re levance to th is case, the Sup reme Co un cxpressly 

acknow lcdged <inti cited the well-doc ulll cntcd pancrn of un con s titllti ona I treatmcnt 

o f and d isc riminatio n against persons wit h disabi li t ies in the contcxt of 

institutionali zat ion. Sec Lalle, 124 S. C1 at 19S9 ("'The hi storical cx peri ence thn t 

Title II ren CC IS is al so doculllent ed in this Court' s cnscs. which Iwvc identifled 

unconsti tUliona l treatl11e ll t of di sabled perso ns by state agencies in a variety o f 

se ttings. including unjus tifi ed commitmcllt '" '" ... [andJ the abusc and neg lec t of 

persons eO llllll illed to state mental healt h hospita ls."') (citations o mitted); sec al so hi. 

at 1989 n.1 0 ('The und ispu ted fin din gs of bct in Pel/lI/lII!"s' S,ote School alld 

/lospita l v. /-Ialdermal/, 45 1 U.S. I (19g I ). prov ide ano thcr cxample of such 

mis treatme nt. Sec hi . at 7 (, Conditions at Pennhurst a rc not o nly dangerous. wit h 

the residents often phys ically abused or drugged by staff lll embe rs, but a lso 

inadequate for tile ' habilitat ion' urthe retarded ').") (parallel c itations omitted). 

Indeed. Cong ress and the Supreme COli rt have long adnowlcdgcd the 

Na tion' s " history of u n fai r and oftcn grotesque mist reatml'IlI" of persons w ith 
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disabilities. City oIClebume v. Clebllrne Livillg Clr .. fllc .. 473 U.S. 432. 454 

(1985) (Stevens, J. , concurring); see also Ollllslead v. L.e.. 527 U.S. 581. 608 

(1999) ( Kennedy, J. , co ncurr ing) ("[0 Jf cou rse. persons wi th mental disabilities 

have been subjec t to hi stori c mist reat ment. indifference. and hosti lity."); Clebllrne, 

473 U.S. at 446 (noting tha t " [d]oubtl ess. there havc been and the re w ill cont inue to 

be instances ofdiscrirni nati on aga in st the retarded that are in fact inv idious"); 

Alexander v. Choate. 469 U.S. 287, 295 n.12 ( 1985) ("well-cataloged instances o f 

invid iol! s diseri min ation aga inst the ha nil icapped do ex ist"). 

From Ih e 1920s 10 the 1960s. the e uge ni cs J110vem ent labeled persons with 

mental and physica l disabilities as "sub-hu man c reatu res" and "waste products" 

responsible for poverty and c rime. United States C ivil Ri ghts Com mi ssio n, 

AccumllJoda ting the Spectrum oj"flldividual II bilities 20 ( 1983 ) (SpeC/rlllll). A 

corne rstone of tha t movement was fo rced institutionalization directed at separating 

individua ls w ith di sabilities fi'orn the cOlll mun it y at la rge.') "A regimc of SlalC-

mandatcd segregat ion" emerged in w h ich ';[m]assivc custodial inslitutions were 

built to warehouse the retarded lor life; the aim was to halt rcproduct ion of til e 

-/ Sec SpeClrtllll 19-20; see also Employees oj"Dep" (~j"Pllh. lIea/lh & Welfare v. 
/)eparllllellf of PI/h. Healrlt & JVeI(are. 4 11 U.S. 279, 284 n.2 (1973) (noting that 

"the institutionalization of the insa ne became the standard rroccdurc of the socie ty" 
and a "cult ofasylulll swept the country") (quoting D. Rothman. The Discovery oj" 

Iii I' ..1.'1'.1'/11111 130 (197 1 )). 
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retarded and ' nea rly extinguish their racc."· Cleburne. 473 U.S. at 462 (Marshal l. 1.. 

concurr ing in the judgmen t in part) ,IO State stat utes provid ed fo r the involuntary 

inst itutiona li zation of persons with mental disab iliti es and. freq uentl y. e pilepsy,ll 

Some States al so req uired pub lic o ffi c ial s and parents, sometimes at ri sk of c ri mi nal 

prosecution, to report the "feeble-minded " fo r insti tutio na lization . Spectrllm 20, 

33-34: T. Cook. The Americans wi'" Disabilities Act: The lv{ol'c to !lIlegra tiulI, 64 

Temp. L. Re v. 393. 402 (1991) . Add itionally, almost every State accompanied 

insti tu ti ona liza tion with compulsory stcri liziJ tion and prohib itio ns of marria ge. 

CleiJlIme. 473 U.S. at 462-463 (Ma rshall , J.. concurring in the judgment in part) ; see 

al so /luck v. Belf. 274 U.S. 200, 207 (1927) (upholding compulsory steril iza tion law 

"in orde r to prevent oLirbei ng swa mped wit h incompe te nce."; " It is better for al l the 

world , i f ins tead of waiti ng to execute degenerate offs pr ing for c rime, or to let them 

starve lor their imbecility. soc iety can preve nt those who arc manifestl y unfit fro m 

10 Sec a lso 4 73 U.S. at 463 n.9 (noti ng Texns smlute. enacted in 191 5 (and repea led 
in I <>SS). with s taled pUIl,0se o f insrit utionnl iz in g the mentally rctarded to relieve 
soc ie ty of "'the henvy economic and moral losses a ris ing from the ex istence nt Inrgc 
of these un fortunatc persons" ). 

11 Sec Spec/mlll 19; T. Cook. The American\' lVilh Disabilities Act: The Move to 
Illt egratio". 64 Telll p. L. Rev . 393.400 ( 199 1 ): Note, Menlill Disahility and tlte 
RighI f() VOle. RR Yale L.l. 164-t (1979). 
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continu ing their kind .•• * Three gene ra ti ons of imbeciles are enough .").l~ 

In consi dering the ADA, Cong ress also heard extensive test imony regarding 

unconst itu tiona l treatmcnt and unj us tified ins titut ionalization of persons with 

di sabilities in state fac ilities. See, e.g .. 2 S taffor the Iio use COl11m . o n Educ. and 

Labor, 1 Dls t Co ng., 2d Scss ., Legislalive History (dPllh. L. No. JO/ -336: The 

II mericfll1.\' wilh Disahilities Act 1203 (CO I11I11 . Print 1990) (Leg. )-1 iSL) (Lelia Batte n) 

(state hospita ls arc " notori olls fo r using medication fo r cont ro lling th e behaviOr of 

c lie nt s and not for treatment a lone. Seclusion r OOIll S and rest raint s arc used 10 

punish cl ients."); id. a t 1262-1263 (E leanor C. Blake) (d etai ling the ·'minima l. 

custodial, neg lec tful, abusive" care received at s tate mental hosp iwl. and w ill fu l 

indifference resulting in rape); Spec/ru m 32-35; sec a lso Ca li fo rnia AH'y Gen., 

COll/missioll 011 Disability: Final Repol"l 114 (Dec. 1989). In addit ion. Congress 

drew upon its prior experience invest igati ng institutionali zation in pass ing the C ivil 

Rights of In st itlltion ~lli zcd Persons Ac t of 1980, 42 U.S.C. 1997 e/ .w 'I .. the 

Developmcntal Disabilitics Act of 19S4. 42 U.S .C. 6000 et seq .. and the Protection 

a nd Advocacy for Men tally III Ind ividuals Act of 1986. 42 U.S.C. 10801 e/ seq. 

I~ Sec also 3 Stafrof thc /l ollse Co mill . on Educ. ~lIld Labor. 10lst Cong .. 2e1 Scss., 

Legislmiw! !-lis /m y (~r Pub. L. No . 1 () 1-336: TIte A m ericallS lI'i/It Disahililies A C/ 

2242 (Comm. Print 1990) (James Ellis): M. Burgdorf & R . Burgd orf. A /lis/ory (~f 
UI/equal Treo/mell/, 15 San la Clara Lawyer 855. 887-888 (1975), 



Moreover, the Department of Justice's Investigations in th e 1980s unde r the 

C ivil Ri ghts of Inst ituti onali zed Pe rsons Act, 42 U.S.C. 1997 el seq .. furthc r 

documcnted cgrcgio us and fl agron t de nia ls of constitut iona l r ights by state- run 

institutions for indi vidua ls w ith d isab iliti cs. u Uncons t itu tio na l uses of physica l and 

medica l res tra ints were cOllllllonplace in many inst itut ions. For exam ple, 

invest iga tions frequent ly fou nd institutions st rappi ng mcnta ll y rcta rded rcsidents 10 

the ir be ds in fi ve-poin t restraints fo r the conv enie nce o f sta fL I
.! O ne faci lit y fo rced 

mc nla ll y re tarded res id e nts to inha le ammonia fu mes as puni shme nt fo r 

m isbehav io r. 15 Res iden ts in othe r fac il ities lac ked adeq ua te food. clothing and 

13 In the years imlllediate ly precedi ng enaC llne nl of the A DA. the De pa rtme nt of 
Just ice fo u nd unc onstitu tio na l treatme nt of indi v idu<l ls wi th di sa bi liti es in s tal e 
in stitu tions fo rthe me ntally retarded or mc nt a lly ill in more tlwn 25 Sta tes. The 
results o f those investigations were n .. 'Corded in fi nd ings le it e rs requi red by 42 
U.S.C. 1997b(a). 

I.! See No t icc of Findi ngs Rega rd ing Los Lu nas lIospi ta l a nd Tra in ing Sc hoo l 2 
( 1988); No tice of Find ings Rcgardi ng Fairview Tra ining Ce nt e r 4-5 (1 985) 
( res idents frcque nt ly placed in phys ical restrai nts and mcdica ted in lieu of being 
given train ing o r treat ment): Notice of Find ings Regarding Westboro State Hospita l 
7 ( 1986) (ge ri at r ic pat ients in psychiatric hospit;]1 fn:q uc nt ly g iven sedat ing dmgs 
"as pun ishment fo r a nt isocial be havio r. for the convenience of staff. o r in liell o f 
t rca t men I "). 

15 Sec No ti ce of Findings Regard ing Los Lunas I-Iospiw l and Traini ng Sc hoo l 2 
(ln~) . 
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sani tatio n .H' Many s tate facilities failed to prov ide basic safe ty to reside nt s. resu lting 

in se ri o LIS phys ical injur ies, sex ual a ssaults, and even deaths,I7 Ot hers we re de ni ed 

minimally adeq uate medical care, lead ing to se rious medical compli catio ns and 

1(' Sec, e.g., Notice of Findings Rega rdin g Hawa ii State Hospita l 2 -3 (1990) 

( resi den ts b c ked adeCJuate foo d , had to w rap the m selves in sheets fo r lack of 
clothing, and were se rved food prepared in a k itche n infes ted w ith coc kroaches); 

No t ice of Findings Regarding Westboro State Il osp ita l 3 (1 986) (inves t iga ti o n fou nt! 

1hal the "sm ell and s ig ht o f urine a nd feces pe rvade no t o n ly lo ilcl arcas, bUI ward 

floors and wa ll s as wel l * * *. Bathrooms a nd s howers we re filth y . Liv ing areas 
arc in fested wit h vermin. The re arc consis te nt sho rt ages of clea n bed sheets, (1ee 

e 10 1hs. towels, a nd unde nvea r. "); Not icc of Find i ngs Rega rdi ng Fai rview T rai ni ng 

Center 6. 9 (due to lack ofadeq uale staffing, ma ny res ide nt s suffe r from "t he 
unhealthy effects orpoor oral a nd other bodi ly hygiene. We observed several 

res idents who were lay ing o r sitt ing in their own urine o r soi le d dia pers o r clothes." 

while 70% o f res iden ts suffe red from gu m di sease a nd 35% " had pi nworm 
infectio n , a parasitc w hich is sp read by fccal a nd o ral m utes in unclea n 
environ ments"). 

17 Notice of Findings Regardi ng Los Lu nas l1 0spital a nd Training School 3 ( 1988) 

(facil ity failed to provide minima ll y adequate supervision and safe lY. a nd as a resu lt 
" a woman was raped , developed peritonitis a nd died"); Not ice of Find ings 

Regard ing Rosewoo d Cente r 4 (1984) (i nadequ ate supervision of resid e nt s 

contribut ed to rapes a nd sex ual assau lt s of several reside nts; profound ly reta rd ed 

reside nt left unsu pe rvi sed d row ned In bathtub ; anot he r d ied of exposure after 

leaving the facil ity unnoticed); Notice of Fi ndings Rega rdin g r airv iew Tra ining 
Center 3 (1985) (Depart ment found " nu merous res ide nts wit h open wou nds. 

gashes, abmsions. contus ions and fres h bite marks" duc to lack of training for 

r.::s ici c llG a nd lack of adequate sup.::rvision by staff); Notice of Findings Rcgard ing 

No rth ville Regiona l Psyc hiatri c Center 2-3 (1984) (one resident died after sta ff 

placed h im in a st ran gleho ld and leli h im unconscious on seclusion mom Iloor fo r 

15<?:0 III inutes be fo re maki n g any \"~ffort to resuscitate him ); it!. at 3 (several other 

residcnts fou nd dead wit h severc bruising, ma ny o the r in cident s of " rape. assault. 

threat of assault. b roke n bones and bru ises" foun d ). 
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fur ther deaths.l ~ 

Thi s reco rd demo nstrates that "Congress was ju stified in concluding that thi s 

'difficult and intractable proble[m]' warranted 'added prophylacti c measures in 

response. ", Lane. 124 S. Ct. at 1993 (quoting Nevcu/a Dep', (?fJ-/umall Res. v. 

ilib".\", 538 U.S. 721, 737 (2003)). 

D. COlIgl'llcl1ce And Proportionality 

"The on ly question that remains is whether Titl e II is an appropr iate response 

to thi s hi story and pattern of uneq ual treatment." Lalle, 124 S. Ct. at 1992. To 

answer that question, thi s Court must decide whether Titl e II is congruent and 

proportionate legislat ion as app li ed to the c lass creases implica t ing the 

COIl St itlitio na l ri g hts 0 f ins ti tut io na li zed perso ns . 

As was true of access to courts, the "unequal treatment of di sabled persons" 

in the a rea of insti tut ions " has a lo ng histo ry, and has persisted despi te seveml 

IX See. e.g., Not ice of Findings Regarding Enid and Pauls Valley State Schoo ls 2 
( 1983) (inadequate medical ca re and monitoring contr ibuted to dea ths of six 
residents); Not ice of Findings Regard ing Manteno Mental Heal th Ce nte r 4 (1984) 
(investigat ion of state mental health faci li ty fou nd "w idespread occu rrence of severe 
drug side-effccts" that cou ld be ·'debilitating or life-t hreatening" gOing 
"unmentioned in patient records. unrecognized by staff. untreated . o r 
inappropriately treated"); Notice of Find ings Regard ing Napa State l-I ospita l 2-3 
(1986) ( bcility staff"v iolatcd all kn mvn stand ards of medical practice by 
presc ribing psychotropic medications in excessive ly large daily doses" and by 
failing to monitor patients fo r seriolls. irreversible side effects). 
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legis lative effo rt s." Lane. 124 S. Ct. at 1993: seeid. a t 1991; Olmstead. 527 U.S. at 

600 (describing prior statutes). Thus, Congress faced a "difficult and intractable 

problc[ml." Lane, 124 S. Ct. at 1993. which it co ul d conc lud e would "rcqu ire 

powerful remedies ." ld. a t 1989. 

Nonetheless. the re medy imposed by T itle 11 is "a li mited onc." Lalle. 124 S. 

C1. at 1993. Even though it requires States to take some affirmative steps to avoid 

di scrimination , it "does not require States to compro mise their essential elig ibility 

cr iter ia." requires only "' rea sonab le modificatio ns' that would no t fu ndamentally 

alter the nanlre of the service provided," ibid. , a nd docs no t require Stales to 

"undertake measures that wou ld impose an undue financial o r admi nistrative 

burde n * * * or effect a fim damental altera tion in the nmure of the se rvice," id. at 

1994. See also Olmstead, 527 U.S. at 603-606 (p lural ity). 

Title II 's ca rcfutty c ircum sc ri bed int egra t io n mandate is consistent wit h the 

commands of the Constitut ion in this area. Cong ress was wel l aware of the long 

h istory ofstatc institutio na lization decisio ns being driven by insufticicnt or 

illegitimate state purposes, irrat iona l ste reotypes, and even out right host il ity toward 

people with di sabilities. See Seuion II (C)(2), slIpra . T itl e II provides a 

p roportionate response to thai history, congrue nt with the requircmcllts of the Due 

Process and Equal Proteclio n Clauses. by requiring the S tale 10 treat people with 
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d isabilities in acco rdance w ith the ir indiv id ual needs and capab ili ti es. Compare 

Olmstead, 527 U.S. at 602, with O'Connor, 422 U.S . a l 575-576 (requiring 

ind iv idualized asse ssment prior to involuntary comm itm ent) ; Parham v. J.R., 442 

U.S. 584, 600, 606-607 (1979) (sa m e fo r volunta ry commitment ofa ch ild ): 

YOllngherg, 457 U.S. at 32 1-323 (requiring individu nli zcd consideration in contex t 

of conditi o ns of con finClllcnt w ithill i nst itu tion s). 

Moreove T, g iven the hi story 0 f unconst itutional co I11pulsory 

institut ional ization , Congress was entitl ed to conc lude that the re ex ists a rea l ri sk 

that some state offic ials may continue to make placement decisions based on hidden 

invidious class-based ste reo types or animu s that would be difrie ult 10 detect or 

prove. See Hihhs , 538 U.S. at 732-733. 735-736. T itle II appropr iate ly ba lances the 

need to protect aga in st that ri sk and the State's legiti mate interes ts. Olmstead 

general ly pe rmit s a State to limit se rvices to an in stitutional setti ng wh en the Sta te's 

trea ting professiona ls dete rm ine th at a rest r ic t ive se tting is necessary fora n 

individual pat ient . o r w hen providi ng a community p lacement would impose 

unwarranted burdens on the State's abil ity to "maintain a range of faci li ties and to 

admi n isrc r sc rviceswi th an eve n hand ." 527 U.S. a t 605 (plurality). But when a 

State pers is tently refuses to follow th e advice 0 f its own professionals and is unable 

to demonstrat e that it s decision isjustifi l!d by suffi cient adminis trative or tl nancia l 



conside rations, the ri sk o f unconstitut ional treatment is suffi cient to wa rrant Title 

II 's prophy lac ti c res ponse. Compare Hihhs. 538 U.S. at 736-737 (Congress Illay 

respond to ri sk of "subtl e di sc rimina tio n that may be di ffi cult to detect on a case-

by-case basis" by "creating an ac ross-the-board. rout ine empl oyment benefit for a ll 

e lig ib le employees").]') 

Titl e II a lso se rves broader remed ia l and proph ylactic purposes. The 

integration accomp lished by Titl e I I is a proper remedy fo r th e continu ing 

segrega ti ve effects of the histo ri cal exc lusion ofpeople with di sabiliti es from the ir 

com mun it ies. school s, and other govemmcnt se rvices . See Lalle. 124 S . C I. at 

1989- 1990; United Slates v. Virginia. 5 18 U.S. 515, 547 (1996) (" A proper remedy 

fo r an unco nsti tution al exclus io n * * * aims to elimi nate so far as possibl e the 

di scriminatory effects of the pas t and to ba r like di sc rimination in the future.") 

( interna l pu nctua tion om itted). It is a lso a reasonable prophy lax is aga inst the ri sk 

of fu ture unconstitutional di sc rimination in government se rvices . "[ I]nstitutiona l 

]9 The int egration mandate is also a proportionate response to th e histo ry of 
widesp read ""abuse and n eglect of pe rsons cO llllnittcd to sta te me ntal hea lth 
hospitals." Lallc. 124 S. Ct. at 19R9. Cong ress cou ld just ifiably respond to th is 
record of unconstitutiona l treatment within institutions by requiring reaso nabl e 
steps 10 remove from sllch sett in gs those w ho ca n be adequately treated in 
community setti ngs. The reasonable modification and ol her T itle II requi reme nts 
furthe r cnsu re that Ihose w ho remai n in Sl<lIe e,lTe arc affo rded th e incllvidualized 
trealll1Cnllliat is often necess~lry 10 ensure basic safelY and hUlll <lne conditions. 
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placement of persons who ca n handle and be nefi t fro m com muni ty sett in gs 

perpetuates unwarranted assumption s that perso ns so isolated are incapable or 

unwort hy of participa ting in community li fe." Olmstead, 527 U.S. at 600. Much o f 

the di scrim ination Congress docum ented occurred in th e context of indi vidual state 

officials making d isc ret ionary decisions dri ve n by j ust slIc h "fa lse presu mptions, 

general izations, mi spcrceptions, patronizi ng attitudcs, ignora nce, irrational fca rs, 

and pernic ious myt holog ies," H.R. Rep. No. 485,Pt. 2, IOlstCong., 2d Sess. 30 

( 1990). Congress cou ld reasonably expect tha t Title II 's integ ration ma ndate would 

red uce th e risk of un cons titutional state action by ameliorat ing one of it s root ca uses 

through " increasi ng social contac t and interact ion ofnonhand ieapped and 

handicapped peop le." Spectrum a t 43. 

Thus, the integratiol1mandate plays an im portant ro le in Tit le II 's large r goa l 

of re liev ing the isol ation and inv isibility o f people wit h d isabilities that is both a 

legacy of pas t un constitutiona l trea tm ent and a contributor to continuing den ials of 

bas ic consti tutional ri g hts. Accordingly, in the contex t presen ted by th is case, Title 

II "cann ot be sai d to be 'so out of proportion to a s upposed remed ia l or preventive 

object that it cannot be understood as respo nsive to, or designed to prevent, 

unconstitutional behavior.'" Lalle , 124 S. Ct. at 1994. 
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