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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

BILL M, et al.

Pl aintiffs,
4: 03CVv3189
V.

NEBRASKA DEPARTMENT OF HEALTH
AND HUMAN SERVI CES FI NANCE
AND SUPPORT, et al.,

REPORT AND RECOMVENDATI ON

Def endant s.

N N N N N N N N N N N N

Pendi ng before ne is the plaintiffs’ second notion to
certify a class and for appointnment of class counsel. Filing
138. The court previously denied certification of a class
defined to include:

Al'l present and future individuals with devel oprent al
disabilities in Nebraska who are eligible for Medica
Assi stance Hone and Commrunity-Based Services but either
are not receiving funding for such services, or are not
receiving sufficient funding for such services to
reasonably achi eve the purpose of the service, assure
the class nenber’s health and safety, or ensure
progress toward i ndependence, interdependence,
productivity and community integration.

See filings 86 & 106.

The plaintiffs have since filed a second anended conpl ai nt,
filing 126. The second anmended conpl aint deletes Marcus J. as a
named plaintiff and adds the followi ng named plaintiffs: Leslie
H, Catherine M, Stephanie B., Conrad J., Christopher H , and
M chael R The second anended conplaint, and the plaintiffs’
second motion for class certification, sets forth a different
definition for the proposed class. Filing 126 (Second Anended
Complaint), T 22.
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Having reviewed the plaintiffs’ second anended conpl ai nt and
the parties’ evidentiary subm ssions, | conclude that the
plaintiffs’ second notion for class certification, filing 138,
shoul d be deni ed.

THE PLEADI NGS AND EVI DENCE

Cl ass determ nations generally involve “considerations that
are ‘ennmeshed in the factual and | egal issues conprising the
plaintiff's cause of action.’” GCeneral Tel ephone Co. of
Sout hwest v. Falcon, 457 U.S. 147, 160 (1982). Although the
i ssues may be “plain enough fromthe pleadings to determn ne

whet her the interests of the absent parties are fairly
enconpassed within the naned plaintiff’s claim” it may al so be
necessary to “probe behind the pleadings before comng to rest on
the certification question.” Falcon, 457 U S. at 160.

The nanmed plaintiffs’ second notion for class certification
follows the filing of their second amended conplaint. The second
anended conplaint was filed in response to the Eighth Grcuit’s
determ nation that certain clainms raised in the anended conpl ai nt
nmust be di sm ssed under the El eventh Amendnent.

In support of their new notion for class certification, the
plaintiffs rely on the allegations of the second anended
conplaint, the affidavits of proposed class counsel, Bruce Mason
and David Rowe, (see filing 140), and the evidence offered in
support of the plaintiffs’ first notion for class certification.
See filing 60. The defendants oppose the plaintiffs’ second
notion for class certification, and in support of their position,
have submtted a spreadsheet |isting the Health and Human
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Services (“HHS’) data pertaining to each of the naned plaintiffs.
Filing 144, ex. 1.

The plaintiffs’ lawsuit centers on a claimthat Nebraska
viol ates federal and state law by failing to properly and
lawfully allocate funding to individuals wth devel opnent al
disabilities who are eligible for Medical Assistance Home- and
Communi ty- Based Services. The first anended conpl aint all eged
t hat Nebraska s use of a “flawed nmechani smfor determ ning the
appropriate level of [Honme- and Community-based] service for each
i ndi vidual ” created i nadequate access and a wait list for receipt
of such services. Filing 23 (Arended Conplaint), § 17. The
plaintiffs’ second anended conplaint identifies the nanme of this
all egedly flawed net hodol ogy as the “Qbjective Assessnent
Process” (“OAP"). Filing 126 (Second Amended Conplaint), T 22.
See also Neb. Rev. Stat. § 83-1216 (2007). Both conplaints seek
to enjoin the use of this nethodol ogy, and to conpel Nebraska to

use a lawful nethod when allocating the financial resources for
servi ces provi ded devel opnental |y di sabl ed persons.

The second anended conplaint alleges the OAP is used by
Nebraska “for determning the |evel of funding for Hone and
Communi t y- Based Services which will be provided to each recipient
of such services” which, in turn, “effectively determ nes the
anount, duration and scope of the services furnished to
Plaintiffs and simlarly situated individuals.” Filing 126
(Second Anmended Conplaint), § 113.' The naned plaintiffs allege

The plaintiffs’ reply brief explains:

The OAP involves admi nistering a pencil and paper
survey known as the Inventory for Cient and Agency
Planning (“I CAP”). An enployee |located in the central
office of HHS in Lincoln receives a conpleted | CAP for
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the OAP “is arbitrary, inflexible, excludes necessary input, and
routinely results in the under funding of services such that
provi ded Honme and Conmuni ty-Based Services are not sufficient in
anount, duration and scope. . . .” Filing 126 (Second Anended
Conplaint), Y 115. They claimthe QAP is a “fundanental |y

fl awed” nmechani sm “i ncapabl e of accurately assessing and

determ ning the scope of services for recipients,” and that

def endants’ use of this nmethodol ogy has resulted in unl awf ul
funding restrictions for plaintiffs’ access to honme and
communi ty- based devel opnental disability services, and unlawful |y
| ong delays in receiving these services. Filing 126 (Second
Amended Conplaint), 1 1. The list of those waiting to receive
services is known as the “Register of Persons with Unnet Needs.”
Filing 126 (Second Anended Conplaint), Y 94.

Accordingly, as set forth in the second anended conpl ai nt,
the plaintiffs’ proposed class is now defined as:

Al'l residents of Nebraska with devel opnent a

di sabilities who have requested hone or comunity-based
servi ces and who either have had the extent of their
services determned by the State’s use of the

“Obj ective Assessnment Process” (“OAP’) or have been

each applicant for services. That enpl oyee conputes
certain | CAP sub-scal e scores, and plugs those
sub-scal e scores into a fornula which in turn yields
one specific, bottomline nunber. That nunber
represents the dollars which the Defendants will nake
avai l able to the applicant for honme and comunity-based
devel opnmental disability services under the Medicaid
wai ver for adults with devel opnental disabilities.

Filing 150 (Plaintiffs’ Reply Brief), p. 3. The plaintiffs do
not cite to evidence supporting this statenent. However, a brief
overview of the OAP is described in the record. See filing 60,
ex. 5 (Sorensen deposition), pp. 40-42, 55.
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pl aced on a wait list (the “Register of Persons with
Unnet Needs”) for such services.

Filing 126 (Second Anended Conplaint), Y 22.

| need not reiterate the distinct disabilities and needs of
named plaintiffs Bill M, Heather V., Jane S., Kevin V., and
Jennifer T., as that topic was explored and discussed in the
court’s prior report and recommendation on plaintiffs’ first
notion for class certification. See filing 86 (Report and
Recommendati on), pp. 9-11. Like the previously naned plaintiffs,
the new naned plaintiffs, Leslie H, Catherine M, Stephanie B.
Conrad J., Christopher H, and Mchael R, have vastly different
probl ens and needs. See filing 143, ex. 1. The naned plaintiffs
claimthat wwth respect to the allegations set forth in their
second anended conplaint, their interests are typical of the
cl ass they propose to represent because they have all been
wait-listed and will be subject to the defendants’ wait list in
the future, and they have all had, or will have, the extent of
their services determned by the OAP. Filing 126 (Second Anended
Complaint), T 26. See also id., T 54-90.

As applicable to the defendants’ use of the QAP, the naned
plaintiffs claimthey and the other nenbers of the putative class
share the foll owi ng questions of |law and fact: whether the
def endants have violated federal Medicaid |aw, the ADA, and
Section 504, as well as applicable state |law, by adopting and
using the OAP net hodol ogy to allocate funding to each eligible
i ndi vidual for their devel opnental disabilities services when
t hese net hodol ogies are “arbitrary, inflexible, and fail to
obtai n necessary input, and when those practices routinely result
in the under funding of services.” Filing 126 (Second Anended
Conpl aint), 99 24(d) & 25 (d). See also id., Y 90-120. Wth
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respect to the wait-list issue, the comon question of |aw and
fact cited is whether the defendants have viol ated federal

Medi caid | aw, the ADA and Section 504 by adopting and using a
practice which fails to tinmely provide Medi cai d-funded
communi ty- based services. Filing 126 (Second Anended Conpl aint),
19 24(a) & 25(a). See also id., 1Y 90-112. Finally, the naned
plaintiffs claimthey and all putative class nmenbers share common
guestions of |law and fact concerning whether they are entitled to
notice and an opportunity to be heard when Medi cai d-funded hone
or community-based services are denied, and whether the

def endants have violated the ADA by failing “to provide

i ndi viduals who are eligible for devel opnental disabilities
services with such services in the nost integrated setting
appropriate to them” Filing 126 (Second Anrended Conplaint), 91
24(b & c) & 25(b & c).

In sunmary, the naned plaintiffs argue:

[ T] he Second Anmended Conpl ai nt does not seek any

i ndi vidualized relief and does not require any
significant factfinding to determ ne cl ass nenbership.
Rat her, class nenbership is readily apparent from
records maintai ned by Defendant. Those records include
the regi ster of persons with unmet needs and records of
all persons currently receiving any degree of

devel opnental disability services. Al class nenbers
have had their services determ ned by the Defendants’
QAP or have been placed on a wait |ist for such
services. Al such class nenbers wll be subject to
bei ng placed on a wait list and having their services
determ ned by the Defendants’ QAP on any further
request for services or a change in the anmount of their
services. Al class nenbers are affected by the

Def endants’ two policies in these areas, and all have
an interest in ensuring that Defendants’ policies in
these areas conply with applicable federal |aw. The
named plaintiffs wll be adequate, representative
plaintiffs, and all other requirenents for certifying a
class action are net. The court should certify

the class as defined in the Second Arended Conpl ai nt.

Filing 150 (Plaintiffs’ Reply Brief), pp. 10-11
6
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ANALYSI S

The factual basis, cited case |aw, and argunents raised on
plaintiffs’ second notion for class certification are essentially
the sane as those raised on the first notion. The anended and
second anended conpl ai nts seek identical injunctive relief,

i ncluding an order requiring the defendants to “[a] dopt a sound,
val i d net hodol ogy for properly determ ning paynent |evels for
Home and Communi ty- Based Services provided to each eligible

i ndi vi dual which ensures that each individual will receive a

| evel of service appropriate to their needs.” Filing 23 (Arended
Compl aint), Prayer for Relief, § E(vi); filing 126 (Second
Amended Conpl aint), Prayer for Relief, § E(vi). Both conplaints
seek orders declaring that Nebraska' s nethodol ogy for allocating
funding for Home- and Comrunity-based Services viol ates federal
and state |law, and both conplaints seek orders conpelling the
defendants to adopt sound and valid nethodologies. Filing 23
(Amended Conpl aint), Prayer for Relief, 1 HM filing 126
(Second Anended Conplaint), Prayer for Relief, 1 Db HK  Though
t he second anended conplaint sets forth a new proposed cl ass
definition, the gravanen of the plaintiffs’ clainms renmains the
sane.

Therefore, the question before the court is whether the
change in plaintiffs’ proposed class definition warrants a change
in the court’s ruling on plaintiffs’ notion for class
certification. The plaintiffs argue that by changing the
definition, they have corrected their previous definition by
elimnating the court’s need to conduct factfinding to determ ne
cl ass nmenbership. | agree that this specific problemwth the
prior proposed definition has been renedi ed by the new
definition. The plaintiffs’ prior definition included persons
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receiving “funding that is ‘insufficient’ to ‘reasonably achieve
t he purpose of the service', ‘assure the class nenber’s health
and safety’, or ‘ensure progress toward i ndependence,

i nt erdependence, productivity and comrunity integration’ are

cl ass nenbers,” (filing 106 (Menorandum and Order), p. 2), wth
the court left to determ ne, on a case-by-case basis, whether a
specific individual was allegedly denied services due to

i nadequate fundi ng and was therefore a nenber of the class. 1d.

However, unli ke the prior definition, the plaintiffs’ new
definition includes persons who are identified on at |east one of
two lists: the “Register of Persons with Unnmet Needs,” and/or
the list of those who have been involved in the OAP. The court
can ascertain the nenbers of the proposed class by reference to
these lists, and without investigating each putative nenber’s
i ndi vidual circunstances. As such, as described in the second
proposed class definition, the identity of the putative class
menbers is sufficiently specific and ascertai nabl e.

However, the newly proposed cl ass definition does not serve
to correct the commonality, typicality, and adequacy of
representation issues raised by the plaintiffs’ class
certification notion. The focus of the plaintiffs’ lawsuit is on
Nebraska’ s net hodol ogy for allocating funding for devel opnental
disability services, and the essence of their claimis that this
met hodol ogy fails to sufficiently consider all relevant criteria
and the individual circunstances of each person applying for
services. The plaintiffs have now identified the specific
met hodol ogy, the QAP, which allegedly serves as a touchstone in
denying their rights under federal and state |aw, and they seek
to enjoin Nebraska fromusing this policy. However, while the
OAP is a specifically fornul ated process, it is nonethel ess
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applied on a case-by-case basis to each individual person seeking
Honme and Community-Based Services. Though the plaintiffs claim
the OAP is flawed, arbitrary, and fails to consider all relevant

i nformation, they have not identified any specific criteria that
are either unlawfully considered or ignored. For exanple, they
do not claimthe QAP unlawfully elimnates or hinders delivery of
benefits to persons suffering froma specific type of illness or
disability, nor do they allege that any discrete criteria nust be
added or deleted fromthe OAP for the benefit of all class
menbers. See e.g. Gatz v. Bollinger, 539 U S 244, 268

(2003) (uphol ding cl ass certification where the naned plaintiff

chal l enged a university’s use of race as a criterion in
under gr aduat e adm ssi ons).

I nstead, the naned plaintiffs claimthat the OAP did not
serve to correctly assess their individual circunmstances and
fundi ng needs, thereby depriving themor delaying their receipt
of governnent benefits, and therefore the QAP itself is
fundanmentally flawed and invalid as applied to all putative class
menbers, has caused or poses the risk of causing harmto all such
persons, and Nebraska s use of the OAP nust be enjoi ned.

The plaintiffs’ argunment is anal ogous to the “across-the-
board” rule rejected in Falcon. As such, they have failed to
prove the requisite commonality and typicality for class
certification. Applying the principles in Falcon, there is a
“W de gap” between the naned plaintiffs’ claimthat they have
been harnmed by Nebraska s method of allocating funding for
devel opnental disability services, and their claimthat
Nebraska’ s OAP harns all devel opnentally di sabl ed persons who
have undergone this process. A simlar gap exists between the
named plaintiffs’ claimthat those putative class nenbers who are
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suffering a simlar harm(e.g., being wait-listed for services)
share common questions of |law and fact such that the nanmed
plaintiffs’ clains are presunptively typical of the class as a
whol e. Falcon, 457 U S. at 157 (holding that racial
discrimnation is, by definition, class discrimnation, but
rejecting class certification for |lack of conmonality and
typicality where the naned plaintiffs alleged they were

di scrim nated against in seeking pronotions, but failed to show
their experience was typical of other enployees or that conpany’s
application of its hiring and pronotion policy was based, in
part, on racial criteria). Though the nanmed plaintiffs chall enge
the OAP as unlawful under federal and state law, and wish to do
so on behalf of all who have been eval uated by that process,
“[t]he presence of a common | egal theory does not establish
typicality when proof of a violation requires individualized
inquiry.” Elizabeth M, 458 F. 3d at 787

The naned plaintiffs claimthey can adequately represent al
per sons who have undergone the OAP process because their |awsuit
seeks a change in policy and not “relief based on the fact the
Plaintiffs are receiving |less service than they are eligible
for.” Filing 150 (Reply Brief), p. 6. The naned plaintiffs are
a highly diverse group with diverse needs, and the class they
propose to represent will include an even nore diverse
popul ati on.

Naned plaintiffs who seek to represent a class nust show
(1) they and their attorneys are able and willing to
prosecute the action conpetently and vigorously, and (2) each
representative’s interests are sufficiently simlar to those of
the class such that it is unlikely that their goals and

10
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vi ewpoints will diverge. Anchem Products, Inc. v. Wndsor, 521
U S 591 (1997); Caroline C. By and Through Carter v. Johnson,
174 F.R D. 452, 466 (D. Neb. 1996). Though the named plaintiffs’
litigation is focused on securing rights for all putative class

menbers, it is very unlikely that the naned plaintiffs’
perception of what is fair and relevant in the fundi ng process
woul d be uniformy endorsed by those unnaned cl ass nenbers who
have significantly different needs.? Despite the assistance of
their diligent, notivated, and highly conpetent proposed cl ass
counsel, the nanmed plaintiffs may sinply never be able to fully
present to the court all the circunstances and needs faced by al
t hese putative class nenbers in advocating to enjoin the QAP and
conpel an appropriate replacenent process.® Accordingly, it is

2The increased specificity in the new class definition
hi ghli ghts the adequacy of representation issue. Unlike the
first proposed definition, the new class definition does not
[imt the class nenbers to those whose services are underfunded.
The second proposed cl ass includes everyone who has received a
fundi ng determ nation through the OAP. Therefore, the proposed
cl ass as now defined may include putative class nmenbers who, if
gi ven the opportunity, would advocate for the status quo because
they are satisfied with the funding currently provided, are
receiving services, and do not want the State’ s fundi ng
al l ocation nmethod to be changed.

3Li kewi se, a court cannot issue opinions based on a
hypot hetical set of facts, nor ascertain the interests of those
not before the court, nor accurately anticipate potential future
events that may require court intervention.

The federal courts established pursuant to Article 11
of the Constitution do not render advisory opinions.
For adjudi cation of constitutional issues, “concrete
| egal issues, presented in actual cases, not
abstractions,” are requisite. This is as true of
decl aratory judgnents as any other field.

KCCP Trust v. City of North Kansas City, 432 F.3d 897, 899 (8"
Gir. 2005).

11
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foreseeabl e that the outcone of the naned plaintiffs’ zeal ous
attenpt to represent the differing needs of such a diverse group
will inadvertently result in a funding allocation nethod that,
when applied, decreases rather than increases funding for sone
putative class nenbers. Under such circunstances, the nanmed
plaintiffs cannot adequately represent all putative class
menbers. The naned plaintiffs |ack standing to represent those
putative class nmenbers with dissimlar needs and interests in
this litigation. See e.g. Blumyv. Yaretsky, 457 U. S. 991, 996 n.
7, 1001-02 (1982)(holding that named plaintiffs who clained they
were threatened with transfers to | ower |evels of Medicaid-funded

care based on state “Utilization Review Commttee” (“URC’)
findings that were allegedly arbitrary and based on i nadequate
criteria |l acked standing to represent absent class nenbers
chal l enging URC-transfers to higher |evels of care).

The plaintiffs’ lawsuit seeks declaratory and injunctive
relief and class certification under Rule 23(b)(2) of the Federal
Rul es of Civil Procedure. Any prospective relief ordered may
i npact the putative class plaintiffs’ |living conditions and
access to community resources for alifetime. The court nust
al ways diligently consider the potential unfairness to unnanmed
cl ass nmenbers who will bound by a judgnent if the putative class
| acks commonal ity and is overbroad. Falcon, 457 U S. at 157.

See also In re St. Jude Medical, Inc., 425 F.3d 1116, 1121
(8" Cir. 2005)(“Because ‘unnaned menbers are bound by the action

wi t hout the opportunity to opt out’ of a Rule 23(b)(2) class,
even greater cohesiveness generally is required than in a Rule
23(b)(3) class.”).

“IBlefore certifying a class seeking broad injunctive relief
agai nst a state agency, a district court nust ensure that it has
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Article Ill jurisdiction to entertain each claimasserted by the
named plaintiffs . . ., [a]nd the court nust conduct a ‘rigorous
anal ysis’ to ensure that the prerequisites of Rule 23 are
satisfied.” Elizabeth M, 458 F.3d at 784 (citing Fal con, 457

U S at 161). Having evaluated the facts and al |l egati ons
presented in this case, both now and on plaintiffs’ prior notion

for class certification, I conclude the plaintiffs’ proposed

cl ass |l acks sufficient conmonality for class certification, and
the nanmed plaintiffs have failed to show that their interests are
typical of the class as a whole. | further conclude that the

di verse circunstances and the potentially divergent interests of
the putative class nenbers undermine the ability of the nanmed
plaintiffs to adequately and fairly represent the interests of

t he proposed cl ass.

| T THEREFORE HEREBY | S RECOMMENDED to the Honorabl e Richard
G Kopf, United States District Judge, pursuant to 28
US. C 8 636(b) that the plaintiffs’ nmotion to certify a class,
filing 138, be denied.

The parties are notified that a failure to file an objection
to this recommendation as provided in the local rules of this
court may be held to be a waiver of any right to appeal the
court’s adoption of the recomrendati on.

DATED t his 22" day of June, 2007.

BY THE COURT:

s/ David L. Piester

David L. Piester
United States Magistrate Judge
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