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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

BILL M, JOHN DOE, HEATHER
V., JANE S., KEVIN V.
JENNIFER T., WLLIAM M, JANE
DCE, MARCIA V., PATRICIA S.,
KATHY V., SHARON T., and CREG
T.,

Plaintiffs, 4: 03CVv3189

)

)

)

)

)

)

)

)

)
V. )
)
NEBRASKA DEPARTMENT OF HEALTH )
AND HUMAN SERVI CES FI NANCE )
AND SUPPORT, NEBRASKA )
DEPARTMVENT OF HEALTH & HUMAN )
)

)

)

)

)

SERVI CES, STEPHEN B. CURTI SS,
and RON RGCSS,

REPORT AND RECOMVENDATI ON

Def endant s.

The plaintiffs have filed a notion to certify a class to
i ncl ude:

all present and future individuals wth devel opnental
disabilities in Nebraska who are eligible for Medical
Assi stance Honme and Commrunity-Based Services but either
are not receiving funding for such services, or are not
receiving sufficient funding for such services to
reasonabl y achi eve the purpose of the service, assure
the class nenber’s health and safety, or ensure
progress toward i ndependence, interdependence,
productivity and community integration.

Filing 58. The naned plaintiffs claimover fourteen hundred
people are on a |list of persons with unnmet needs nmaintai ned by
the State of Nebraska. They claimthat the nanmed State of

Nebr aska agenci es and the individual defendants (collectively
referred to hereafter as the “State”) use an inproper nmechani sm
to determine the | evel of service the state will fund for each
di sabl ed person and that, as a result, a | arge percentage of



Case: 4:03-cv-03189-RGK-DLP Document #: 86 Date Filed: 06/20/05 Page 2 of 15

t hese persons receive i nadequate services. The plaintiffs
request declaratory and injunctive relief and claimthe

def endants have violated 29 U S.C. 8§ 794 (Section 504 of the
Rehabilitation Act of 1973)(second claimfor relief); the

Medi caid Act and federal Medicaid regulations (third, fourth, and
fifth clains for relief); and the Nebraska Constitution,

statutes, and regul ations (sixth, seventh, and eighth clains for
relief).?

A plaintiff noving for class certification has the burden of
showi ng that the class should be certified and that the
requi renents of Rule 23 of the Federal Rules of Civil Procedure
are net. Parke v. First Reliance Standard Life Ins. Co., 368
F.3d 999, 1004 (8™ Cir. 2004); Colenman v. Watt, 40 F.3d 255,
258-59 (8" Cir. 1994). As explained hereafter, upon review of
t he evi dence and pl eadings, | conclude that the class proposed by

the named plaintiffs |lacks a concise and exact definition, and
that the plaintiffs have failed to prove the requirenents of Rule
23(a)(2)(3) and (4). Therefore, their notion for class
certification should be denied.

A. Cl ass definition.

The plaintiffs’ proposed class is broadly defined to include
“all present and future individuals wth devel opnent al
disabilities in Nebraska who are eligible for Medical Assistance
Hone and Conmunity- Based Services” who are not receiving services
due to insufficient funding. The plaintiffs have submtted into

The Eighth Circuit has disnmssed the plaintiffs’ claim
based on Title Il of the ADA (plaintiffs’ first claimfor relief)
on the basis of sovereign inmmunity. Bill M ex rel. WlliamM
V. Nebraska Dept. of Health and Human Servi ces Fi nance and
Support, 2005 W. 1250598 (8'" Cir. May 27, 2005).
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evidence the state’'s registry of service requests—a listing of
all devel opnental |y di sabl ed persons who have requested and are
eligible for services (hereinafter referred to as the Registry”).

This list, also called the “wait list,” provides the date when
the requesting party wants the service to begin. Based on

hi storical averages, approximately two-thirds of the persons

| isted have past due (over ninety days) needs which have not been
met. The May 2003 Registry lists the nanes of over one thousand
persons, (1,433 by plaintiffs’ count), wth past due needs. The
proposed class would al so include up to 2,200 persons with

devel opnental disabilities who are receiving conmunity-based
services which the plaintiffs claimare either inadequate or are
at risk of being reduced to an inadequate level. Filing 60, ex.
2 (Stortenbecker deposition) at 93-106; ex. 3 (Service Reqguests

list); ex. 5 (Sorensen deposition) at 47-51.

A cl ass nmust be capabl e of a concise and exact definition
W thout resorting to court rulings to determ ne whether soneone
is a nenber. Fuzie v. Manor Care, Inc., 461 F. Supp. 689, 700
(D.C. Ohio 1977). The class definition proffered by the naned
plaintiffs is not limted to persons identified on the Registry

(which is also consistently nodified and updated), but includes
unnamed persons who claimto be eligible but who have been
determned by the State to be ineligible for services, as well as
any future eligible persons. Since eligibility for services
requires an individualized assessnent of each di sabl ed person,

t he proposed class definition requires a factual determ nation of
who is eligible for services. Therefore, before an adequate
determ nation can be made of who is a class nenber, this court
woul d be required to decide that a particular person was eligible
for Medical Assistance Honme and Conmuni ty-Based Services at the
time this suit was filed or, in the case of any injunctive
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relief, whether “future” persons seeking to enforce or avoid the
injunction are eligible for services. Since the class is also
limted to those who are not receiving services due to | ack of
funding (as opposed to, for exanple, |lack of community manpower),
the court would al so have to determne if the failure to provide
services was due to lack of funding.

The plaintiffs’ proffered class definition essentially
elimnates the court’s ability to craft a declaratory judgnent or
a sufficiently specific injunction that would be binding on and
capabl e of being enforced against both parties to this litigation
wi t hout substantial on-going court supervision and intervention.
Allowing a | oosely defined and anorphous plaintiff class creates,
in essence, a “fail-safe” class-"a class which would be bound by
only a judgnment favorable to the plaintiffs but not by an adverse
judgnent.” Adashunas v. Negley, 626 F.2d 600, 604 (7" Cr.

1980) (quoting Dafforn v. Rousseau Associates, Inc., 1976-2 Trade
Cases P 61,219 (N.D. Ind. 1976). “In sunmary, the proposed cl ass
of plaintiffs is so highly diverse and so difficult to identify

that it is not adequately defined or nearly ascertai nabl e.

Hence, for that reason, the plaintiff class cannot be

mai nt ai ned.” Adashunas, 626 F.2d at 603-04 (refusing to certify
a class consisting of “all children within the State of Indiana
entitled to a public education who have | earning disabilities who
are not properly identified and/or who are not receiving such
special instruction as to guarantee themof mnimally adequate
education”). See also Metcalf, supra. (refusing to certify a

cl ass consisting of public aid recipients who were all egedly
denied a livelihood conpatible with health and well-being in
violation of state statutory law); Fuzie, supra.(refusing to
certify a class conposed of all Medicaid patients who were
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di scharged froma nursing hone “because they were Mdicaid
recipients”).?

| therefore conclude that the proposed plaintiff class |acks
a sufficiently concise and exact definition, and the class should

not be certifi ed.

B. Rule 23 of the Federal Rules of Cvil Procedure.

Under Rule 23(a), one or nore nmenbers of a class may sue or
be sued as representative parties on behalf of all class nenbers
if:

(1) the class is so nunerous that joinder of al

menbers is inpracticabl e;

(2) there are questions of |aw or fact comon to the
cl ass;

2Al t hough not addressed by the parties on this nmotion, the
broad and i nexact class definition proposed al so rai ses questions
of standing.

[ S]ince the proposed class is so anorphous and diverse,
it cannot be reasonably clear that the proposed cl ass
menbers have all suffered a constitutional or statutory
violation warranting sonme relief. |[If the conceived
injury is abstract, conjectural or hypothetical as
here, instead of real, imediate or direct [harm or
threat of harm, the conplaint fails to cite an actua
case or controversy under Article Ill of the
Constitution.

Adashunas, 626 F.2d at 604. Although the Eighth Grcuit’s
decision on interlocutory appeal addressed the issue of standing
as to the naned plaintiffs, the issue of standing for the
proposed class was not raised or decided. Bill M ex rel
Wlliam M v. Nebraska Dept. of Health and Human Servi ces Fi nance
and Support, 2005 W. 1250598 (8" Cir. May 27, 2005).

5
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(3) the clainms or defenses of the representative
parties are typical of the clains or defenses of the
cl ass; and,

(4) the representative parties wll fairly and
adequately protect the interests of the class.

Id. These prerequisites for class certification under Rule 23(a)
are commonly referred to as “nunerosity, conmonality, typicality,
and adequacy of representation.”™ General Tel ephone Co. v. EEQCC
446 U.S. 318, 330 (1980).

In addition to the four requirenents of Rule 23(a), the
plaintiffs nmust also satisfy at |east one of the requirenents of
Rul e 23(b). Parke, 368 F.3d at 1004. The plaintiffs herein seek
class certification under Rule 23(b)(2). They argue “the
Def endants have acted or refused to act on grounds generally
applicable to the class as a whol e, thereby making final
injunctive relief or corresponding declaratory relief with
respect to the class as a whole an appropriate renedy.” Filing
58, 1 3. "If the Rule 23(a) prerequisites have been net and
injunctive or declaratory relief has been requested, the action
usual ly should be allowed to proceed under subdivision (b)(2)."
DeBoer v. Mellon Mortg. Co., 64 F.3d 1171, 1175 (8'" Gir.
1995)(citing 7A Wight, MIler & Marcus, Federal Practice and
Procedure 8§ 1775 (2d 1994)). Accordingly, | shall first address
whet her the plaintiffs have proved the four requirenents of Rule
23(a).

In determ ning whether the plaintiffs have net their burden
of proof for class certification, the court considers the
pl eadi ngs and any evi dence presented by the parties. Eisen v.
Carlisle & Jacquelin, 417 U.S. 156, 177 (1974).
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Sonetinmes the issues are plain enough fromthe

pl eadi ngs to determ ne whether the interests of the
absent parties are fairly enconpassed within the naned
plaintiff's claim and sonetines it may be necessary
for the court to probe behind the pl eadi ngs before
comng to rest on the certification question.

Fal con, 457 U. S. at 160. Although a class determ nation
“generally invol ves considerations that are 'enneshed in the
factual and | egal issues conprising the plaintiff's cause of
action,'" (General Tel ephone Co. of the Southwest v. Falcon, 457
U S 147, 160 (1982)(citing Coopers & Lybrand v. Livesay, 437

U S 463 (1978)), the court’s determ nation is nmade w t hout
regard to the factual nerits or weaknesses of plaintiffs’

underlying clainms. Eisen, 417 U S. at 177-78. Wen deciding a
nmotion for class certification, the court accepts the allegations
contained in the conplaint as true. Blades v. Minsanto Co., 400
F.3d 562, 566-67 (8" Cir. 2005); In re Coordinated Pretrial
Proceedings in Petroleum Prods. Antitrust Litig., 691 F.2d 1335,
1342 (9" CGir. 1982); Shelter Realty Corp. v. Allied Mintenance
Corp., 574 F.2d 656, 661 n. 15 (2d Cir. 1978).

1. Rul e 23(a)(1): Nunerosity.

Rule 23(a)(1) requires the court to determ ne whether the
proposed class is so large in nunber that joinder of all nenbers
is inpractical. Belles v. Schweiker, 720 F.2d 509, 515 (8" Gir.
1983). Based on the Registry and deposition testinony submtted

into evidence, | conclude the plaintiffs have proved the Rule
23(a)(1) requirenent. As stated by the plaintiffs, “[t]his class
i ncl udes approximately 1,400 persons who have been waiting for
services for which they are eligible for over 90 days and up to
2,200 persons with devel opnental disabilities who are receiving
comuni ty- based services, which are either inadequate or are at

7
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risk of having their services reduced to an inadequate |evel.”
Filing 59 (plaintiffs’ brief) at p. 6. The proposed class is
very large and joinder of all nenbers is inpractical.

2. Rule 23(a)(2)(3) and (4): Commonality, typicality, and
Adequacy of Representation.

The requirenents of Rule 23(a)(2)(3) and (4), also known as
commonal ity, typicality, and adequacy of representation, are
i nterrel at ed.

The commnal ity and typicality requirenents of Rule
23(a) tend to nerge. Both serve as gui deposts for
determ ni ng whet her under the particular circunstances
mai nt enance of a class action is econom cal and whet her
the naned plaintiff's claimand the class clains are so
interrelated that the interests of the class nenbers
will be fairly and adequately protected in their
absence. Those requirenents therefore also tend to
merge with the adequacy-of-representation requirenent,
al though the latter requirenent al so rai ses concerns
about the conpetency of class counsel and conflicts of
i nterest.

Fal con, 457 U.S. at 158 n. 13.

The commonal ity requirenent is nmet if plaintiffs' grievances
share a comon question of law or of fact. J.B. ex rel. Hart v.
Val dez, 186 F.3d 1280, 1288 (10'" Cir. 1999); Marisol A .
Guliani, 126 F.3d 372, 376 (2d G r. 1997); Baby Neal for and by
Kanter v. Casey, 43 F.3d 48, 56 (3d Cr. 1994). Proving
typicality requires denonstrating that the nenbers of the

proposed class have the same or simlar grievances as the naned
plaintiffs. Paxton v. Union Nat'l Bank, 688 F.2d 552, 562 (8"
Cr. 1982). Adequacy of representation focuses on two issues:

(1) whether the naned plaintiffs who seek authority to be class
representatives have common interests with the class nenbers;
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and, (2) whether these proposed class representatives wll
vi gorously prosecute the interests of the class. Paxton, 688
F.2d at 562-63.

Eval uating conmmonal ity requires assessing the specific facts
presented for the court’s review and determ ni ng whet her common
i ssues of law and fact exist anong the plaintiffs. There are
seven naned plaintiffs in this case. As alleged in the
plaintiffs amended conplaint, each naned plaintiff is
devel opnmental |y di sabled and at | east twenty-one years old. The
plaintiffs all claimthey need services and their needs are
i nadequately nmet or conpletely unnet due to inadequate funding
and i nproper adm nistration of |egally-mndated prograns. They
all claimthe State’s actions and failure to act violate the
federal Rehabilitation Act of 1973, Medicaid statutes and
regul ati ons, and Nebraska constitutional, statutory and
regul atory | aw.

More specifically, the nanmed plaintiffs’ clainms, as alleged
in the anmended conplaint, are as foll ows:

. Bill M lives with his father. He has behaviora
i ssues that lead to conflict, including occasional
fights involving pinching, hitting, or kicking, between
himand his father or other famly nmenbers. John Doe
lives with his parents; is hyperactive and does not
sl eep at night; and disrupts others’ lives by making
phone calls during the night, entering their hones
wi t hout consent, and engagi ng in inappropriate physical
conduct. Both Bill M and John Doe claimthey need
pl acenent in a community residential facility with
specially trained staff because they cannot be
adequately cared for and supervised at hone; they are
at risk of being placed in a nore restrictive setting;
and they have been indefinitely placed on the State’s
“wait list”--the “registry of people with unnmet needs.”
Filing 23, Amended Conplaint, 1Y 48-59.
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. Heat her V. has substantial cognitive and physi cal
disabilities. She is legally blind; experiences
periodic grand mal seizures; suffers from
hal | uci nati ons and del usi ons; is non-anbul atory; cannot
feed herself or care for her own hygiene; and is on
numer ous nedi cations. She lives in a group home. She
does not claimshe is at risk of being placed in an
unduly restrictive setting or that she is on a “wait
list.” She clains the State has refused to approve
sufficient day service hours to ensure her health and
safety or provide adequate habilitation. She clains
the State’ s eval uation of her needs was inproperly
based on conputer cal cul ati ons and equations, and not a
valid and individualized assessnent of her
disabilities. Filing 23, Amended Conplaint, 1 60-77.

. Jane S. suffers fromautism and obsessi ve-conpul sive
di sorder. She lives in an apartnent in the |ower |evel
of her nother’s honme. Before noving to Nebraska, she
worked full-time for athrift store. Since noving to
Nebr aska, she has received vocational -rel ated day
services, but not on a full-tine basis and in a
structured enclave setting. She essentially clains she
i s underenpl oyed; that she is capable of working full-
time and perform ng nore chall engi ng work, but the
State has refused to approve the required additional
service hours for her to work and live up to her
potential. Filing 23, Anended Conplaint, Y 78-83.

. Kevin V. has autism epilepsy, and severe to profound
mental retardation. He receives “services under the
Wi ver Program” the exact nature of which is unknown,
and al | eges he needs one-to-one supervision due to his
extensive history of aggressive and disruptive
behaviors. He clainms the state deni ed one-to-one
funding and, as a result, his former provider could no
| onger offer himservices. He clains he was
transferred to a different service provider, who
provi des 173 hours of one-to-one |evel services wthout
commensurate funding fromthe State. Filing 23,
Amended Conpl ai nt, 91 84-91.

. Jennifer T. has epilepsy and severe to profound nental
retardation and, except in the area of notor skills,
functions at the level of a three-year old. Jennifer
T. needs a highly structured day programw th one-to-
one supervi sion, and not vocational services. She

10
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needs 173 service hours to ensure her health and
safety. However, the State approved only 97 service
hours based on a “blind application” of a “nechani cal
process” rather than a proper assessnent of her actual
di sabilities and needs. Despite not being
commensurately paid, her service provider provides 173
hours of one-on-one day service each nonth. Filing 23,
Amended Conpl ai nt, T 93-99.

. Marcus J. lived at honme and was home-schooled until his
not her becane seriously ill in February 2003. The
State assessed himat that tinme and determ ned he was
eligible for 99 hours of assisted day services. On My
1, 2003, he was placed in a nursing home to provide
tenporary thirty-day respite care while his nother was
ill. He still lives in the nursing hone but clains he
needs a less restrictive placenent in a residential
facility adequately staffed by persons trained to work
with individuals with devel opnmental disabilities.
Funding for this placenent was deni ed and he was pl aced
on the Registry for Needs. Filing 23, Amrended
Conpl ai nt, 91 100- 109.

The diverse situations of the naned plaintiffs reflect there
is no sufficiently discrete question of fact comon to the cl ass.
Sonme claimthey have not been properly assessed by the State;
ot hers do not challenge the assessnent but the services have been
denied for lack of funding. Some claimthey have been
indefinitely placed on a “wait list” of persons with unnmet needs;
others claimthe State fails and refuses to recogni ze the extent
of their needs. Sone claimthey are at risk of being placed in
an overly restrictive institutionalized facility; others claim
they are already subjected to overly restrictive job or
residential placenments; and still others claimthey need nore
one-on-one supervision and service hours.

The naned plaintiffs essentially share one | egal grievance:
they cl ai mthey have been deni ed | egally-nandated services
because the State either denies or inproperly admnisters these

11
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services due to lack of funding. Wile the comopnality

requi renent deals with shared questions of law or fact, and the
plaintiffs need not have identical backgrounds so |long as there
is a conmon question of law, not every commobn question wll
suffice. “[AJt a sufficiently abstract |evel of generalization,
al nost any set of clains can be said to display comonality.

What we are | ooking for is a common issue the resolution of which
wi || advance the litigation.” Sprague v. General Mtors Corp.
133 F.3d 388, 397 (6'" Gir. 1998).

A generalized claimfor injunctive and declaratory relief to
remedy all eged systematic failures in a state’s delivery of
| egal | y-mandat ed services does not present a sufficient “common
guestion of |law or fact” for the purposes of Rule 23(a)(2). J.B.
ex rel. Hart v. Valdez, 186 F.3d 1280, 1289 (10'" Cir. 1999)
(uphol ding court’s finding of no commonality and its refusal to

certify a class consisting of nentally or devel opnental |y

di sabl ed chil dren who sought declaratory and injunctive relief
based on the state’s alleged failure to provide services required
by federal |aw).

We refuse to read an all egation of systematic failures
as a noni ker for nmeeting the class action requirenents.
Rul e 23(a) requires a conmon question of |aw or fact.
For a common question of law to exist, the putative
class nust share a discrete | egal question of sone

ki nd.

J.B. ex rel. Hart, 186 F.3d at 1289. *“Wen the resolution of a
common | egal issue is dependent on factual determ nations that

will be different for each putative class plaintiff, class
certification nust be denied.” Reinholdson v. State of

M nnesota, 2002 W. 31026580, *8 (D. Mnn. Sept. 9, 2002) (denying
class certification for lack of conmonality where disabl ed

12
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students clained the state violates the Individuals with
Disabilities Education Act ("IDEA") by failing to fornulate an
i ndi vidual i zed education plan ("IEP") tailored to the disabled
child's uni que needs).

The diversity of the proposed class also mlitates against
finding that the plaintiffs have proved that their clainms are
representative of the class nenbers’ clains. 1In addition to case
managenent, the needs |listed on the Registry range from supported
(continuous supervision) to assisted (intermttent supervision)
day services, residential services, and vocational services. The
listing also includes requests for tenporary respite care, and
eval uation of or assistance with hone or nursing hone care.
Filing 60, ex. 2 (Stortenbecker deposition) at 93-106; ex. 3
(Service Requests list). Since highly case-specific
ci rcunst ances apply to each disabl ed person, | cannot concl ude
that the clains of the seven naned plaintiffs are typical of the
clainms of the over 1400 persons they propose to represent. 1In
fact, the diverse needs identified in the Registry serve to
further support my opinion that any clains by disabled persons
identified therein should evaluated as on an individual basis and
not on the basis of class nenbership.

Finally, the diversity of needs within the proposed cl ass
rai ses questions concerning whether the seven naned plaintiffs
can adequately represent the interests of the class throughout
this litigation. The court is under an obligation to pay careful
attention to the Rule 23(a)(4) prerequisite in every case.
Vervaecke v. Chiles, Heider & Co., Inc., 578 F.2d 713, 719 (8
Cr. 1978). Adequate representation of all class nenbers is of

critical inportance, and perhaps especially so in cases pursuing
class certification under Rule 23(b)(2) because class nenbers are

13
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not permtted to “opt-out” of the class. Paxton, 688 F.2d at
558- 59.

The primary issue raised in this case is the State’s all eged
failure to adequately fund services for disabled adults. Money
is, unfortunately, a finite coimmodity. The court does not
guestion that at this point in time, the naned plaintiffs stand
willing to advocate on behalf of all class nenbers on the broadly
defined issue of funding | egally-mandated prograns for the
di sabled. But the alleged unnet needs of the proposed class are
so diverse and the legal and regulatory issues so nmultifaceted
that conflicts of interest are foreseeabl e between the naned
plaintiffs and other class nenbers. For exanple, if the State
agreed to settle this case by funding vocational services but not
community residential facilities, or even advocated that the | aw
supported, at nost, this result, the interests of Bill M and
John Doe (who have community residential facility needs) would
conflict with the interests of Jane S. and all other nenbers of
the class with vocational needs.

To be given the authority to represent a class, a naned
plaintiff nust also have the ability and willingness to
vi gorously prosecute the interests of the class with the
assi stance of qualified counsel. Paxton v. Union Nat'l Bank, 688
F.2d 552 (8'" Gir. 1982). Based on the court’s past experiences
with the proposed class counsel and their affidavits of record
(filing 60, ex. 6 (Rowe affidavit); ex. 4 (Mason affidavit)), |
find that the proposed counsel are able, willing, and notivated

to zealously represent the class. However, the obligation to
provi de adequate representati on does not rest solely with
counsel ; the nanmed plaintiffs as proposed class representatives
have a substantial responsibility. The |ack of commobn interests

14
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bet ween the naned plaintiffs as proposed class representatives
and the class, and the foreseeable risk that conflicts of
interest may arise, warrants finding that the named plaintiffs
have failed to prove they can adequately represent the class as
required under Rule 23(a)(4).3

For all the foregoing reasons, | shall therefore recomrend
denial of the plaintiffs’ notion to certify a cl ass.

| T THEREFORE HEREBY | S RECOMVENDED to t he Honorabl e Richard
G Kopf, United States District Judge, pursuant to 28
US C 8 636(b) that the plaintiffs’ notion to certify a class,
filing 58, be denied in all respects.

The parties are notified that a failure to file an objection
to this recomendation as provided in the local rules of this
court may be held to be a waiver of any right to appeal the
court’s adoption of the recommendati on.

DATED t his 20'" day of June, 2005.

BY THE COURT:

s David L. Piester

David L. Piester
United States Magistrate Judge

3The plaintiffs have not proposed, and | have not
consi dered, whether a class action could be pursued by creating
subcl asses within the cl ass.
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