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1 ANSWER 

2 Defendant, DOROTHY M. HIURA TRUST ("Defendant"), on behalf of itself, by and 

3 through its attorneys, answers the allegations set forth in Plaintiff, Ernestina Sa1dana-Neily's 

4 ("Plaintiff') Complaint (the "Complaint"), and admits, denies, and alleges as follows: 

5 1. Defendant lacks sufficient knowledge or information to form a belief as to the 

6 truth of the allegations contained in Paragraph 1, Page 1 :28-2:9 of the Complaint and on that 

7 basis denies the allegations. Defendant responds that the allegations contained in Paragraph 1, 

8 Page 2:9-2: 13 of the Complaint set forth legal conclusions and therefore no response is required. 

9 Finally, Defendant responds that Paragraph 1, Page 2:13-2:22 ofthe Complaint constitutes a 

10 prayer for relief and therefore no response is required. 

11 2. Defendant responds that the allegations contained in Paragraph 2 of the 

12 Complaint set forth legal conclusions and therefore no response is required. 

13 3. Defendant responds that the allegations contained in Paragraph 3 of the 

14 Complaint set forth legal conclusions and therefore no response is required. 

15 4. Defendant lacks sufficient knowledge or information to form a belief as to the 

16 truth of the allegations contained in Paragraph 4 of the Complaint, and on that basis denies the 

17 allegations. Defendant further responds that the allegations contained in Paragraph 4 of the 

18 Complaint set forth legal conclusions and therefore no response is required. 

19 5. Defendant lacks sufficient knowledge or information to form a belief as to the 

20 truth of the allegations contained in Paragraph 5, Page 3:10-12 and certain portions of Page 3:14-

21 25 of the Complaint and on that basis denies the allegations. Defendant further responds that the 

22 allegations contained in Paragraph 5 ofthe Complaint set forth legal conclusions and therefore 

23 no response is required. Defendant admits that it is the owner and lessor of the real property 

24 located at 1546 Camden Avenue, Campbell, California ("the Restaurant"). Defendant further 

25 admits that the Restaurant is a public accommodation. 

26 6. Defendant responds that the allegations contained in Paragraph 6 of the 

27 Complaint set forth legal conclusions and therefore no response is required. 

28 
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1 7. Defendant responds that the allegations contained in Paragraph 7 of the 

2 Complaint set forth legal conclusions and therefore no response is required, except that 

3 Defendant admits that it is the owner and lessor of the Restaurant. Defendant is informed and 

4 believes that Taco Bell Corp., a California corporation, is the lessee of the Taco Bell restaurant 

5 located at 3145 S. Bascom Avenue, Campbell, California. Defendant lacks sufficient knowledge 

6 or information to form a belief as to the truth of the allegations contained in Paragraph 7 relating 

7 to Defendant, Taco Bell of America, Inc., or to Defendants, Redia Petroleum, Inc. and 

8 Bozorghadad Trust (hereafter jointly "Union 76), and on that basis denies the allegations. To the 

9 extent a further response is required, Defendant denies the allegations contained in Paragraph 7 

10 of the Complaint. 

11 8. Defendant lacks sufficient knowledge or information to form a belief as to the 

12 truth of the allegations contained in Paragraph 8 of the Complaint and on that basis denies the 

13 allegations. 

14 9. Defendant responds that the allegations contained in Paragraph 9 of the 

15 Complaint set forth legal conclusions and therefore no response is required. Defendant lacks 

16 sufficient knowledge or information to form a belief as to the truth of the allegations contained in 

17 Paragraph 9 relating to Union 76 and on that basis denies the allegation. To the extent a further 

18 response is required, Defendant denies the allegations contained in Paragraph 9 of the 

19 Complaint. 

20 10. Defendant lacks sufficient knowledge or information to form a belief as to the 

21 truth of the allegations contained in Paragraph 10 of the Complaint and on that basis denies the 

22 allegations. To the extent a further response is required, Defendant denies the allegations 

23 contained in Paragraph 10 of the Complaint. 

24 11. Defendant lacks sufficient knowledge or information to form a belief as to the 

25 truth of the allegations contained in Paragraph 11 of the Complaint and on that basis denies the 

26 allegations. To the extent a further response is required, Defendant denies the allegations 

27 contained in Paragraph 11 of the Complaint. 

28 III 
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1 12. Defendant lacks sufficient knowledge or information to form a belief as to the 

2 truth of the allegations contained in Paragraph 12 of the Complaint, and on that basis denies the 

3 allegations. To the extent a further response is required, Defendant denies the allegations 

4 contained in Paragraph 12 of the Complaint. 

5 13. Defendant responds that the allegations contained in paragraph 13 of the 

6 Complaint set forth legal conclusions and therefore no response is required. Defendant further 

7 responds that the allegations contained in Paragraph 13, Page 8: 15-19 of the Complaint 

8 constitute a prayer for relief and therefore no response is required. 

9 14. Defendant responds that the allegations contained in Paragraph 14 of the 

10 Complaint set forth legal conclusions and therefore no response is required. Defendant further 

11 responds that the allegations contained in Paragraph 14, Page 8:23-27 ofthe Complaint 

12 constitute a prayer for relief and therefore no response is required. 

13 15. Defendant lacks sufficient knowledge or information to form a belief as to the 

14 truth of the allegations contained in Paragraph 15 of the Complaint, and on that basis denies the 

15 allegations. To the extent a further response is required, Defendant denies the allegations 

16 contained in Paragraph 15 of the Complaint. Defendant further responds that the allegations 

17 contained in Paragraph 15 of the Complaint constitute a prayer for relief and legal conclusion 

18 and therefore no response is required. Defendant lacks sufficient knowledge or information to 

19 form a belief as to the truth of the allegations contained in Paragraph 15 relating to Union 76 and 

20 on that basis denies the allegations. 

21 16. Defendant responds that the allegations contained in Paragraph 16 of the 

22 Complaint constitute a prayer for relief and legal conclusions and therefore no response is 

23 required; to the extent a response is required, Defendant denies that Plaintiff is entitled to seek 

24 attorneys' fees under California Health and Safety Code Section 19953, California Civil Code 

25 Sections 54.3 and 55, California Code of Civil Procedure Section 1021.5, or any other laws. 

26 17. Defendant responds that the allegations contained in Paragraph 17 of the 

27 Complaint constitute a prayer for relief and legal conclusions and therefore no response is 

28 required. 
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1 18. Defendant responds that the allegations contained in Paragraph 18 of the 

2 Complaint set forth legal conclusions and therefore no response is required. Defendant further 

3 responds that the allegations contained in Paragraph 18 of the Complaint constitute a prayer for 

4 relief and therefore no response is required; to the extent a response is required, Defendant 

5 denies that Plaintiff is entitled to seek attorneys' fees under California Civil Code Sections 54.3 

6 and 55 or California Code of Civil Procedure Section 1021.5. 

7 19. Defendant repeats, realleges, and incorporates herein by this reference, each of its 

8 respective statements, admissions andlor denials, as the case may be, to Paragraphs I through 18, 

9 inclusive, of the Complaint. 

10 20. Defendant responds that the allegations contained in Paragraph 20 of the 

11 Complaint set forth legal conclusions and therefore no response is required. 

12 21. Defendant responds that the allegations contained in Paragraph 21 of the 

13 Complaint set forth legal conclusions and therefore no response is required. Defendant further 

14 responds that the allegations contained in Paragraph 21 of the Complaint constitute a prayer for 

15 relief and therefore no response is required; to the extent a response is required, Defendant 

16 denies that Plaintiff is entitled to seek attorneys' fees under California Civil Code Section 52( a). 

17 22. Defendant repeats, realleges, and incorporates herein by this reference, each of its 

18 respective statement, admissions and/or denials, as the case may be, to Paragraphs 19 through 21, 

19 inclusive, of the Complaint. 

20 23. Defendant responds that the allegations contained in Paragraph 23 of the 

21 Complaint, set forth legal conclusions and therefore no response is required. 

22 24. Defendant responds that the allegations contained in Paragraph 24 of the 

23 Complaint set forth legal conclusions and therefore no response is required. 

24 25. Defendant responds that the allegations contained in Paragraph 25 of the 

25 Complaint set forth legal conclusions and therefore no response is required. 

26 26. Defendant responds that the allegations contained in Paragraph 26 of the 

27 Complaint set forth legal conclusions and therefore no response is required. 

28 III 
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1 27. Defendant responds that the allegations contained in Paragraph 26 of the 

2 Complaint set forth legal conclusions and therefore no response is required. 

3 28. Defendant lacks sufficient knowledge or information to form a belief as to the 

4 truth of the allegations contained in Paragraph 28 of the Complaint, and on that basis denies the 

5 allegations. To the extent a further response is required, Defendant denies the allegations 

6 contained in Paragraph 28 of the Complaint. Defendant further responds that the allegations 

7 contained in Paragraph 28 of the Complaint set forth legal conclusions and therefore no response 

8 is required. 

9 29. Defendant lacks sufficient knowledge or information to form a belief as to the 

10 truth of the allegations contained in Paragraph 29 of the Complaint, and on that basis denies the 

11 allegations. To the extent a further response is required, Defendant denies the allegations 

12 contained in Paragraph 29 of the Complaint. Defendant further responds that the allegations 

13 contained in Paragraph 29 of the Complaint constitute a prayer for relief and therefore no 

14 response is required. 

15 30. Defendant lacks sufficient knowledge or information to form a belief as to the 

16 truth of the allegations contained in Paragraph 30 of the Complaint, and on that basis denies the 

17 allegations contained Paragraph 30 of the Complaint. Defendant further responds that the 

18 allegations contained in Paragraph 30 of the Complaint constitute a prayer for relief and legal 

19 conclusions and therefore no response is required. 

20 31. Defendant lacks sufficient knowledge of information to form a belief as to the 

21 truth of the allegations contained in Paragraph 31 of the Complaint, and on that basis denies the 

22 allegations. To the extent a further response is required, Defendant denies the allegations 

23 contained in Paragraph 31 of the Complaint. Defendant further responds that the allegations 

24 contained in Paragraph 31 of the Complaint constitute a prayer for relief and legal conclusions 

25 and therefore no response is required. 

26 ANSWER TO PRAYERS FOR RELIEF 

27 1. In response to pages 16-17 of the Complaint, paragraphs 1-5, these paragraphs 

28 constitute prayers for relief and therefore no response is required. Nonetheless, Defendant 
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1 denies Plaintiff is entitled to any injunctive relief, preventative relief, or any other relief pursuant 

2 to 42 U.S.C. Section 12205, California Civil Code Section 52, California Civil Code Section 55, 

3 or California Health and Safety Code Section 19953, or any other statute; Defendant denies 

4 Plaintiff is entitled to any damages, statutory damages, general damages, or treble damages; 

5 Defendant denies Plaintiff is entitled to attorney's fees, litigation expenses and/or costs of this 

6 suite; and Defendant denies Plaintiff is entitled to any other relief under his Complaint. 

7 AFFIRMATIVE DEFENSES TO PLAINTIFF'S COMPLAINT 

8 Defendant alleges the following affirmative defenses with respect to the claims alleged in 

9 the Complaint, without assuming the burden of proof where the burden of proof rests on 

10 Plaintiff: 

11 FIRST AFFIRMATIVE DEFENSE 

12 1. This court lacks subject matter jurisdiction over this matter because there is no 

13 actionable wrong arising under the Americans with Disabilities Act of 1990,42 U.S.C. § 12101 

14 et~ 

15 SECOND AFFIRMATIVE DEFENSE 

16 2. This court lacks pendant jurisdiction over all claims arising under California state 

17 law, including, but not limited to, claims under California Health and Safety Code § 19955 et 

18 seq., California Civil Code §§ 51, 51.5, 54 et ~ and California Business and Professions Code 

19 § 17200 et ~ because there is no actionable wrong arising under the Americans with 

20 Disabilities Act of 1990,42 U.S.C. § 12101, et seq. 

21 THIRD AFFIRMATIVE DEFENSE 

22 3. This court lacks subject matter jurisdiction over this matter because there is no 

23 actionable wrong arising under California Health and Safety Code § 19955 et seq. 

24 FOURTH AFFIRMATIVE DEFENSE 

25 4. This court lacks subject matter jurisdiction over this matter because there is no 

26 actionable wrong arising under California civil Code §§ 54, 54.1, 54.3 et seq. 

27 III 

28 III 
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1 FIFTH AFFIRMATIVE DEFENSE 

2 5. This court lacks subject matter jurisdiction over this matter because there is no 

3 actionable wrong arising under the Unruh Civil Rights Act, Cal. Civ. Code §§ 51, 51.5 et seq. 

4 SIXTH AFFIRMATIVE DEFENSE 

5 6. Defendant is performing all readily achievable architectural barrier removal, 

6 within its control, required by law, and therefore Plaintiffs Complaint against Defendant is 

7 barred. 

8 SEVENTH AFFIRMATIVE DEFENSE 

9 7. Defendant is performing all repairs to any architectural barrier with alternative 

10 methods of access as required by law, and therefore Plaintiff s Complaint against Defendant is 

11 barred. 

12 EIGHTH AFFIRMATIVE DEFENSE 

13 8. Plaintiffs claims are barred, in whole or in part, by the doctrines of estoppel, 

14 waiver, laches, and unclean hands. 

15 NINTH AFFIRMATIVE DEFENSE 

16 9. Some or all of Plaintiffs claims for relief are moot, and are therefore barred. 

17 TENTH AFFIRMATIVE DEFENSE 

18 10. Plaintiff has failed to state a claim upon which relief may be granted with respect 

19 to all counts alleged in the Complaint. 

20 ELEVENTH AFFIRMATIVE DEFENSE 

21 11. Plaintiff has not suffered any loss or harm as a result of any act or omission of 

22 Defendant and, therefore, Plaintiffs Complaint against Defendant is barred. 

23 TWELFTH AFFIRMATIVE DEFENSE 

24 12. Plaintiff has failed to mitigate her damages, if any, and therefore Plaintiffs 

25 Complaint against Defendant is barred. 

26 THIRTEENTH AFFIRMATIVE DEFENSE 

27 13. At all relevant times, Defendant has met all federal and state statutory and 

28 regulatory obligations owed to Plaintiff and all other individuals with disabilities, including 
8 
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1 individuals in wheelchairs, if any, and therefore Plaintiffs Complaint against Defendant is 

2 barred. 

3 FOURTEENTH AFFIRMATIVE DEFENSE 

4 14. At all relevant times, Defendant has complied with all of the Americans with 

5 Disabilities Act final rules and Accessibility Guidelines, 28 C.F.R. Ch. 1, Part 36, and therefore 

6 Plaintiffs Complaint against Defendant is barred. 

7 FIFTEENTH AFFIRMATIVE DEFENSE 

8 15. Plaintiff lacks standing to sue for alleged violations that were not directly 

9 experienced by Plaintiff. 

10 SIXTEENTH AFFIRMATIVE DEFENSE 

11 16. As a separate and additional affirmative defense, Defendant alleges and avers that 

12 the imposition of any punitive or exemplary damages in this matter would violate Defendant's 

13 right to due process of law in violation of the California Constitution and of the United States 

14 Constitution. 

15 SEVENTEENTH AFFIRMATIVE DEFENSE 

16 17. Plaintiffs claims for injunctive and monetary relief under the Americans with 

17 Disabilities Act, 42 U.S.C. §12101 et ~ California Civil Code §§ 54, 54.1, 54.3 et ~ and 

18 the Unruh Civil Rights Act, Cal. Civ. Code §§ 51, 51.5 et seq. (collectively, the "ADA Claims"), 

19 are duplicative of the claims asserted in the first-filed action entitled Moeller v. Taco Bell Corp., 

20 Case No. C02 5849 MJJ (N.D. Cal. Dec. 17,2002) (the "Moeller Action"), a certified mandatory 

21 class action of which Plaintiff is a class member, and therefore Plaintiffs' ADA Claims against 

22 Defendant are barred. 

23 EIGHTEENTH AFFIRMATIVE DEFENSE 

24 18. The court lacks federal question jurisdiction over all claims arising under 

25 California state law, including, but not limited to, claims under California Health and Safety 

26 Code § 19955 et ~ California Civil Code §§ 51, 51.5, 54 et seq., because Plaintiffs claims 

27 under the Americans with Disabilities Act of 1990,42. U.S.C. §12101 et ~ are barred by the 

28 first-filed Moeller Action. 
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1 

2 19. 

NINETEENTH AFFIRMATIVE DEFENSE 

Plaintiff is a member of the certified mandatory class in the Moeller Action and 

3 her ADA Claims against Defendant are duplicative and substantially identical to the claims 

4 asserted against Defendant in the Moeller Action, and therefore Plaintiffs' ADA Claims against 

5 Defendant should be dismissed or stayed in favor of the Moeller Action. 

6 RESERVED 

7 20. Defendant presently has insufficient knowledge or information upon which to 

8 form a belief as to whether it may have additional, as yet unstated, affirmative defenses 

9 available. Defendant hereby gives notice that it intends to rely upon any other defenses that may 

10 become available or apparent during the discovery proceedings in this matter and hereby reserve 

11 its right to amend the Answer and to assert any such affirmative defenses(s). 

12 

13 

14 

15 1. 

CROSS-CLAIM 

PARTIES 

Cross-claimant DOROTHY M. HIURA TRUST ("the Hiura Trust") is, and at all 

16 times herein mentioned was, a trust organized and existing under the laws of the State of 

17 California. Dorothy M. Hiura ("Ms. Hiura") is the trustor of the Hiura Trust. 

18 2. Cross-claimant is informed and believes, and thereon alleges, that cross-defendant 

19 Taco Bell Corporation ("Taco Bell") is, and all times herein mentioned was, a corporation 

20 organized and existing under the laws of the State of California with its principal place of 

21 business in Irvine, Orange County, California, and that Taco Bell of America, Inc., a named 

22 defendant in the complaint, is a subsidiary of Taco Bell Corporation. 

23 3. Cross-claimant is ignorant of the true names and capacities of cross-defendants 

24 DOES 1-20, inclusive, and therefore cross-claims against these cross-defendants by such 

25 fictitious names. The Hiura Trust will amend this cross-claim to allege their true names and 

26 capacities when ascertained. 

27 GENERAL ALLEGATIONS 

28 4. The Hiura Trust is the current owner of real property located at 1546 Camden 
10 
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1 Avenue, County of Santa Clara, California ("the Restaurant" or "the Property"). The Hiura Trust 

2 obtained ownership ofthe property in or about 1990. Up until that time, the property was owned 

3 by Ms. Hiura. 

4 5. On March 18, 1969, Ms. Hiura and Taco Bell entered into a lease agreement for 

5 the Property. A copy of the lease agreement is attached hereto as Exhibit A and incorporated by 

6 reference. The parties understood that Taco Bell would use the property for a Taco Bell retail 

7 food outlet. The lease was to run for twenty (20) years, beginning on the day that Taco Bell 

8 opened the store for business to the public. 

9 6. Pursuant to paragraph 5 of the lease, Taco Bell has the right to make 

10 "improvements, additions, or alterations to the premises as it desires[.]" 

11 7. Pursuant to paragraph 6 of the lease, Taco Bell will, at its own expense, will 

12 "maintain and keep in an orderly condition and in good state of repair all drive-in restaurant 

13 areas, both interior and exterior of demised premises and parking areas [ .]" 

14 8. There have been a total of five (5) amendments to the original lease agreement. 

15 N one of these amendments altered or modified the provisions of paragraphs 5 or 6 as set forth in 

16 the original lease agreement. 

17 9. The Complaint alleges that the Restaurant fails to comply with provisions of the 

18 laws of the State of California and the United States, relating to disabled persons access. 

19 10. Taco Bell is a corporation with numerous retail food outlets throughout 

20 California, as well as the United States. As a national company, Taco Bell should be well aware 

21 of the requirements, mandates, and prohibitions, of the applicable law. 

22 11. During the period that Taco Bell has leased the property, it has undertaken 

23 upgrades, improvements, and remodels of the retail food outlet located on the property. 

24 

25 

12. 

13. 

Taco Bell, as the lessee, had the right to made alterations to the property. 

Taco Bell, as the lessee, was required to maintain and keep in a good state of 

26 repair, both the interior and exterior locations of the property, including the parking lot. 

27 14. Maintaining the property in a good state of repair and keeping it in an orderly 

28 condition required Taco Bell to comply with applicable law. 
11 
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1 15. If it is determined in the original action that, under applicable law, improvements, 

2 alterations and additions were or are required to comply with applicable law, Taco Bell has failed 

3 to make such improvements, alterations and additions. 

4 FIRST CAUSE OF ACTION 

5 Indemnity 

6 (Against Cross-Defendant Taco Bell Corporation) 

7 16. Cross-claimant hereby incorporates by reference paragraphs 1 through 15 of this 

8 cross-claim as if fully set forth herein. 

9 17. On or about October 28,2004, Ernestina Saldana-Neily ("plaintiff'), brought an 

10 action against defendant and cross-claimant, The Riura Trust, in the United States District Court 

11 for the Northern District of California, Case No. C04-4571 MJJ. Plaintiffs complaint asks for 

12 both injunctive relief and damages pursuant to 42 U.S.C. §§ 12101 et seq., California Civil Code 

13 §§ 51, 52, 54, 54.1, 54.3, and 55, and California Realth and Safety Code §§ 19955-19959. 

14 Plaintiff also asks for attorney's fees and costs. 

15 18. As lessor, The Riura Trust has performed all the conditions and obligations to be 

16 performed on its part as set forth under the lease agreement with Taco Bell. 

17 19. As lessee, Taco Bell failed to perform all the conditions and obligations to be 

18 performed on its part under the terms of the lease agreement as heretofore alleged if it is 

19 determined that, under applicable law, improvements, alterations and additions were or are 

20 required to comply with applicable law, and that Taco Bell has failed to make such 

21 improvements, alterations and additions. 

22 20. By reason of the foregoing, cross-claimant is entitled to be indemnified by cross-

23 defendant for any sum awarded to plaintiff to be paid by The Riura Trust. 

24 21. The Riura Trust has incurred, and continues to incur, necessary and reasonable 

25 attorney's fees and other legal costs in prosecuting the action against Taco Bell. The Riura Trust 

26 is entitled to recover these fees and costs from Taco Bell. The Riura Trust does not know the 

27 full amount thereof at this time and will move to amend this cross-claim to state the amount 

28 when it becomes known to it, or on proof thereof. 
12 
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1 WHEREFORE, Cross-claimant prays for judgment as set forth below. 

2 PRAYER FOR RELIEF 

3 WHEREFORE, Defendant and The Hiura Trust, prays for judgment as follows: 

4 1. That the Court dismiss Plaintiffs Complaint with prejudice, orders that Plaintiff 

5 take nothing by this action, and enters judgment in Defendant's favor; 

6 2. For an amount, according to proof, as indemnity by Cross-defendant for liability 

7 incurred as alleged above; 

8 3. For attorney's fees and costs incurred in defending and resolving the claim of 

9 Ernestina Saldana-Neily; 

10 4. For attorney's fees and costs herein incurred for the prosecution of the cross-claim 

11 against Taco Bell; and 

12 5. For such other and further relief such other and further relief as the Court deems 

l3 just and equitable. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: January 21,2005 McMANIS FAULKNER & MORGAN 

WILLIAM FAULKNER 

Attorneys for Defendant 
DOROTHY M. HIURA TRUST 

DEMAND FOR JURY TRIAL 

To the extent permitted by law, defendant and cross-claimant, Dorothy M. Hiura Trust, 

respectfully demands a trial by jury in the above-entitled cause. 

DATED: January 21,2005 

13 

McMANIS FAULKNER & MORGAN 

~~ 
WILLIAM FAULKNER 

Attorneys for Defendant 
DOROTHY M. HIURA TRUST 
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EXHIBIT A 
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l_.20_) i't"M"S, cC';"lIcnclns un tilt' first cay 0' the "Jrllt clIJtnd.r InOIHh 

II,!: l;.,~ ""'OIl(' of P~foscssl(ln". The "dilte 0'. possessIon" shlll1 b~ dcfln~:'~~·.' 

ci.-::{' Ui':Jil I/hic'" lp.sser' c.'p~'ns It~ Herc for bu~lness .to the pub) Ie.' 

3. 

III a r..::m(hly 

sh~11 be p~ld by 
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" b ,_ t,:,i',it " j'J ".'~, " r " I' ; l 

\ 
, "'. 

~ 
~ i! 

''..,'', II, ':> .. (i ',: Ill .• [;.II;I~il "C" i~ 'I~t 1'I'I',>::Jrl: .,,: rloo.')' tv I.,-':;t-t,c.lv,'r~ n, II 
q~ 

p"'rL c.i t: i: :':" I,;.',:n~, lh:I, lhi!. •. :.;r\·r::,:'~iit l:il,1 n~'h·rlt,,;'lc~·:. bL' C'r~~th·,·. {I'll':, 
U; . ;:,:' 

lC'$! ~:: \'1 i II f u rr. i sh the SJ j cJ riot' r' I c):l to Lcs!o\)rpr,i¥O~: .. :l.~\~!.~~:.~Ci':-~~6f~,e~.~:~~:~:~:~,: .. 'J.~'~{i> 
(C,;;q rI.'c.1 iOI' h,;/I'in pro..-Jdc.,d for. Thr::.P.lo(PI ~n wrH :b~':pWpn':cd '~iilie'.'t.~#"~;;.~£j~~~: 

• -", ,..: '..: ,j .:' ••• ."':;~~'~"~':.:~~" .~~ ••. ~'~. ::1.0',,:. '.~~'~lr~~~'~~;~i~~i~ 
'-r)(~ fl':,-,i~h·;: to the: les~or, .md· shall be Inltl&lJc~by:c~~~'~~~~;P&r..!!c~;>~Y~~~~~;:::-~~tr 

~Ij(! ntL'::h"d to lbi!. I,,~~e lJ9rccr,Wllt ~s E>:hlt1lt uClI, The cos'i:~'r t~;'b~'i'1d'lri~j,:~:~~:/~:?·!:: 
. '" . '.' '. ". ". . ';, .~.;~.~.~.~ ~~ ';'~:~>:~I:~i-: 

.:·nd i:,;H(",'(:,,(:i;h 5hu ll inclut!;: tl\" cost'o( the Ll.Illcllog·.pcrJ:llt. D rea$onyblc ··>:.,~:.';·:~,·i; 
, ,,' ,: ~ ".~' .. ,.. ", ~;'. '. :, ,'.:. ~' .. ,:,;,';.~t::;·~'i'''~r,;.~:~·:.J::~·!'~·2 .. ~:.~ 

c:l"r:.;,-' (or tr.e 1'1 il:'!!l lIIIU sp!"cif Icot tons" ilrc.:l~()~flbl~ ch~nl",for. thc<~$t 'o'pt~<~: ::.,:.i, 
.' : '. '" '.! .,:~"'." :~":><' .~~ .. ~.:~ ·~'~·~:'·~·<'>~:·~·~~~:~;~)<~:>~~~:.{7-;-'~'~~~'·:~-;:":~~:'~,~~ 

P:'j"'tiCJ:, l:f the PI,.t !'I,m. <Inri (l contractor1 s completlon ,bond.;,:'~:::·<.":·':::,,;.';,:~;';,:.~~:""~: 

b. l!'S~l)r ilgrc~:s to con~truct Dnd p"y fo'r the cost of brInging ;)'11 
... ,-', ........ 

, . 
l't iIi t ;,,' tl) th. J" ::;~i!'''~, Pil'/ f('r ,"lilY ne:ct's:;ary street Irnjlrovcm~mt c.osts IncJuc!h'9 

t : •. j' I •• ;' 

r' I ' !"'. t. Ii .(1" ','H'" lo put th': sid(! 101 In .:' CQllclltlon ",hereby th\: builc!in!ls t\nd 

c, Lcc.!(,( ~hdl (ir~t CI~taln' If'S!.l·(·'S \'/I'llLt'n ui'l'rL1V,,1 ("( ,1,(, ,'on· ~ 

~~:.:.i:'.1 ((" cri,l.~ cntcrc.,~ inte, by Le~sor for the construction of $i'ld buildIngs 

,p. , 

UI~I\ I' \: ~:.id c(~nlri:Ct.. lc~~or shalJ pily for the entIre .cost or the c.onstfue&l.on:: .. 
...... 

C(: ;'l kt ie" I.:jn.:~. In the event that the CJ.Jst of the construct Ion or the bul JdlnSI 
'. " 

.;::n~ i,~:'r'-,v(: :lIts exceeds the sUr.! or thirty-five thousand~d.;;;o~lI;,;a~.rs.;-. ______ dollcrs. 

($...35~OOO.....QQ. ___ ---) , after deduct ing all of t.le costs .. nd expenses dC5CrJbC'd: " 
, ". . ~ 

in ~ub-p:r~sr~ph (~) <lGovc, then the said rcnt~J in Par<l9r~?h 3 shall be Incrra~cd 

r.;c>nthly 'by <In ,,:!'ount e:jual to 1/l2th of 10% 0' sc:lid excess (or the ~n:lrc term of 

thi!> Ie,'!>£!. Lesst:c shall not be L.Jund to ;lny Increase In. rcn~~il unlcn Ith&ls' .' 

cj'lj')ro ... ~d the ccnstruction contr.:tct and ~Il chc:>n9t! orders In wrlt~'ng:~o'r shdl It 

be bound to Jny incrca~c in the event the construction co~ts exceed the c:ontr~ct 

C. Lr5Scc shall at all tim~s have the right to in~?:Cl the ?rozrc~s 

of CQ",,::.:c:t;O;l of if:l,:HovC'~'~r'lS uS prodded herein. If l,:,~s('c 51-.,,1' !Jive lc~sor f\Otic( 
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9 

. -.., I. ", J "., ",," II,." ,C .. " 0",'' ,:.'.;" ;0, f , •..• "< f O. ,'," ;"':~" ;;;,," '.'" 
";"~ I'i,;," PL.: rl. ". fc"~('I,' i:~jI(:"~ (0 Ci·Il!." Its r.(lntl;>C'!or5 or ~1'!'C(·I'F~lOI:. te. 

• '3' L ", .... . 

prc,";,;iy ".·.k.: c{/rrl·ction~. 1l0~J"vl!T. ncllhrr thl." prlvlll'gc herc-In !)ri'n~lO le'H~ .,' .... . 

10 r;: •• I..' !.lldl in~I>·::ction!:. nor th ... nl.)ldn~.of. ~uch l·iupcctlo~~'by'··i~~s~i» .• "~\:tPt;';J·~:.· 
~ ", I' ,.....' .~ ... :,:' .... :,"'\ '~: .. '. :: .. :.~ ,tJ.. ... ".'~~.: ... ~ -=-~\!;.~{7.~ ~ 

.... ~ I·.-·j v.~r ur ~rly right or le~scc to r~qul re g~d~ ~nd:~>~r~!~?~.·r.~~.:~i,~~t~~::~~~~i.~ 
i"i""·,:.,,IIts 1:'1 <:c led in acc:ordi:,"c.c- with Ll.e $,,1I'.p':I"5 ·lInd.·specltlclt r6tl'r.·.~,.·.t.HJI)F.!;''!!,~,t~,. 

. ' .: . ~.::" ',.;: ~1.~ ... :~~~.:.~.~ =, ~l~:'!':.~~.~:':;:~~i~~~~~t~S~§~~}~; 
•. £.~(.-~ lil~1t it lIill pcrfN~' II( C.lusa to be per~ornied·~~! .. wOrlt,ii~ii .. ihepre'!'rs~t~~.?:t~.!f.>;" 

. - ... >::~'::" :', ~ .. :.~.,,:.:':':'~." :"~. ",' :"'~'~;' ,~~~.:.-~./!~~: ... ~;:: .. ;;~~.~ .. 
t:·kr ~·.(I· ~tcr~· .~~ r,,;JY be' rq,d~lte to deliver the premises ~o lI;ss~" l'n .Ju.JJ1·'.'.~i;,;\ir· . 

-~- :'.~ :;!; ~~:~ ~>. ::7' .::.,... :-,:' ::;'·~";:··~··,;.~·~~~:~·~~~·~,,~1;~~~1t ~~ .. .:. 
cC·:,de'··!! "(''''litio;· n'ddy (or the ICJ~iful U$C and Qecup~nc"i..:~' ~ r:e~taur"'!t.~I(;::~>'·.~;;;o:t.:;·1·~··'· 

. . . ~ ..... :.::~~~~.':';~~":,~". :_·~.:':,.~:'.J:~~.:"V~··· .. < .. !~.::-:·.; .. ~~~ : 
"'.((,1'<:; .. ,( " Iii." "II <lIJP I i 'ill:, I.; I'M!'. or'" I nonces . andllcC:;1151nt~"-". cori'.CI1~·;rt-qul~~~~·~~::;·?: 

. ", ....... : ...... :~ ... :;~ ..... :. ,:.~::.1:~·~-:': ',;:~ ..... ·':': .... ':·.~r;!':~ ... { .. · . 
"".r tl,(· ~l.'n'::m:.~ nt.,bl islwel h~' ll'5~eC for Its res~llur,'nt ,nd"ln ~~1I"i~4t"hh>:':";;:~~_; 

. ~ -: -'::-" .<::~; ~ ...... ; 
,t .t. '.'- \, ", ,1, 

.-.. '-~ 

r"'r; I I,,' lh, t.· .. l1q,u::1 i:.':: \.of ,II" l!.ell l:lll. rl·~I"lJrl"'1 Ix·; .dlll~. 1:~-.IC'\'C'r. 

90 
C\· .,~ I· '.~· .. ·r "'J"~ 1.1), U~'I ilk ;) I.,oj I,' ;,,~ ,)cr,.lll \/llhln .... c1i'y) of """Cllllon "t 

I·' ,'"'' l"~"cc shid I h.1\''' tlar' Ojl! ion tn c.;nccl this 1":11$'" Lf'uor .~rt'f's II .. , ~ "II.' .. :,--, 
'". --~,:. ,:,~,' 

C(".l~'""C" ~;: l:J con,.lruc:t ion ,lithln ,30 di'Ys after ob'''lnlns .. bul I~IhJ fUllh, ~~ -..111·::<·' . . . . ... ", 

! ...... . 

descriptio;') of the premises. and &Jny c.l~cnJ'!nt'. encumb~Clnc:es or othcr.·~tten; ... ,~ <.' ,~. 

aff('ctin!)lhc title to s.:irl pror;rty. \.Iithi" 30 days after the execution of thl' Il_ 
Lessee', .~~ 

lo~l'C cot to".Y,JC:XXS expa~~e II Survey of s:Jid prc:".i~CS~ 

-)-



Case4:04-cv-04571-PJH   Document29    Filed01/21/05   Page18 of 32

I 

I 
I 

1 

_.-_._ ................. _ ......... _ .. ..w...;w..;;.. ..-:-................. .......:.&..i._. ___ •.•.•. -.' , .. ,..,: 

'. 

'. ~ '.~ .~.~ .~!, .. : .• ",' .' 

h. Ll'ss("c sh.:!11 provide et lu c;';I'cnSQ klteh~~~ equlplll~nt 'Mld ~ttilo,.:,.:· . 
. . :. . .,' ~.: .;:~ ... : ..... ,',:., .: <. 't . • • J:.".-.~ .. ~ .. ~ ~ 

ord in(<.:rior Sigll$ required by Lessee. llo\~cver, lessor $h~J.I pay.for: tho.JnU.n.uoa\. 
• • . . .. . '. :-: ".: ..... 10:;0,.': ~ ',.: ... ~;:. ~:' .. r. •. :~; 0,:' , 

th:.-rt:of C:~ p .. rt of hIS construction contr<lct. .;':': .:-. ""'. ;.,';':':'" .' . :~';':.: ("'~"";"';':';:'" 
-- • .. ,'. ..'... ;," I" .' - '1; ., ..... "', -,':::!ii . .,., •. 

S. USE OF DEMISED PREMISES: L~s~.e~ ~~:.~~;~·:~h.{:~.~!~d~·~r..~f~~~Jo~~.;r~~~ 
.. ' '. . . .' .. ~.: ·.:It jS .... :':"Il .: .. : .. ~.:: ....... :.--""~ .. :: ... !':' :.· ... ;.oI.J"'~!~~!.: ~~~ 

cC'-~7.:.-rci ill purpose. I t Is understood ~h4l~ .bs$e~-:.~~~H.:~,~.~.;~,,~~.f.~!.~~~~~~~q,~t:;;.~~ 
'. • .~ .~."," ~.";,":"',":.I:o"<oII ·',1 ' •. '~ :, ... '.' ..... ,.~ :~."..J:J" •• """J'~" wt.;./i~?~ 

CELL rc·t.,n f('od outlet ilOd Lessor wa.mmts tha.t t~e:·p.~er!~m:Dy:,~:~·~~.'.~C?!;:..~~J~.~~.~~~~:.'.U: 
; ,':",:' of';, : ......... ··!~ .... ~·.j.~.: ... ~~·i.::;· ~. t~,..'f-:i~.4.~~..;~;.; 

purp.,:;e and is sultOible for this use CIS proVided In. 0111 appJlC:ilb~, .~ci':lI~9 '!·r~Jn~~.*:;~·::·:· 
" ," .:: .' :<': ':.: r" :/,:.::::':7.;>~~f-' .. . :.:;\:~.:~ .,~.\~. ; .. ~: .. ~ .. ~" ~ 

or otncr govcrnml!l'Ital rcguliltions. Lessoe 'shun ha~e the rlghr:t.o lIIOIitO:.JI,lcJ\:. ' .. 
. ~.,>:.'; .. :',"--.":;".',.:.,.: I"~:U':";';" 

i",;>roV~:::~l'Its. additions, or olleratioi-u. to th~ premises as It deslres~: .ncf·sh.~;Y_"~~"J 

h(lve tne right to rem-.)ve thern (rolll the premises up~n~h:·~~·~rnT~a;I~~:~/·~·~'~~~;:I)~e~.~. 
provided they have not been InQde a tubslaAtlal part of the bUilding and can k~~ .. ~t.~tcbilo~' 
lcs$ce Shill} keep the demised premises free fi'or.1.ny.ltenlorrsrnS;oU~.of.·,eny~~r)r·:.;;"S.':" 

. '. ':'. ," . . • --:':~' •• ' .... :: I,,", .. >:~ ;',: . :;:';'.': :«.1 .... ~ 

pcrforr.;!d. m"lcrl.::JI furnished, or obll~iltJons In~urrcdby less~e.'· .... -.... 

6. MJ\JlfTftlMICE AlID p.~: 

cost ilnri (")<"(·nsc,, at ill I t Imc~ durin!] the term of thIs Ic~se to In.llnt.Tn end keep: 

in .m orderly cOI,dition an;! III g,oud state or repaIr ~I' drlve·ln res'Ulur~nt .are',·s, 

", ';-

both interior "nd ('xtNlor of d("nlscd premises lind parkIng .rea~; provl:'cd how\""C'r~ 

th(ll lC';sor '.'grc(·' to correct any drrcct~ In construct Ion "'hieh O'pPCilr wIthIn one 

Y·:M ..,rtcr'co,.lidcticm of th-:o im[lrOVlO\l:nt~ hrrcln descrlhed. 

j 
I 

I 
.-J 
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,f. 

;' 

j', \' II 

n 
! =' 

~~ 
~ .. ~ .. 

'Olive lI:iih t',,'l 
i:H 

d:J/"~ ,;.,Raul i~:ll.1 
'< .. 

III1I 

I d III . d 'f Lc"c" ~~'I'nst "','Y d.1'ni4,,;,--~;',' "nil c"',"~:r:~" (:,f.;'/tl."litl::l.('rcto,an ~I ,1l(;:I.IlIY •• ':"~i" - '~nW 

\,:.jth L<'!.~'·C' ".JY suffer by reil!::,m of ilny Ilcn, cncur::bnmcc, re5lrlcq:an or C:rr( .. ct~. ',' ~'" 
, , \:t ,",,' ., .... ,' " 

in II',~ title· or C:c.:!>criptloll h.:rt'in of th~ prC'f,lIsc:s, if at .:I"Y ttmc~C5$url,'tlC.~et;"~'" 
" .G ' ',: ,";"',.'~:",:, 

(\; ri~:ht lr. rrcei",: rent Ill'r<,untlcr Is disputed, or 'there Is a ,change ,of, ,~ar5hl'p',}~<~~':" 
rf l.c,:"" .. 'l- c:~l\!l(' by act of the pilrtie~ or oj>criltlon of hVI.'Lc~~ee mily',,/lth~ld'~~~~;~;~',' . .~ .....•.. ' ... 

".," . -" 
, , 

' .. , .. -, .. __ ._ ....... -~ ... " ... -: 

9. l!!.~Jl.:!;llC~: LI's~,·(' h~reb~' cov:;n.::nls and "Slr~C'. "t ell \lIIItJ ~lId"t, .,' 

t!l~ t, Iq bel.:.-of to c.bt.:!in vnd m.tint<:11I lind kec.:p In force fot tI,. "",t",,1 b""etl& of 

Lc~~~r ~nd le~s(:e general publ Lc Ilubi I itylnsurClnce 0I9Dlnst c.ll/lm (or pc-ttonal 

injury. t!cillh or property di:lm~gc: occurring In, on or about ,the! Ico.e~ p~""!;I'O~'~'::':j" 
• ••• " ~. ~". ~ ~ •. '-:11. i"O' :-"':""~"~ •• '7 -

,si (!C'.:.J J ks 0 r pr('miscs <ldJ acent to the I eilsed premise' ,In thelollawrng 'aaioUft,tli On ,:':'; 
", ,';" .... , 

b,,~:i Iy injury pN <lccio('nt, $100,000: one or rore bodily Injury per "cclden~:~: ."r,"s,~:"" 
" , 

S3()u.o~n: property dolrr.agC per one accident, $25,000. 'Lessee, shall provl.dO,flrtJ~~~~7JI 

insu r<.nccpnd extended cOYeraSe In amount equal to 100% value of impro~fI, ~P'lptoV ,"~ ,', 
to Lessor. In event of cancellation, Lessor shall be notified 30 dcrya prior to' cancellation In wrlt1ns~' 

10. PUBLIC lITlliTlES: Lessee agrees to pay all dlargcs for ~ilter;' gili, ; ... ~ ; ..... 

electricity, or other public utilities Incurred by It In 'c.on~ctlon ",lUi' the 'demIsed 
. . '. ~, . -~:.' .. :' ·~·I··· . . .•.•• 

pre-mise'S. " .. '-. ~-:,':: ! -

II. Less~e agrees to keep the premIses free An~ cl.a~ 

of ;lOY I ien or cncunlbr<:nc(' of any kind whiltsocvcr created by less,eels leU or orJlulon~. 

I " -. It Is understood thtlt Lcss~'h' In the' 

bu.incss or franchIsing TACO firLL loeiltlons to frilnchlsces, for their Indlvfdu31 

op:'riJl;"n. Lrss!:."~ sh,J1I h,JV~ thl' rIght to as~19n Clr sublet thl: laid prC1:lhl", to 

-5-

I 
i . ~-- .. ----.. - .... 
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," J. 

'fI' ., , 't 'S" ' __ .~"'';'i_'' __ ._.:· 

i ~ : ...... ; .. '.," . J 

o~ t:1 

Ir ",: ," -J (.j I.: I y 

il:.: 

.. , 
<\j 

,'.<' I 
. ,- :.- <. 

I·· .... J 

·1 

·1' 
' . .: 

15. ~IJ.; .. ~; Any holding over after the expiratIon cr, the tcnn·~f70~~~t'. Ii 
t!,j~ 1('.15,;' IIi th the C('''~('nl o( the lcs!.or 511~11 b ' 

.. e construed to be • tCMnc), 'roM:,:;': '~'i>~ I 

n:on:i, t .... r.::-nth 0:1 the scm~ terms end conditions ' , :,:, ::'.:~,",;:-.i,,~:". 
here In spedf ied so far ,liS 4Ipp Jlu,bl':'~>~~ :;,: 

~n~ il th~ l~st pr~v~iJlng rcnt~l. 

I C. ELn~L'llGI:T -'~.U~USAl: In the event Lessor sha" negot tate. nle 

of (I,,· d,,:,j~c'c premise'S during th!' term of tit; .. lea!>e, Lessor ~h,," first offer In 

t,'ri l i',r .... _ t:I / ' ~i'i'c I)P .. ·uis,. •.. t,· l I 
u ('S~N' ,'I"O!l tIt' 5",",0:' terms ilnd condltons as the: pro. 

t,·:,~.·c· !.h .. 11 hilV/" tl., .. ri~ht to J'urchilsc the ,nld I.rcnlscs ~pon the 

In ti, ... I:Vl'II! th.,! l.cssce do(:s no: l'xcrcl,e thTs ,rt!)h\ 

---' -_ .... --. .... _-_ .......... -... - - ._'. - -. -_ .. - ._ .. -

... ~ . .: 

•. --___ oJ 
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,'. 
'. 

_ ... ~ .. -'" . - .-----. - •. 1 -.. • •••. - -" 

17. 

n. ,Ii. r Ii.· ,:. '''',u l 

~. I • ,: • . "-.' .,. .... 

bllil~;i;J~i or buildings w!1('rc:in tiot: cfelillsed premhn lire lo~tod ShDfJ III My.IIIII .... :. ~ 
. ..... . ....... ' ... ::.;":" ...... ,-. 

ovril.S) the tcmlor this le.:lsc be d<lm;)gcd by rlre, ".cod,· lOr':1~.do •. or b)'·~fif~.J~~~.;~t;,~ ; 

or olhcrwlsr, lhe lessee !oh.Ii 1 !Ilv!' prcmpt.""t'u ,t~~rc/()' to ·t.h~·'c..~f~~.~"",~~:,~l~~~iji~\j 
.. ' .~: . ".; .~<.... .~.>!.>. -' '.: .... '.. ..:: ··;·~':i,\~~~~~~~·~~;:.~·~~~~tt{!t;r,;~ .. ·!,·: 

It~ (1· ... 11 C:-;>CIl~C, ItS spcl,dlly DS circumstances permit· .. · repair s.Jdd_.g .. anl;re,~or.,;:~~,.' 
. • •. • .. i . . ;~{": .:::~~~-:·;;·:'i*;'·~'';~~~:~ .::' 

tilt- C:ri:"ls,·cJ prcmi5t'S Olnd such bulldl~9 0~buildin95 to their orl5Inlll,concl1tJ~;:}:~:':"":~ 
. '., . ...:., . . "~;.~"~~:~(:~;'. ~:':: ..... ~'~~·~;~ .. f~ ::'. 

providecf, h'~/~"cr. thut In the event the lessor shall f.lI tD~nce sDIcCrepal,r.' ~::~'. ,~ 
. .'.~" ':::'~ ~:t> ':'. ":~*. '.> ... ~;. ~ 

within thirty d;oys cmd corroplcle said rep.,lrs within nInety days or $A'ld dcstructlon· .. ·-.:~·. . . . .;.; ..... ~~<~ :.;-r,~' . .'~ ... :~~.: 
the Lrs~C"c. may CIt its o.,tion, terrllinatc: this '.lease. "lessee shall be entItled t~·,:,;_-.~,::,-

.. , . . . . .:' " .. ;. ... ":' '-'~'7 ~.'~-'.'"'' 

iln ~biltc:'l('nt of rent for the period durIng which th~demlsc:d pr'e,ais~s IIr~.rcndefc:J·-//: 
, - ":. ~:: .. ,,; '. 

untrn~nt~ble or Inc~pable of uSe as a TACO 8ElL restaurant. In the event thot • 

p~rl only of the dl'mlsed premlscs Is rendered untemmt.1ble or inc.:lpDble of such v'se, 

the rent sh.:J11 be rt'duccd In the pro~ort Ion which the noor an'D of s~ part or, the-. 

den.1 sed prl",.,1 !o,:s b('MS to tht' floor DrCA of the cnt Ire clemlsed rrel:lhcs. I .. the ' :,,--: 

ever.t that the d,,·.l<l~C sh .. 11 be such IS to InCll:e It lrnprDcticiJl to conduct the nOM;:", 

of ttw L<:!·sc·c. 

-7-

.,, ____ . __ ,,J 



Case4:04-cv-04571-PJH   Document29    Filed01/21/05   Page22 of 32

, . 
" 

(",-1', ·I"(Y· .. . , ... . .. .. _ .. - _. .. . " .. rd'i· !l,.-nt Q l'!~' I :-:- '. I. ~. '. '. l' , 

li. ,·.i" t.: "':';I.:l;t"In I,,:rt·o(, III'"n the ~il.,~ lc";.S ilnll cOI.dltlOrl!O ,'5 1,001n (.VII· 
; 11: .- ' ". .,' 

t~il, I, ";"';l lOotic.,· in ,·:ritin, to the Lessor of Le~S.~CI.s .. !:~;t~nC:I~'~'·'~'~.:t.~},~~;:.»~;;:~]:~t&­
~;:i(' r·. ; ;').1, giv,'" I'!l Ic •• ,l ninety (~o) days prlo~. to. tbc·e~plr~t·Jo,;. o~~;~e!'i:.J';-~~~i.~~~.~~, 

II~r.·(r, . ~ ·"'::':·':·::':'~:·~~:;·'~;~;,~:~fl~:f~~;~. 
:<), l:;".r.'JlL..QL~~:;~'':~: H l,,~see ~h.~11 ~iilkc .CM.1Ult with rcsr:('c:~;t~i.~ny .. :.:.i ~>.:,;:' 

c.:.. 1 i,;. ; :,"',. (:) .... Ol:·nt!. or i!·;r(·cri'!nts to be pcrfor~e-d ~y lesste, u. set' f~'~i'~~ ~·~;~t~~~~0·:~i:: 
. . .......... ' . ....... . ,.'.: ~' .. ~ ~' .. -:.;,'.:='.~' .... ,: 'i~:~!'!~''''~ '"':. '!1"~ 

i'nd ii s·t-.:h dC";i'ult be not cured by LC$Sccwlthln thlJ:tY. (30) d4JY~.ft<if jt~sC:;:'"tia _.:;.~~i, 

t 
t 
\' 

. " .' '. . .-.... ........ -::: :: .. :~.::.~: . 

lIo~iiil-:: l,.:'!-;'c' ill \';rjtlr:~ of such cfcf4Jul"t'les$orl'lay'or~~;~lth rc·cnter upon~;1'~~aIT~~~F;~f1 

p . ,.:i~.,.~ ,,; •• : c.~c:rd!tc ;';1)' risht or rC'lIcdy proviclt:d by IQw'0'l'1~r,elniPt:p~'id~d'-for or 
No woiver of any breach shall affect or alter any termor.~ition 1\ Iftll rease, QnCI 

P(. r' i' t !,; .such term or condition shall continue In full fore. and e~ct wilh respect to Qft)' ~ther 
existing or IlUbseqUC!n ..... ~~ch.'hercof. . 

;>:. Ff_',C.:.:..s.' .~_.fll_~: III th" c\'\'nl thf.t t·lther pill·ty co-r::~~n'r.!> iln .octi"" 

-' 
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27. MISCELLANEOUS: The Inte'p,elotion of th4 '- thoJl be ~.., -.. 

IOWI of the SlQte of CoU'o,nto. 

In the event thot ony partion of thi. 1801e i. found to be 1 ...... lId .. -'orceable. 

the <emoinde, of the I ..... sholl .tlll b. an enro,ceable a; ...... nl """_ the p:art'-. . 

28. GROSS RENT: Anything 10 lhe conlroty notwl!haICltldi",. oddliloftol ,...101 ,., 

the leGsed,premiWls sholl be 5% or Ihe _IInl or Less ..... g'ou 10'" 1_ tile _I".,. 81*0""" 
....,thly ~ntol prevla",l), paid by \.as ... , Ie .. amounb paid by I.uoH 'or laUe" _ta. 
Soid amount shall b. paid quarte,ly and adjll,ted onnllOlIy. In the ..-ent. ofl., grgA .1., 0l'I 

owragec:t r .... the 1_ year, \.e .... h", paid Leuor more oddilionol ,entol .han called fvt '" 

thia I ...... I.e .... shall opply said overall. agoinst the ... ,,1 minim ..... rentol pa)'l"t""; "' .... . 
e,!",nl. ofle, gro ..... Ie. are overaged (0' Ihe leola yeo" Leue. Dwgl \.euor oddlll_1 ""lal, 

,-
_ sholl be paid with Ih. next ,entol paymenl. 

29. CONPITI0l.i. The obUgation of the I:ellor to 1 .... the' 
property herein described shaUbe spedfl, cally contl~ent upon .~ 

satisfactory " 
Lessor obtaIning Alreleaae and aurrender of the premia .. Flor to 

COllllleocemeot of cOl1Structlon of the Improve!IIenta thereon., " 

30. 

Paragraph 

an lncrea .. increment of ~IFTY DOLIAl.S ($50.00) •• ch ,at' th.expirlUoa, ' 

of every fivi (5), yearl 10 that the firat .. celation In rent al:iaU be .' '" -effeetlve fIve (5) yean frCII data of cClllllencement 'of thla le ... Ind ~.ch> 

five (S) years thereafter therl Ihall be an Increment of FIFTY DOLLAlS 

(S50.00) over and above the pre~iou. rental amount. 

llSSOR: lESS£EI 

TACO BelL, A CALIfORNIA CORPO~"lION 
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R .CORDI NC REQUES:D !Y 

Esc.:-ol; I:o. ':IG 06903 THX/sl 
Receipt ~o~ 413-22-~2ij 
Code A:es. 01-7 

WHEN RECORDeD M.~ll TO 

RETURN TO, WILLO\'I GLEN 

VALLEY TITLE COMPANY 

~ ..... - .. -. 

GRA.NT DEED 

By rhis instrument doted January 20, 1965 ,for o valuable consid!;rolion, 
Affix 
IRS 

$ none 
YASUTO KA TO AND Tm:uKO DOROTHY KATO, his ~'rife, and 

HEI:RY Y. KATO AND lflAY U. KATO, his wife 

he:-:by GRANT IS) 10 

THOl-:AS A. HIURA ar,d DORO-:r:HY l'i. HIURA, his "rife, as community-property 

The rollowing describ!:-d Reol Property in the .Stote of Coliiornio, County of ... S""a"'n,...t.:;a=--=Cc:l:.::il;.::r""a=-______ _ 

All of Lot 11, as shol'ln upon that certain Map cnt:!.tled, 
"Tract No. 640", \ ... hich Map I'las filed for record in t;he 
office of the Recorder of the County of Santa Cl&ra, 
State 'cf California, on Ja,!luary 30, 1950 in Book 26 of 
YAps, at page 15. 

YASUTO KATO 

.--, 
,r.~ 

X ·7/ { -<- '''-'''­
"MAY U. KjTO TOl,iIKO DOROTHY KA TO .~~ -

STATE OF CALIFORNIA } 
COUNTY OF 

Sant'a Clara 
... 

o. February 4, 1965 . bol .. o mo. 0 Not.ry Publ;'. i. ;.cI I.,. .. id 

, eoun'" ,.cI S"'" ~ ... c •• lly ''!P0.,.d H~':RY Y. :CATO, Ko\.Y U. KATO, 
YASUTO KATO l'.!W TomKO DOROTHY KATO 

i"o ... " to ""'. to h. tft. p.,sO!t S _ho~ ".me s ..... a.r.~_ .. _ s.wb"ribeci to the withift iratrvml"t 

."d .d"owl.d9_d to ''''D th.t .... ~ •. Y-... tJ.ec",;'d tft. 1''''0. 

IN WITNBS W~EReO'; I ....... "".,.,,,.to s.tt my ltl"d ."tl .Ifj~.d '"Y oFlici.1 ••• 1 j,. 

~.:,:(;;'~'~";i~;;-;~~~~ ~~;::, 01 ... _s..~~.~~._.~;?: -.----1.-' III. IJ~ .. cI y • ., i. Ih;, 

_-..Lb'},,,,'-. .J. ~t.'~ ..... \ 
Nat."Y PubE:, i,. "I~ ;;;<~id Co .. ,."" .:14 St.ta 

,' ...... 

. .... 
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. __ e .e 
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(.,..card", ct .. t c:erc.Jn 1 .... Clae .. , ilardi at. u". 
~c~·_'\."'" ~;\r.ntY !:. !'I~~ her.' ..... 't ... r.f_~ te .......... 

•. ,.: T: ,1.' BELL. herdnaft ... r.'.rnd te .. Le._. ~ .. 
t· .. r ".1'bl!': 4er.bO!Cl J:'r .... h .. 10eae .. at 1'" c:... .... 
Jo~. ta11forn1a. 

/,s aet fc:rel, 1n P.r.rra"" ,_ of ..... , ..... ... 

.. tnl.:;u:! <:IOndll,. untal r.,...,u .lIall .. beT ...... _ ..... 

eoorp",1 to l/12tb of Un. on .11 ru..t. -en"" .. _ .. 
U5.(lCO.OO. 

Ie 1. heraby .,....s ,., .... "-- l.ue-r ......... 

that aat. __ .a. to be _14ft .. ,. tid, I .... -'- .. 
. . 

$13.066 .... aod .. 1' a_ .hall be pd • ..,. ....... .. •• d1 ... 

1:1_ of .dd p.,..t ..,. Le .... Ie la ...... c.e.I ...,.I.~. ____ 
.. ene.1 ..... u b. here .... fn. '72'.00 Ie •• n ....... '.a •• 
........ ; $775.00 to ,SI3.39 .Ie .... fh .. ,... •• u,." ce .11.. 
third fl" ""1'.; $I7S.00 to $t13.19 f...cII fl ... ,..... • 
• ffec:t:1v ••• of date 1 .... ten. _c". 

U:.i..iOlt.: L£.>JU: 

')/ 
("7}.I'-

D.ce: __ ~5_'_·~?~-__ ~_· ________ __ DaC., /?z;r t 1 < %' z.J 

.. _---------

.. 
o 
o 
o 

.•. -r.' 
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• 
'!HIS ~ AMEmMEm' is :made en this 4th day of ~r, 

1889, by am between J:XR7IlN M. HIURA, hereinafter referred to ~::.; "Les­
sor", am Taco Bell COl:p., a california OO%pOl:atial, hereinafter ~erred 
to as "Lessee". ~ 

WHEREAS, IBssor am lessee entered into that certain Lease 
Agreement dated Mardl 18, 1969 (the "Lease") in lIIhic:h Lessee leased frail 
lessor that certain real prcprt:y in the City of ~, County of 
Santa Clara, state of california, generally described as 1546 cauoen Ave-
nue. 

WHEREl!.S, the prima term of the I.ease expires February 28, 
1990, am allows for one (1) five-year renewal. optioo, the Lessor am 
Lessee desire to amend the tease. 

~, 'lHERE:FCRE, in CXlllSi.deratiOO of the JIIlbJal agreements 
herein c:a'ltained, Lessor am Lessee hereby agree as follows: 

1. Tenu Tenu of lease shall be an additiCXlal. two year pericd, 
t.rcm March 1, 1990 to February 28, 1992. 

2. ~ian F\lrtller, Isssor shall provide Lessee with the right 
to renew the tease for three (3) additional one year 
c:ptioo periods. 

3. Rent Lessee shall pay to Lessor a fixed m::nthly rent of 
$1,200.00, VB. 5% of gross sales, thrcughtc:ut the 
term, and any optioo pericd thereafter. 

4. Notice Lessee IIIlSt notify the Lessor of its desire to 
exercise any one of the one (1) year cpt:icn 
periods at least one lnmdred fifty (ISO) days 
prior to the expiratioo of the tenD beiIq extemed. 

5. M:xii.fica.tions 
Except as expressly provided in the re.ase .AmeI"rlment, 
the Lease shall remain UllIICldified am in full force 
am effect. 

lCSSOR: LESSEE: 

ooroIHY M. HIURA TACO BErL CDRP. 

By,4~/71'~ 
Do M. Hiura :~ 

Its: Divisicn Vice President 
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TlDRD AMENDMENT 

TO 

STANDARD FORM LEASE AGREEMENT 

File 1567 
Campbell. CA 

This Third Amendment To Standard Form Lease Agreement (the "Third 
Amendment"), dated the 19th day of December, 1994, is made and entered into by 
and between DOROTHY M. HIt.JRA. a married woman ("Lessor") and TACO 
BELL CORP .• a California corporation ("Lessee"), and amends that certain 
Standard Form Lease Agreement dated March 18, 1969, as amended by Addendum 
to Lease Agreement executed May 7, 1970 and May 13, 1970 by Lessor and Lessee, 
respectively, as further amended by Lease Amendment dated December 4, 1989 
(hereinafter collectively referred to as the "Lease"), with reference to the following: 

RECITALS: 

A) Pursuant to the terms of the Lease. Lessee leases from Lessor that certain 
real property and improvements situated thereon commonly known as 1546 
Camden Avenue, City c;f ~':'k.pbell, County of Santa Clara, State of California (the 
"Demised Premises"); for a term that commenced March 1, 1970 and after exercise 
of all granted renewal options, will expire February 28, 1995; and 

B) Lessor and Lessee mutually desire to (i) extend the Term of the Lease, (ii) 
provide for one (1) renewal period of five years, (iii) grant to Tenant an option to 
terminate the Lease, and (iv) eliminate payment of percentage rents. 

NOW THEREFORE. with reference to the foregoing Recitals. all of which are 
incorporated herein and made a part of this Third Amendment. Lessor and Lessee 
hereby agree as follows: 

I. EXTENSION OF TERM 

Article 2 of the Lease is amended in its entirety to read as follows: 

The term of the Lease shall be deemed automatically extended for a period of 
five (5) years, commencing March 1, 1995 through and including February 28, 2000 

- (the "Extended Term"). 

II. OPTION TO RENEW 

Article 22 of the Lease has expired and shall be deemed to be deleted in its 
entirety to read as follows: 

"22. Provided Lessee is not then in default under any terms and conditions 
of the Lease. and provided Lessee has NOT notified Lessor, in writing, on or before 
December 28, 1999 to the contrary, the Extended Term shall be deemed 

File *567/jac[l2f2Ol94J 
Campbell, CA 
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File 1567 

CampbellCA 

automatically extended for a period of five (5) years commencing on March 1, 2000 
through and including February 2'8.2005 (the "Option Period"). 

III. RENT ~~...," ~ 
Commencing March 1, 1995, Articles 3, ~8 and 30)0f the Lease shall be 

deemed deleted in their entirety, and Article 3 of the Lease shall be deemed to read 
as follows: 

"3. Lessor and Lessee acknowledge and agree that the fIXed base rent 
CRent") payable during the Extended Term (as defined in Article I above) and 
during the Option Period (as defined in Article II above), if exercised, shall be 
payable in advance on the first day of each calendar month, without setoff, 
deduction or offset of any kind whatsoever, at such place as may be designated from 
time to time by Lessor, as follows: 

3.1 The Rent payable during the Extended Term shall be at the rate of 
Four Thousand Eight Hundred Sixty-Five Dollars ($4,865) per month. 

3.2 The Rent payable during the Option Period, if so exercised, shall be at 
the rate of Five Thousand Three Hundred Fifty Dollars ($5,350) per month 

If the Extended Term or the Option Period, if exercised, commences other 
than on the first day of the month, or ends other than on the last day of the month, 
the Rent for such month(s) shall be prorated on a thirty (30) days basis." 

IV. RIGHT OF EARLY TERMINATION 

Provided Lessee is not then in default of any term or provision of this Lease, 
Lessee shall have the right to terminate this Lease upon Lessee's delivering to 
Lessor its sixty (60) days' written notice of Lessee's election to so terminate the 
Lease and the stated date of vacating the Property. 

V. RIGHT OF FIRST REFUSAL 

Article 16 of the Lease is hereby amended in its entirety to read as follows: 

"16. If Lessor elects to offer to transfer the Demised Premises by sale or 
exchange ("Offer"), Lessor shall notify Lessee of the terms of the proposed Offer. 

-. Lessee shall have forty-five (45) days within which to accept the Offer on all tenus 
stated in the notice to Lessee, or such other terms to which Lessor and Lessee 
agree. If Lessee fails to accept the Offer within the 46-day period, Lessor shall be 
free to make the Offer available to others and conclude a sale or exchange on the 
terms stated in the Offer. If Lessor desires to change a material term of an Offer, 
Lessor shall again notify Lessee and Lessee shall have 45-days within which to 
accept the changed offer or such other terms to which Lessor and Lessee agree to 
sell or convey the Demised Premises. 

2 
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VI. NOTICES 

File 1567 
CampbeliCA 

Article 25 of the l.ease is hereby amended in its entirety to read as fonows: 

"25. All notices and demands of any kind which Lessor or Lessee may 
require to be served upon the other shall be given by depositing one copy of same in 
the United States mail, postage prepaid, certified or registered mail, return receipt 
requested, addressed "as fonows, or by personal delivery or a national overnight 
delivery service, addressed: 

TO LESSOR: 

Mrs. Dorothy M. Hiura 
1167 Janis Way 
San Jose, CA 95125 

TO LESSEE: 

Taco Bell Corp. 
do PepsiCo Real Estate RE#567 
17901 Von Karman 
Irvine, CA 92714-6212 

The place to which said notices shall be sent may be changed by written notice 
given as hereinabove provided. All such mailed notices shall become effective on the 
third (3rd) day after the date of postmark. Personally delivered notices shall 
become effective immediately upon delivery. 

VII. NO FURTHER MODIFICATION 

Except as specifically modified herein, all terms and conditions set forth in 
the Lease shall remain in full force and effect. Any conflict between the Lease and 
this Third Amendment shall be resolved in favor of this Third Amendment. 

IN WITNESS WHEREOF, the parties have executed this Third Amendment 
as of the dates set forth below their respective signatures to be effective as of March 
1, 1995. 

LESSOR: 

4!'u'~7J1. /~ 
Dorothy . Hiura 

Date: /~-.A.f-f'~ 

3 

LESSEE: 

TACOBELL~ 
Californi.a"'CO atl 

BY.~/ 
~ It'"' EVERSON 

Its Ntllonel VIc. President 
01 0I'i4iriiifii 

Date: J -J- V -f~ 

Reviewed bv:;t .:...­
JO ANN COWNIE 
Date: /-.,1 J ~$-
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Tricon~ 
~ 

November 30, 1999 

Mrs. Dorothy M. Hiura 
1167 Janis Way 
San Jose, CA 95125 

Re: Taco 8ell #567 
1546 Camden Avenue 
Campbell, CA 

Dear Mrs. Hiura: 

Tricon Global Reslllur.mL~. Inc. 
PO Box 32220 

Louisville. KY 40232-2220 
Tel 502 874 1000 

The Lease Agreement dated March 18, 1969 and any amendments thereto ("Lease 
Agreement") for the above referenced restaurant expires on February 28, 2000. This 
letter is to advise you that Taco Bell Corp., a California corporation, as Lessee, would 
like to extend said Lease Agreement subject to your agreement, as Lessor. of the 
following terms and conditions: 

1. Lessor and Lessee, by execution hereof, agree that the five (5) year option to 
extend said Lease Agreement is hereby exercised and the Lease is extended for 
a period of five (5) years commencing March 1. 2000 and ending 'February 28. 
2005 ("Extension Period")_ 

2. Fixed Base Rent payable during the Extension Period will be $48,000 annually 
paid in'monthly installments of $4,000. 

3. It is hereby acknowledged that all other terms and conditions of said Lease and 
of any previous modifications thereof shall remain unchanged and in full force 
and effect. 

This letter constitutes an amendment to the Lease Agreement which will be binding 
upon both parties' mutual execution ("Letter Amendment"). Please confirm your 
agreement to the aforementioned by executing the signature line below on both of the 
enclosed originals. Upon full execution of both of the enclosed originals please return 
one fully executed original Letter-Amendment to the undersigned. 

Should you have any questions or comrtrents please call me at (502) 874-2189. 

Sincerely, 
ACKNOWLEDGED and AGREED this 

TA a BELL CORP. 

~""-If~O~ 
3 day of j)ge6tftMI!- 1999. 

By: A~ 'n7 .1~ 
Name: ./)tM4T#t H !I/WM , 
Title: O(UN£~ 

Q .~. "essor" 
TACO ~,,_ 
IBIELlL. r-
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Yum! Brands, Inc. Yuml 1900 Colonel Sanders Lane , 
Louisville, KY 40213 

November 18, 2004 

Mrs. Dorothy M. Hiura 
1167 Janis Way 
San Jose, CA 95125 

Re: Taco Bell Restaurant #567 
1546 Camden Avenue 
Campbell, CA 

Dear Lessor: 

Phone 502-874-8300 

Fax 502-874-8848 

The Lease Agreement dated March 18, 1969 and any amendments thereto ("Lease 
Agreement") for the above referenced restaurant expires on February 28, 2005. This 
letter is to advise you that Taco Bell Corp. a California corporation, as Lessee, would 
like to extend said Lease Agreement subject to your agreement, as Lessor, of the 
following terms and conditions: 

1. Lessor and Lessee, by execution hereof, agree that the Lease Agreement is 
extended for a period of five (5) years commencing March 1, 2005 and ending 
February 28, 2009 ("Extension Period"). 

2. Fixed Base Rent payable during the Extension Period will be $50,400 annually 
paid in monthly installments of $4,200. 

3. It is hereby acknowledged that all other terms and conditions of said Lease and 
of any previous modifications thereof shall remain unchanged and in full force 
and effect. 

This letter constitutes an amendment to the Lease Agreement which wi" be binding 
upon both parties' mutual execution ("Letter Amendment"). Please confirm your 
agreement to the aforementioned by executing the signature line below on both of the 
enclosed originals. Upon full execution of both of the enclosed originals please return 

~ 
Au AIllfRIC.lII foOD' 

(. 
TACO 
BELL: 
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November 18, 2004 
Page 2 

one fully executed original Letter Amendment to the undersigned in the enclosed self-
addressed envelope. 

Should you have any questions or comments please call me at (502) 874-2189. 

Sincerely, 

Taco Bell Corp, a California corporation 

Cathy Bis p 
Asset Manager 

ACKNOWLEDGED and AGREED this 

;l.'l day of Mp'.£/t".eg 2004. 

By: ~II-<d~ zn. /~ 
Name: lJ0&fl7l;Y d dn."IM 

Title: /.E€s<7JIL 

"Lessor" 


