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JAMES McMANIS (40958)

WILLIAM FAULKNER (83385)
SHARON KIRSCH (157157)
McMANIS FAULKNER & MORGAN
A Professional Corporation

50 West San Fernando Street, 10th Floor
San Jose, California 95113

Telephone:  408-279-8700
Facsimile: 408-279-3244

Attorneys for Defendant
DOROTHY M. HIURA TRUST

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
ERNESTINA SALDANA-NEILY, C04-4571 MJJ
Plaintiff,
DEFENDANT, DOROTHY M. HIURA
VS. TRUST’S, ANSWER TO PLAINTIFF’S
COMPLAINT, AND CROSS CLAIM
TACO BELL OF AMERICA, INC,; AGAINST TACO BELL

DOROTHY M. HIURA TRUST; and DOES

1-25; HEDIA PETROLEUM, INC., dba CORPORATION
CAMPBELL UNION 76;
BOZORGHADAD TRUST; and, DOES 26-
50, Inclusive,

Hon. Martin J. Jenkins
Defendants. Action Filed: October 28, 2004

Trial Date: Not Yet Set

DOROTHY M. HIURA TRUST,

Cross-Claimant, Jury Trial Demanded

VS.

TACO BELL CORPORATION; and DOES
1-20, inclusive,

Cross-Defendant
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ANSWER

Defendant, DOROTHY M. HIURA TRUST (“Defendant”), on behalf of itself, by and
through its attorneys, answers the allegations set forth in Plaintiff, Ernestina Saldana-Neily’s
(“Plaintiff’) Complaint (the “Complaint™), and admits, denies, and alleges as follows:

1. Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 1, Page 1:28-2:9 of the Complaint and on that
basis denies the allegations. Defendant responds that the allegations contained in Paragraph 1,
Page 2:9-2:13 of the Complaint set forth legal conclusions and therefore no response is required.
Finally, Defendant responds that Paragraph 1, Page 2:13-2:22 of the Complaint constitutes a
prayer for relief and therefore no response is required.

2. Defendant responds that the allegations contained in Paragraph 2 of the
Complaint set forth legal conclusions and therefore no response is required.

3. Defendant responds that the allegations contained in Paragraph 3 of the
Complaint set forth legal conclusions and therefore no response is required.

4. Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 4 of the Complaint, and on that basis denies the
allegations. Defendant further responds that the allegations contained in Paragraph 4 of the
Complaint set forth legal conclusions and therefore no response is required.

5. Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 5, Page 3:10-12 and certain portions of Page 3:14-
25 of the Complaint and on that basis denies the allegations. Defendant further responds that the
allegations contained in Paragraph 5 of the Complaint set forth legal conclusions and therefore
no response is required. Defendant admits that it is the owner and lessor of the real property
located at 1546 Camden Avenue, Campbell, California (“the Restaurant™). Defendant further
admits that the Restaurant is a public accommodation.

6. Defendant responds that the allegations contained in Paragraph 6 of the

Complaint set forth legal conclusions and therefore no response is required.
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7. Defendant responds that the allegations contained in Paragraph 7 of the
Complaint set forth legal conclusions and therefore no response is required, except that
Defendant admits that it is the owner and lessor of the Restaurant. Defendant is informed and
believes that Taco Bell Corp., a California corporation, is the lessee of the Taco Bell restaurant
located at 3145 S. Bascom Avenue, Campbell, California. Defendant lacks sufficient knowledge
or information to form a belief as to the truth of the allegations contained in Paragraph 7 relating
to Defendant, Taco Bell of America, Inc., or to Defendants, Hedia Petroleum, Inc. and
Bozorghadad Trust (hereafter jointly “Union 76), and on that basis denies the allegations. To the
extent a further response is required, Defendant denies the allegations contained in Paragraph 7
of the Complaint.

8. Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 8 of the Complaint and on that basis denies the
allegations.

9. Defendant responds that the allegations contained in Paragraph 9 of the
Complaint set forth legal conclusions and therefore no response is required. Defendant lacks
sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 9 relating to Union 76 and on that basis denies the allegation. To the extent a further
response is required, Defendant denies the allegations contained in Paragraph 9 of the
Complaint.

10.  Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 10 of the Complaint and on that basis denies the
allegations. To the extent a further response is required, Defendant denies the allegations
contained in Paragraph 10 of the Complaint.

11. Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 11 of the Complaint and on that basis denies the
allegations. To the extent a further response is required, Defendant denies the allegations
contained in Paragraph 11 of the Complaint.

1!
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12.  Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 12 of the Complaint, and on that basis denies the
allegations. To the extent a further response is required, Defendant denies the allegations
contained in Paragraph 12 of the Complaint.

13.  Defendant responds that the allegations contained in paragraph 13 of the
Complaint set forth legal conclusions and therefore no response is required. Defendant further
responds that the allegations contained in Paragraph 13, Page 8:15-19 of the Complaint
constitute a prayer for relief and therefore no response is required.

14. Defendant responds that the allegations contained in Paragraph 14 of the
Complaint set forth legal conclusions and therefore no response is required. Defendant further
responds that the allegations contained in Paragraph 14, Page 8:23-27 of the Complaint
constitute a prayer for relief and therefore no response is required.

15.  Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 15 of the Complaint, and on that basis denies the
allegations. To the extent a further response is required, Defendant denies the allegations
contained in Paragraph 15 of the Complaint. Defendant further responds that the allegations
contained in Paragraph 15 of the Complaint constitute a prayer for relief and legal conclusion
and therefore no response is required. Defendant lacks sufficient knowledge or information to
form a belief as to the truth of the allegations contained in Paragraph 15 relating to Union 76 and
on that basis denies the allegations.

16.  Defendant responds that the allegations contained in Paragraph 16 of the
Complaint constitute a prayer for relief and legal conclusions and therefore no response is
required; to the extent a response is required, Defendant denies that Plaintiff is entitled to seek
attorneys’ fees under California Health and Safety Code Section 19953, California Civil Code
Sections 54.3 and 55, California Code of Civil Procedure Section 1021.5, or any other laws.

17.  Defendant responds that the allegations contained in Paragraph 17 of the
Complaint constitute a prayer for relief and legal conclusions and therefore no response is

required.
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18.  Defendant responds that the allegations contained in Paragraph 18 of the
Complaint set forth legal conclusions and therefore no response is required. Defendant further
responds that the allegations contained in Paragraph 18 of the Complaint constitute a prayer for
relief and therefore no response is required; to the extent a response is required, Defendant
denies that Plaintiff is entitled to seek attorneys’ fees under California Civil Code Sections 54.3
and 55 or California Code of Civil Procedure Section 1021.5.

19.  Defendant repeats, realleges, and incorporates herein by this reference, each of its
respective statements, admissions and/or denials, as the case may be, to Paragraphs 1 through 18,
inclusive, of the Complaint.

20.  Defendant responds that the allegations contained in Paragraph 20 of the
Complaint set forth legal conclusions and therefore no response is required.

21.  Defendant responds that the allegations contained in Paragraph 21 of the
Complaint set forth legal conclusions and therefore no response is required. Defendant further
responds that the allegations contained in Paragraph 21 of the Complaint constitute a prayer for
relief and therefore no response is required; to the extent a response is required, Defendant
denies that Plaintiff is entitled to seek attorneys’ fees under California Civil Code Section 52(a).

22.  Defendant repeats, realleges, and incorporates herein by this reference, each of its
respective statement, admissions and/or denials, as the case may be, to Paragraphs 19 through 21,
inclusive, of the Complaint.

23.  Defendant responds that the allegations contained in Paragraph 23 of the
Complaint, set forth legal conclusions and therefore no response is required.

24.  Defendant responds that the allegations contained in Paragraph 24 of the
Complaint set forth legal conclusions and therefore no response is required.

25.  Defendant responds that the allegations contained in Paragraph 25 of the
Complaint set forth legal conclusions and therefore no response is required.

26.  Defendant responds that the allegations contained in Paragraph 26 of the
Complaint set forth legal conclusions and therefore no response is required.

"
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27.  Defendant responds that the allegations contained in Paragraph 26 of the
Complaint set forth legal conclusions and therefore no response is required.

28.  Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 28 of the Complaint, and on that basis denies the
allegations. To the extent a further response is required, Defendant denies the allegations
contained in Paragraph 28 of the Complaint. Defendant further responds that the allegations
contained in Paragraph 28 of the Complaint set forth legal conclusions and therefore no response
is required.

29.  Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 29 of the Complaint, and on that basis denies the
allegations. To the extent a further response is required, Defendant denies the allegations
contained in Paragraph 29 of the Complaint. Defendant further responds that the allegations
contained in Paragraph 29 of the Complaint constitute a prayer for relief and therefore no
response is required.

30.  Defendant lacks sufficient knowledge or information to form a belief as to the
truth of the allegations contained in Paragraph 30 of the Complaint, and on that basis denies the
allegations contained Paragraph 30 of the Complaint. Defendant further responds that the
allegations contained in Paragraph 30 of the Complaint constitute a prayer for relief and legal
conclusions and therefore no response is required.

31.  Defendant lacks sufficient knowledge of information to form a belief as to the
truth of the allegations contained in Paragraph 31 of the Complaint, and on that basis denies the
allegations. To the extent a further response is required, Defendant denies the allegations
contained in Paragraph 31 of the Complaint. Defendant further responds that the allegations
contained in Paragraph 31 of the Complaint constitute a prayer for relief and legal conclusions

and therefore no response is required.

ANSWER TO PRAYERS FOR RELIEF

1. In response to pages 16-17 of the Complaint, paragraphs 1-5, these paragraphs

constitute prayers for relief and therefore no response is required. Nonetheless, Defendant
6
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denies Plaintiff is entitled to any injunctive relief, preventative relief, or any other relief pursuant
to 42 U.S.C. Section 12205, California Civil Code Section 52, California Civil Code Section 55,
or California Health and Safety Code Section 19953, or any other statute; Defendant denies
Plaintiff is entitled to any damages, statutory damages, general damages, or treble damages;
Defendant denies Plaintiff is entitled to attorney’s fees, litigation expenses and/or costs of this
suite; and Defendant denies Plaintiff is entitled to any other relief under his Complaint.

AFFIRMATIVE DEFENSES TO PLAINTIFF’S COMPLAINT

Defendant alleges the following affirmative defenses with respect to the claims alleged in
the Complaint, without assuming the burden of proof where the burden of proof rests on
Plaintiff:

FIRST AFFIRMATIVE DEFENSE

1. This court lacks subject matter jurisdiction over this matter because there is no

actionable wrong arising under the Americans with Disabilities Act of 1990 , 42 U.S.C. § 12101

et seq.
SECOND AFFIRMATIVE DEFENSE

2. This court lacks pendant jurisdiction over all claims arising under California state
law, including, but not limited to, claims under California Health and Safety Code § 19955 et
seq., California Civil Code §§ 51, 51.5, 54 et seq., and California Business and Professions Code
§ 17200 et seq., because there is no actionable wrong arising under the Americans with
Disabilities Act of 1990, 42 U.S.C. § 12101, et seq.

THIRD AFFIRMATIVE DEFENSE

3. This court lacks subject matter jurisdiction over this matter because there is no
actionable wrong arising under California Health and Safety Code § 19955 et seq.
FOURTH AFFIRMATIVE DEFENSE

4, This court lacks subject matter jurisdiction over this matter because there is no
actionable wrong arising under California civil Code §§ 54, 54.1, 54.3 et seq.
11

"
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FIFTH AFFIRMATIVE DEFENSE

5. This court lacks subject matter jurisdiction over this matter because there is no
actionable wrong arising under the Unruh Civil Rights Act, Cal. Civ. Code §§ 51, 51.5 et seq.
SIXTH AFFIRMATIVE DEFENSE

6. Defendant is performing all readily achievable architectural barrier removal,
within its control, required by law, and therefore Plaintiff’s Complaint against Defendant is

barred.

SEVENTH AFFIRMATIVE DEFENSE

7. Defendant is performing all repairs to any architectural barrier with alternative
methods of access as required by law, and therefore Plaintiff’s Complaint against Defendant is
barred.

EIGHTH AFFIRMATIVE DEFENSE

8. Plaintiff’s claims are barred, in whole or in part, by the doctrines of estoppel,

waiver, laches, and unclean hands.

NINTH AFFIRMATIVE DEFENSE

9. Some or all of Plaintiff’s claims for relief are moot, and are therefore barred.

TENTH AFFIRMATIVE DEFENSE

10.  Plaintiff has failed to state a claim upon which relief may be granted with respect

to all counts alleged in the Complaint.

ELEVENTH AFFIRMATIVE DEFENSE

11.  Plaintiff has not suffered any loss or harm as a result of any act or omission of
Defendant and, therefore, Plaintiff’s Complaint against Defendant is barred.

TWELFTH AFFIRMATIVE DEFENSE

12. Plaintiff has failed to mitigate her damages, if any, and therefore Plaintiff’s
Complaint against Defendant is barred.

THIRTEENTH AFFIRMATIVE DEFENSE

13. At all relevant times, Defendant has met all federal and state statutory and

regulatory obligations owed to Plaintiff and all other individuals with disabilities, including
8
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individuals in wheelchairs, if any, and therefore Plaintiff’s Complaint against Defendant is

barred.

FOURTEENTH AFFIRMATIVE DEFENSE

14. At all relevant times, Defendant has complied with all of the Americans with
Disabilities Act final rules and Accessibility Guidelines, 28 C.F.R. Ch. 1, Part 36, and therefore

Plaintiff’s Complaint against Defendant is barred.

FIFTEENTH AFFIRMATIVE DEFENSE

15.  Plaintiff lacks standing to sue for alleged violations that were not directly

experienced by Plaintiff.
SIXTEENTH AFFIRMATIVE DEFENSE

16.  As aseparate and additional affirmative defense, Defendant alleges and avers that
the imposition of any punitive or exemplary damages in this matter would violate Defendant’s
right to due process of law in violation of the California Constitution and of the United States

Constitution.

SEVENTEENTH AFFIRMATIVE DEFENSE

17.  Plaintiff’s claims for injunctive and monetary relief under the Americans with
Disabilities Act, 42 U.S.C. §12101 et seq., California Civil Code §§ 54, 54.1, 54.3 et seq., and
the Unruh Civil Rights Act, Cal. Civ. Code §§ 51, 51.5 et seq. (collectively, the “ADA Claims”),

are duplicative of the claims asserted in the first-filed action entitled Moeller v. Taco Bell Corp.,

Case No. C02 5849 MJJ (N.D. Cal. Dec. 17, 2002) (the “Moeller Action™), a certified mandatory
class action of which Plaintiff is a class member, and therefore Plaintiffs’ ADA Claims against

Defendant are barred.

EIGHTEENTH AFFIRMATIVE DEFENSE

18. The court lacks federal question jurisdiction over all claims arising under
California state law, including, but not limited to, claims under California Health and Safety
Code § 19955 et seq., California Civil Code §§ 51, 51.5, 54 et seq., because Plaintiff’s claims
under the Americans with Disabilities Act of 1990, 42. U.S.C. §12101 et seq., are barred by the

first-filed Moeller Action.
9
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NINETEENTH AFFIRMATIVE DEFENSE

19.  Plaintiff is a member of the certified mandatory class in the Moeller Action and
her ADA Claims against Defendant are duplicative and substantially identical to the claims
asserted against Defendant in the Moeller Action, and therefore Plaintiffs’ ADA Claims against
Defendant should be dismissed or stayed in favor of the Moeller Action.

RESERVED

20.  Defendant presently has insufficient knowledge or information upon which to
form a belief as to whether it may have additional, as yet unstated, affirmative defenses
available. Defendant hereby gives notice that it intends to rely upon any other defenses that may
become available or apparent during the discovery proceedings in this matter and hereby reserve

its right to amend the Answer and to assert any such affirmative defenses(s).

CROSS-CLAIM

PARTIES

1. Cross-claimant DOROTHY M. HIURA TRUST (“the Hiura Trust”) is, and at all
times herein mentioned was, a trust organized and existing under the laws of the State of
California. Dorothy M. Hiura (“Ms. Hiura”) is the trustor of the Hiura Trust.

2. Cross-claimant is informed and believes, and thereon alleges, that cross-defendant
Taco Bell Corporation (“Taco Bell”) is, and all times herein mentioned was, a corporation
organized and existing under the laws of the State of California with its principal place of
business in Irvine, Orange County, California, and that Taco Bell of America, Inc., a named
defendant in the complaint, is a subsidiary of Taco Bell Corporation.

3. Cross-claimant is ignorant of the true names and capacities of cross-defendants
DOES 1-20, inclusive, and therefore cross-claims against these cross-defendants by such
fictitious names. The Hiura Trust will amend this cross-claim to allege their true names and

capacities when ascertained.

GENERAL ALLEGATIONS

4. The Hiura Trust is the current owner of real property located at 1546 Camden

10
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Avenue, County of Santa Clara, California (“the Restaurant” or “the Property”). The Hiura Trust
obtained ownership of the property in or about 1990. Up until that time, the property was owned
by Ms. Hiura.

5. On March 18, 1969, Ms. Hiura and Taco Bell entered into a lease agreement for
the Property. A copy of the lease agreement is attached hereto as Exhibit A and incorporated by
reference. The parties understood that Taco Bell would use the property for a Taco Bell retail
food outlet. The lease was to run for twenty (20) years, beginning on the day that Taco Bell
opened the store for business to the public.

6. Pursuant to paragraph 5 of the lease, Taco Bell has the right to make
“improvements, additions, or alterations to the premises as it desires{.]”

7. Pursuant to paragraph 6 of the lease, Taco Bell will, at its own expense, will
“maintain and keep in an orderly condition and in good state of repair all drive-in restaurant
areas, both interior and exterior of demised premises and parking areas|[.]”

8. There have been a total of five (5) amendments to the original lease agreement.
None of these amendments altered or modified the provisions of paragraphs 5 or 6 as set forth in
the original lease agreement.

9. The Complaint alleges that the Restaurant fails to comply with provisions of the
laws of the State of California and the United States, relating to disabled persons access.

10.  Taco Bell is a corporation with numerous retail food outlets throughout
California, as well as the United States. As a national company, Taco Bell should be well aware
of the requirements, mandates, and prohibitions, of the applicable law.

11.  During the period that Taco Bell has leased the property, it has undertaken
upgrades, improvements, and remodels of the retail food outlet located on the property.

12. Taco Bell, as the lessee, had the right to made alterations to the property.

13. Taco Bell, as the lessee, was required to maintain and keep in a good state of
repair, both the interior and exterior locations of the property, including the parking lot.

14.  Maintaining the property in a good state of repair and keeping it in an orderly

condition required Taco Bell to comply with applicable law.
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15. If it is determined in the original action that, under applicable law, improvements,
alterations and additions were or are required to comply with applicable law, Taco Bell has failed

to make such improvements, alterations and additions.

FIRST CAUSE OF ACTION

Indemnity
(Against Cross-Defendant Taco Bell Corporation)

16. Cross-claimant hereby incorporates by reference paragraphs 1 through 15 of this
cross-claim as if fully set forth herein.

17. On or about October 28, 2004, Ernestina Saldana-Neily (“plaintiff’), brought an
action against defendant and cross-claimant, The Hiura Trust, in the United States District Court
for the Northern District of California, Case No. C04-4571 MJJ. Plaintiff’s complaint asks for
both injunctive relief and damages pursuant to 42 U.S.C. §§ 12101 et seq., California Civil Code
§§ 51, 52,54, 54.1, 54.3, and 55, and California Health and Safety Code §§ 19955-19959.
Plaintiff also asks for attorney’s fees and costs.

18.  As lessor, The Hiura Trust has performed all the conditions and obligations to be
performed on its part as set forth under the lease agreement with Taco Bell.

19.  Aslessee, Taco Bell failed to perform all the conditions and obligations to be
performed on its part under the terms of the lease agreement as heretofore alleged if it is
determined that, under applicable law, improvements, alterations and additions were or are
required to comply with applicable law, and that Taco Bell has failed to make such
improvements, alterations and additions.

20. By reason of the foregoing, cross-claimant is entitled to be indemnified by cross-
defendant for any sum awarded to plaintiff to be paid by The Hiura Trust.

21. The Hiura Trust has incurred, and continues to incur, necessary and reasonable
attorney’s fees and other legal costs in prosecuting the action against Taco Bell. The Hiura Trust
is entitled to recover these fees and costs from Taco Bell. The Hiura Trust does not know the
full amount thereof at this time and will move to amend this cross-claim to state the amount

when it becomes known to it, or on proof thereof.
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WHEREFORE, Cross-claimant prays for judgment as set forth below.
PRAYER FOR RELIEF

WHEREFORE, Defendant and The Hiura Trust, prays for judgment as follows:

1. That the Court dismiss Plaintiff’s Complaint with prejudice, orders that Plaintiff
take nothing by this action, and enters judgment in Defendant’s favor;

2. For an amount, according to proof, as indemnity by Cross-defendant for liability
incurred as alleged above;

3. For attorney’s fees and costs incurred in defending and resolving the claim of
Emestina Saldana-Neily;

4. For attorney’s fees and costs herein incurred for the prosecution of the cross-claim

against Taco Bell; and
5. For such other and further relief such other and further relief as the Court deems

just and equitable.
DATED: January 21, 2005 McMANIS FAULKNER & MORGAN

WILLIAM FAULKNER

Attorneys for Defendant
DOROTHY M. HIURA TRUST

DEMAND FOR JURY TRIAL

To the extent permitted by law, defendant and cross-claimant, Dorothy M. Hiura Trust,

respectfully demands a trial by jury in the above-entitled cause.

DATED: January 21, 2005 McMANIS FAULKNER & MORGAN

Weelwsn Japl—

WILLIAM FAULKNER

Attorneys for Defendant
DOROTHY M. HIURA TRUST
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- 1,400.00 _ uron grouﬁd broaking

a. Llessor onre v to construcl Iwproveseols on the gaid precises to

Pne Tl bt o Tiaited 1o a bullding, dfiveenys, poved ares, ond siges In accordiwe CoE

vitio to Finol Ploos and Seecifications appraved by Lussor end Lecooe on? referred

B T
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v

¢

SO S TR TR Uy &‘} vooartecticns of (he Bl RS

MU b e v at thed Dihibie M0 ie not prepandd bl

poert of tiis ouoenmt, then this Lgrcrm’nt vill n”vcrlholcss be cffﬁ%lnvr oW
0o L

constreciion heorein provided for. The Plol Plan wll1 b
snd furaieh & to the Lessor, and shall bc lnltla!ed by cucb of.thc ;g?t}es.hcre&ﬂf
aud citach-d to this lesse ogrec mcut as Erhnblt igh, ; Thc cost of the bé?id!hgs
end Bwprovesaints sholl include the cost of the.building pcrn!t. 2 rca-onablc
chorge for the plans ond spocoflcutions; a rcaqonable charge for‘
priotion of the Plot ¥lan, and a contractor‘s completion bbnd

b. Lessor cgrees to construct and pay for the cost éf brlﬁgfng;sTl )

otilitivs to th. proaises, pay for any necessary street Improvement costs including

et endd gottars, draincae feey, asscessmends, bonds required In conncction w{}h
fie g lar oo of the foreguing iteas, and for n) prcpuratlon of the soil or any
e fant tocersary Lo put the said dot In o condition whereby the buildinas and
Coiesys eey bBroeonntrelted s provided in the previeus parageoph,

c. lesror sheld ;irsl'ohtalnflpsgevcs written opproval of-lh;-cnn- \
Siretiioa ceoirecr entercd into by Lessor for the canstruction of said bulldings
Sl bty wtots ond shell obtein Lessce's written approval of any chan,; grdggg‘
undir th soid coniract,  Lessor shall pay for the entire cost of the construct1on
ol scid buiitdings end improvenents and shall require the controctor to, furnvlh l H:
ce: pleticn Land,  In the event that the cost of the construction of lhc bulldlnss

and imaroverents exceeds the sum of thirty=five rhousand dollars dollars

(5.35,000.00 ______ ), after deducting all of tae costs ﬂnd cxpcnses dcscrlbcd

in sub~p: cgreph (L) above, then the sald reatal in Paragraph 3 shall be lncrca'cd

monthly by an arcunt equal to 1/12th of IOA of scid excess for the cgntire term of

-

this lcase, Lessee shall not be bound to any lncrcase !n rcntal unlcs; lt has .
spproved the censtruction contract and all chenge orders in wriking, nor sh¢1! l:.'
be Lound to any incrcase in the event the construction costs excced thc contract
pricc through no favlt of Lessce,

¢. Lessee shall at all times have the right to inrp:cl the prozress

of caqsntication of improves-nls as provided herein, If Lossec s%all nive lessor notice

-2
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~ c 9
of toalty eo cthiuctian ooy other devistion {ror the I." AR h Y S

sud Tineb Plot Ploa, tessor ayies Lo ¢ivse lts contractors or -_u-!,u-:.rgglon' te

*

prospliy ke corrections,

to @uhe ruch ingpections,

B - . s 0 : '_
ivar of ony right of Llessec to rcqulre gocd and norknaniﬂ—c cons uctloa od‘i'..ﬁz

Qoo

.
feprovh

,.n-*\-

that it uill perforw ur cause to be per.om.cd all Noﬂt upon thc prcm'l:

crenonts 21¢ rostrictions of recard.

€. Lescor hall procecd ulth o)1 dillgeace 16 oitein o bullding

poer it for Uhe constroztien of the TACD ELLL restaurent bii ding, Boevever, 13-

$0
ev ot benter does Lot obtain 2 building peralt within g@®deys of eaccutlon of thi

1roso, Lessce shall have the option to cancel this lease. Lessor pgrees that he U'l_!."_?l'a'

connaner said construction within 30 deys after ob-aining o I_mlldlhg peralt, Md N"l'--'

‘.,‘. -,..‘

writicen notice to Lessor. Lcssor shall have the rlght to extcnd tho

acts of GCod,

provided by the approved plcns and spcclfccatlons as a rcsult of thc requlrmntxstﬁf
Lhd J’»

9.

provide Lessce at Lessor's expensc a preliminary h&le report shomng tbo legal

description of the premises, and any cascments, encumbranccs or othcr mattcrs
affccting the title to scid prop:rty. Vithin 30 days after the exccution of this ’ b~

See& .
Jeawe, Lezsor shall provide Lesscee at cxpense o Survey of said pru‘u!.cs%

-3-

M S i 0
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o tiasak Sl o 1A Wb s b R e+ b+ Simm i v e vy

. a2 biciae=d surveoyor ond shall shas the Jocation, ares b)\" Lrics cqﬁ(@anw

cncicnzhents af ony improvessnts sdjoining (hc prcnlscs. lf any utllltlcs ore to be- )

srosght into the premises or any access bctwen the prcnlses and 2 publlc hlg‘may.or
over citier Lessor's or othar's property buyond the conf!ncs of the prcmlses.

‘..__< -

survey shall alzo show the lecotions, arca and dlmcnslons of nny eascntnt r]gh:s

rcquir.ﬁ. If any survey or prellninery title report discleses that tltle ls nat“
vented §o brsaar nimed, uniuite e enscwcnts or encumbronces, or that the loc.loow

aren dione Towe en! shone of e prewises In question are not as represented by the

Leeer oy, thn benrec sball have the richt to terminale this lcase ond declare saxs
oo, kb - E

pulbl oo vnit ond of no ferere oad offect, -

., LEL T

h. Lessce shall provide ot fts CAPC"‘Q kltchcn cqulpment and eurrior

"4'
2 3

ord interior signs required by Lessce. Howcvcr, lessor shall pay for thc lnsu”alloa

thereof as part of his construction contract. ) j

or other govcrnmcntal rcgulatuons.,

Lessce sha!l havc the rlght’to mko sud\

inproves

have the right to remove them [rom the prcmlses upon the termtnat!on o. thls 1case'ng L
ovided they have not been made a substantial part of the bu!ld'ng ond can be. mnovvd whlmt AR
essce shall keep the demised premlses frcc from any. chs orlslng out of ony' work

performad, materlal furnished, or obllgat!ons lncurrcd by Lcssce.

6. BAINTENANCE AHD PEPAIRS: Lessee convcnants and agrees at s sa!e _.
cost ond expense,. at all times durlng the term of thils lcasc tc; m.;lnuln and kccp
in 80 orderiy condition and In goud state of repale all drive-in rc;taurant areas. '
both interior ond exterlor of demlsed premlses and porkling ercas; provided however,

thot tessor ¢grees to correct any defects In construction which eppecar within onc

y:ar after completion of the improvements hereln deseribed,

.l'.
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7. (oW Ui GE THL AN OUIEY LR Lessur conve ’ﬁs that Leoewt

P v 11 siired of and hrs good Litle to leasce the preabses, does we 1‘1‘.1..! oad il
: . T &
Cr ot the title thereto, and will indeunify Lessce against any da'n 9 ond exprnse T

whith Lessee tay suffer by reasova of any lien, mcumrancc. rcslrlcl‘:&n or dtfcctv

t
in tles title or cescription herein of the prmlscs. If at ony t!mc*'ilusor s tlt

0i richt to receive reat hercunder is disputed, or :here Is a change of o«mcrshlp

parly tutiticd thereto, e SR j o B

S PO SV
G TIANLS, BEAL A PLASONAL:  Lesscs shall pay durlag the ters terend )
AVl 11 prepviy teres end ossesscats levicd epon the leased prealsss vhich oe
invlud 2s 2 ;:;. it of the recular county tax bi}l vpon the real property, Lessce
shall ¢luo poy all taxes levied sgainst pursonal property, Lrede firtures H.M
inv.atery plocod by Lecsee in, on or abrut the leased prealses,
9, INSYRANCE: Lessee horeby covensnts and agrees ot all Hnts'c'urlnn’--?-' o -

tha tera kercof to obtain ond maintzin and keep In force for the rutual bencfit of

Lessor ead Lessee gencral public ilability Tnsurance agolnst clnlms for personal

o : .'7'&_5-'-'7:.—.'
sideuolks or premises adjacent to the lcased pre-nlscs In the follwlng m\mtl‘ 0N

badily injury per accident, $100,000; one or core bodlly lnjury per uctdent.
$300,020; propcrty damage per one accident, $25,000, ‘Lessee shall provldo f '

insurence nd extended coverage In amount equal to 100% valus of mpmvmnh, copy provid
to Lessor. In event of cancellation, Lessor shall be notified 30 days prior to cancellation in vrlﬂng-
10, PUBLIC UTILITIES: Lessee agrees to pay all charges for water. gas. LY

clectricity, or other public utilitles Incurred by It In :onnectlon ul:h the dem!scd

premiscs,
11, HECHANICS LIENS: Lessee agrees to kecp the pécmlsgs free and lear
of‘an'/ lien or cncumbrance of any kind whatsocver c¢recated by ﬁcsspe's acts o; omlss!o&%.
Iz, SUBLETTING AHD ASSIGNMEJT: It Is understood that Lessse'ls {n the’
busincss of franchising TACO BILL locations to franchlsees. for thelr Inélvldual
oprruliovn, Lessee shall have the right to assign or sublet the sald prcmlsr.i to

other perting; however, in the cvent sold lcascd premises are sublet, or this Jease
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il <

il i - . i o B 2y R n~‘.‘< R LR '
Cois susinnety loees: er‘;.shullldﬂ b relicws of the gz%g': :

. AN . g

o/ th Lo ot ntitiiae of this lerse, !

13, CuiginiaTioil: 4f, withcut Lessce's foult, the oprratlon{ﬁn the prcmlscs W-ﬂ

n 2N
or If Such opcrnt!an orh

i1la 0, au? soch condition coitinues for xhnrty (30) duyS

llfﬁlhn\t thiz leoze by glving Lessor at Jeast, tharty l,o) days urlttcﬂ nattcn.k

cvent thot Lessec docs not exercise its rtht to lcrr‘nﬁtc thls lc se. u

In the B
Sald ot of busines shall be sisianticled by the )
rent skall Lo reduced prepartionate.to the resulting loss of bu3|ncss.' The proce

swvard shall &L— Lessar &Lcssac W—,
wpanls end ke trem o

of tuy ¢rnd caction

tu owh b Interests, uld ugelm.oa ond any resuliant comzanustion beleg

W, BIMDING 0N SUCCUSSARS AMD ASTIGHS: The toras, conditlons, and eow

partiesn boreto, their heirs, personal representatives, suctessors, or aswigns and

shall run with thee land; ond where mare then onc party shall be Lessors under this

viard Lestor vhicnever veed in this lease shall be deemsd to tnclude ol

Teace, the

perties lecar=Jointly an?! niverally, e

15. HOLOL£§ OVER: Any holding over after the cxplratloa of the term of

this lecase with the consent of the Lessor shall be construed to be [ tcn*ncy fron

.

month to ronth oo the same Lerms and conditions hereln specified so far as appllcablz

end oL the last prevailing rental,

.

1C. FIRST RIGHT OF REFUSAL: In the cvent Lessor shall negotlate a sale
of the deised premiscs during the term of this lease, Lessor chall first offer In
writing the s00d pronises to Lessoe vpon the same terms and conditons as the pro-
pos-dd sale, lessoe thall have the right to purchase the sald prcnlscstapon the
ter: w and coenditions offernd,  In tie event that Lessce docs nol excrelse this right
teo purehoss wiihin 15 days, Lessor way then sl the sald prcalses to such other

Poers . ma e e, desire gnon Uigre g condlitions and terms,
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Ao da et o o, -

‘ ‘ 17, Pl G TEEI00 CLINSEe  In the event the oo sed pres .Iuct re o purt

oa wbmin tenier, Lecsor agrees it will not leese to of perrit toiwcrclc “‘W

. i ] g
posiioe of the said shopping ceater to @ Lc;sge of othc.rmse rng g¢ g_’m hc .Lu, acss

of c:ireting o retail fosd outlet, w1 )
1. TeADL TIXTURTS:  Lesser sholl have the rlght to- rcx'.ave

Lo

fiste o omd vguine e

Vies pricr to terwination i0 net in de-foult,

v clreunstoaces useror ocquire any interest in fixtures bcarlng thc TACO

i
registered or otherwisc, Lesses shall reimburse Leuorforeosto_ WP° "mﬂ

Bl no -, or synbal, Shht
ical inj upon | of safd trace fixtures and equipment. LT
ony Phﬁ'm' ey 'Ic: buul‘(li,s'nkgl“u'm\Trlem'o‘w Lessee sholl svbordinate this lcasc to ary loan on Sl ‘,'-.

un. Vi

221 o ity provided, however, that the terms and conditions of s5aid lua-x c.c

Py Lost . Lessas shall not withhold approval unreasonably.

w8 Fors (AL A short forw of this feere shall be executels 7 \

[a

th, pacties sod aceardsd wlth the ety recorder fn the cuunty whercln the prealscs o

are 1 e . co
i . - e

I

21, J0T7L OR PARTIAL DESTRUCTION: In casc the demlsed prt:als:s oi' lhc'.

builcing or buildings wherein tie demised prcmlscs are loutcd sholl at MY !lﬂ
R n o

duriey the term of this lease be damagcd by Hre. flood. tornado, or by thc O,M“uw 2

the Lessce may at its option, terminate this lease. lcsscc shall be cntlt]cd t ]

o

an abatcment of rent for the period durlng whlch the demlsad prcmscs are rendercd

untenantable or Incapable of use as a TACO BELL re_s:aurant. in the evcnt_ tbnt » Z :
part only of the demised premlscs is rcndcrcé untc-nantablc'or incapable of su;:h 'v‘s'e., .
the rent shall be reduced in the proportion which thc floor arco of saj.d part of the i .
demlscd premlses bc.'xrs to the floor orca of the cntlrc denlscd prcmlscs. ln the ~ .

evert that the dawage shall be such es to make It Impractical to conduct the nommzl ™ .

operation of busincss, this lease <hall thercupon ccase ond expire at the clection

of the Llessce,

m e eme e e o e e e B U |
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) . 0oid ul}'o Lessor ¢nen hereby giont : Lessee thed

Cprivit oL ent oniicn Lo estend this lease fpr o puerlod of flve (s) 3cHr?1an

th Coir 0 canitation hereof , upon the same (crms and conditlons as leﬁuln owr e

taii I, wpon aolice tn writing to the Lcssor of Lessec s lntcnnou to Qgc:cts

i o, tiva, given al lewst nincty {c0) days pr!or to thc cxplratlon Oﬁ‘ibc tcm
nﬁw 22 r"\ ot

ficree”,
. ’ -t . - - - o : - v'b“'- L

%3, DUrfILT OF_LESSFE: UM Lessee shall mkc dcfru!t with rc:.{-cct' to any"

obliveifons, coveamts or 23recrients to be pcrformed by Less:e, as set forth herrfn v

ond if such defeuit be not cured by Lessce wlthln thlrty (30) days aft r Lessor ha' 4

notifice Lusere in writing of such dcfault Lessor may forth.ﬂth rc-cnter upo‘

p -wises ond exercise #ay right or resedy provided by lew © reln provi od fo T
No waiver of any brea%h shall affect or aiter any temm or. :on?hon Wi f ons

per it ted.such term or condition shall continve Ia full force and oﬁect with mpecf 1) any othst
existing or subseq'ucnc breach thereof. o

1CLIEY'S FITS:  In the event that cither pacty comxnces an action '~
to « AT oy af e provisione of this lease, the preveiling purty shall be ‘on=

LIt o his teonaahle cttoreey's foes Tnourred In conacetlon with such ictlo.'\.' -

l_f ~\~_‘ ‘

[
- -*-—n'rr—

5. NOTICTS: Al notices ond dcmmds of ony kind mlch louor or Lruoo rtEe

nCy roguire to or desire to give to or serve upon the otlmr r.;ay be glven by
depasiting onz copy of jt in the United States Mall, poslngc prepaid, reglstcred

rafl addressed es follows:

TO LESSOR: ._..Domﬁxx_M._Hlm

TO LESSEE: 2l:2h Moreton Street

Torrance, Californla 90505
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27. MISCELLANEQUS: The interprelation of this lease shall be governed by the

laws of the State of Colifornla.

In the event that any portion of this lease is found 1o be invalld or unenforceable,
the remainder of the lease shall still be an enforcecble agreement between the partles,

28. GROSS RENT: Anything to the conirary notwithstanding, odditlonal tental for
the leased premises shall be 5% of the amount of Lessee's gross sales less the minlmum guoronieed
monthly rental previously paid by Lasiee, less amounts paid by Lasies for joxes and cmawment,
Said amount shall be paid quarterly and adjusted onnually, In the event, afer gross soles ore

overaged for the lease year, Lasses has poid Lassor more ndditional rental then colled for in

this lease, Lesses shall opply said overage agoinst the next mini rental payments. In the

.
event, after gross sales are averaged for the lease yeor, Lesses dwes Lessor oddlifonal rental,

€« . -
same shall be paid with lho next renf| payment, S0 )

-

29, CONDITION. The obligation of the Lessor to luu thr

property herein deucrébed shall be apeciﬂcally contlngeut upoa.‘
satisfact
Lessor obtaining g/release and surrender of the pram:lul prior to

commencenment of construction of the prrovementl thereon, LT
Sd. ESCATATION OF RENT. The nonthly rental ptovided in % ghe -
Paragraph 3 hereinabove shall be adjusted every five (5) years SR
an increase increment of PIFTY DOLIARS (s50. 00) each lt tho cxpirlucn
of every five (5) years so that the first ucahtion 1n rent shall be .

effective five (5) years from date of commencement of chu lease and each”

1

five (5) years thereafter there shall be an anmmg of FIFTY DOI.IARS

(550.00) over and above the previous rental amount,
LESSOR: LESSEE: .

P2t Dar ity D29 ilerems  TACO BELL, A CALIFORNIA CORPOSATION
7/

Date: 2 RF-<9
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RECORDING REGUESTED 2Y -
Escrow MNo. WG 069483 THX/sl
;-.6ce1t)u 0, L '22—?37 2 e ""':»~u,-\m.-...‘__, -
Code Arez 61-7 7 Fos T S L e t“:‘\-
FI Qi“"‘ ll'r\n- .- I!—;
WHEN RECORDED MAIL TO 3 <88 8 1365 Oa}
} PADL p, T )
- S l-'u a :
Setn o iH,
RETURN TO.WILLOY GLEXN N5 Claaa Cavayy, G, i 5
. ‘e M

GRANT DEED

YALLEY TITLE COMPA'NY
- Affix
By this instrument dated January 20, 1965 , for a valuable consideration, IRS
- ] ¢_none
ASUTO KATO AND TOMIKC DOROTHY KATO, his wife, and
HEILRY Y. EATO AND MAY U. KATO, his wife ‘ ’
he:eby GRANT (S) to .
THOMAS A. HIURA and DOROTHY K. HIURA, his wife, as community property
The following described Real P;operry in the -Srcre‘of Colitornia, County of Santa Clara
All of Lot 11, as shown upon that certain Map entitled
"Tract No. 640" which Map was filed for record in the
\ office of the Recorder of the County of Santa Clera,
Y State ‘cf California, on Jaruary 30, 1950 in Boock 25 "of
A Mzps, at page 15. _
| B | 1
3 ///M & )7 //»//,/izh /(,L’;C:_
edoirY Y, KATO . YASUTO
X STt Tt 4= s Lol L h Ah
. TOMIKO DOROTHEY KATO 4~

‘FAY U. K/.

On Febr\.arv l& 1965 Hcfou me, « Notary Public, in md for said
Y. XATO, MAY U. KATO,

and State, pcncnallv -n eared H:.I
TOI\EU\O DOPOTH‘.’ A(ATO

STATE OF CALIFORNIA ? Coun
COUNTY OF } o YX UTO XATO AN
Santa Clara tnown to me 1o he the p-uaws whase name S_3r€ wbl.'.nbcd to tha within iratcument
ond acknowledqed to me thet th-y saecyted the sama.
IN WITNESS \VHEREOF | heve hareunto tat my hand and affised my officiol sesi in
gm’:;u.ﬂ—_...__:::w : LT R— County of Santa Clara the day end yeer ia this
- THOMAS H KQUSE ﬁ carhi f|cn| finnt sbove wriltan, / /Z
NOTALLS 2CCuc h / ))V"_, L Zud
ta QI
.s“-" :'A\ ‘f'“ Com Y C it . { . Natery Public in and fel S.d Counly and Stats
My Commission Expiras _, (‘Jlxamu: aL .‘J’:ru:.z _
Hly Commision Cxpircs Depiembe. 3, 195
~
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"IN TG LEASE ARERNDNT

Corceriing that certain lease date” March 18, 1Y,
" Feroven SUAGTHY . KIUSA hereirafter refervec te as Lossew,
8¢ T'CC BELL, hereinafter referred to as Lesesss, vegavding
thar certair derised premises located at 1546 Cosvigm, Sem
Jose, Californis.

4s set ferth in Parapragh d—c of satd leass, the
cinlzmo conthly rental payments shall de imeteased {2 -'ﬂ
emisl to 1/12th of 102 on all fimds contridutsd ta exeess of -
$35,000.00.

It {3 hersby apreed My and between Lessey oand Lasess
that said excess to be considared Lo this lesse smmes “. )
$13,066.46, and said sum shall be patd by Lesser. In ensidere~
tion of said paysanc by Lessor, 1t 1is understsod thef ' lh -lny
rental shall be {ncressed from $723.00 te $833.89 MA'O
vesrs; $775.00 to $833.39 second five yearsy $823.00 ¢t ””c.
third five years; $875,00 to $983.89 fourth five years,

effective as of dats lease term commenced,

I

LESS0R: LESJER:

4
Y
N (Yol A '/4«.. TACO BELL, a Californis eorporstise

,»/,‘. “25,2 27> Ak vt By

Date: \j" 2—2° Dltﬂ%
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THIS IEASE AMENIMENT is made mthis4ﬂ1dayofDeaenber
1889, by and between DCROTHY M. HIURA, hereinafter referred to as® "les-
sor", and Taco Bell Corp., a California corporation, herejnafterxgaf

to as "Lessee". ol

(A oY O T 4T

WHEREAS, Lessor and Lessee entered into that certain lease
Agreement dated March 18, 1969 (the "lease") in which lessee leased from
lessor that certain real property in the City of Campbell, County of
Santa Clara, State of California, generally described as 1546 Camden Ave—
ne.

WHEREAS, the prime texrm of the lLease expires February 28,
1990, and allows for one (1) flve-yearremwaloptlm, the Iessor and
Insseedsiretoamerﬂtmelease

NOW, THEREFORE, in oonsideration of the matual agreements
herein contained, lessor and lessee hereby agree as follows:

1. Term Term of lease shall be an additional two year period,
fram March 1, 1990 to February 28, 1992.

2. Option Further, Lessor shall provide lessee with the right
to renew the lease for three (3) additional one year

option periods.

3. Rent lessee shall pay to lessor a fixed monthly rent of
$1,200.00, vs. 5% of gross sales, throughtout the
term, and any option peried thereafter.

4. Notice Lessee must notify the Lessor of its desire to
exercise any one of the ane (1) year option
pericds at least one mndred fifty (150) days
prior to the expiration of the term being extended.

5. Modifications
Except as expressly provided in the Lease Amercment,
the Lease shall remain unmodified and in full force

and effect.
IESSQR: LESSEE:
DOROTHY M. HIURA TACO EELL CORP.
a califgmja Corporation
Dorothy’ M. Hiura " \pdtrick Fleflagan /7

Its: Division Vice President
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THIRD AMENDMENT
TO

STANDARD FORM LEASE AGREEMENT

This Third Amendment To Standard Form Lease Agreement (the "Third
Amendment"), dated the 19th day of December, 1994, is made and entered into by
and between DOROTHY M. HIURA, a married woman ("Lessor") and TACO
BELL CORP., a California corporation ("Lessee"), and amends that certain
Standard Form Lease Agreement dated March 18, 1969, as amended by Addendum
to Lease Agreement executed May 7, 1970 and May 13, 1970 by Lessor and Lessee,
respectively, as further amended by Lease Amendment dated December 4, 1989
(hereinafter collectively referred to as the "Lease"), with reference to the following:

RECITALS:

A) Pursuant to the terms of the Lease. Lessee leases from Lessor that certain

real property and improvements situated thereon commonly known as 1546

Camden Avenue, City ¢f Caimpbell, County of Santa Clara, State of California (the
"Demised Premises"); for a term that commenced March 1, 1970 and after exercise

of all granted renewal options, will expire February 28, 1995; and

B) Lessor and Lessee mutually desire to (i) extend the Term of the Lease, (ii)
provide for one (1) renewal period of five years, (iii) grant to Tenant an option to
terminate the Lease, and (iv) eliminate payment of percentage rents.

NOW THEREFORE, with reference to the foregoing Recitals. all of which are
incorporated herein and made a part of this Third Amendment, Lessor and Lessee

hereby agree as follows:
L. EXTENSION OF TERM
Article 2 of the Lease is amended in its entirety to read as follows:

The term of the Lease shall be deemed automatically extended for a period of
five (5) years, commencing March 1, 1995 through and including February 28, 2000

(the "Extended Term").
1L OPTION TO RENEW

Article 22 of the Lease has expired and shall be deemed to be deleted in its
entirety to read as follows:

"22. Provided Lessee is not then in default under any terms and conditions
of the Lease, and provided Lessee has NOT notified Lessor, in writing, on or before
December 28, 1999 to the contrary, the Extended Term shall be deemed

File #567/jac[12/20/94]
Campbell, CA
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automatically extended for a period of five (5) years commencing on March 1, 2000
through and including February 28, 2005 (the "Option Period").

I RENT Do o> £f

Commencing March 1, 1995, Articles 3, 128 and 3(;3of the Lease shall be
deemed deleted in their entirety, and Article 3 of the Lease shall be deemed to read

as follows:

“3. Lessor and Lessee acknowledge and agree that the fixed base rent
("Rent") payable during the Extended Term (as defined in Article I above) and
during the Option Period (as defined in Article II above), if exercised, shall be
payable in advance on the first day of each calendar month, without setoff,
deduction or offset of any kind whatsoever, at such place as may be designated from
time to time by Lessor, as follows:

3.1  The Rent payable during the Extended Term shall be at the rate of
Four Thousand Eight Hundred Sixty-Five Dollars ($4,865) per month.

3.2  The Rent payable during the Option Period, if so exercised, shall be at
the rate of Five Thousand Three Hundred Fifty Dollars ($5,350) per month

If the Extended Term or the Option Period, if exercised, commences other
than on the first day of the month, or ends other than on the last day of the month,
the Rent for such month(s) shall be prorated on a thirty (30) days basis."

IV.  RIGHT OF EARLY TERMINATION

Provided Lessee is not then in default of any term or provision of this Lease,
Lessee shall have the right to terminate this Lease upon Lessee's delivering to
Lessor its sixty (60) days' written notice of Lessee's election to so terminate the
Lease and the stated date of vacating the Property.

V. RIGHT OF FIRST REFUSAL
Article 16 of the Lease is hereby amended in its entirety to read as follows:

"16. If Lessor elects to offer to transfer the Demised Premises by sale or
_exchange ("Offer"), Lessor shall notify Lessee of the terms of the proposed Offer.
Lessee shall have forty-five (45) days within which to accept the Offer on all terms
stated in the notice to Lessee, or such other terms to which Lessor and Lessee
agree. If Lessee fails to accept the Offer within the 46-day period, Lessor shall be
free to make the Offer available to others and conclude a sale or exchange on the
terms stated in the Offer. If Lessor desires to change a material term of an Offer,
Lessor shall again notify Lessee and Lessee shall have 45-days within which to
accept the changed offer or such other terms to which Lessor and Lessee agree to
sell or convey the Demised Premises.

I
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VL.  NOTICES

Article 25 of the Lease is hereby amended in its entirety to read as follows:

"25.  All notices and demands of any kind which Lessor or Lessee may
require to be served upon the other shall be given by depositing one copy of same in
the United States mail, postage prepaid, certified or registered mail, return receipt
requested, addressed as follows, or by personal delivery or a national overnight
delivery service, addressed:

TO LESSOR: TO LESSEE:

Mrs. Dorothy M. Hiura Taco Bell Corp.

1167 Janis Way c/o PepsiCo Real Estate RE#567
San Jose, CA 95125 17901 Von Karman

Irvine, CA 92714-6212

The place to which said notices shall be sent may be changed by written notice
given as hereinabove provided. All such mailed notices shall become effective on the
third (3rd) day after the date of postmark. Personally delivered notices shall

become effective immediately upon delivery.
VII. NO FURTHER MODIFICATION

Except as specifically modified herein, all terms and conditions set forth in
the Lease shall remain in full force and effect. Any conflict between the Lease and
this Third Amendment shall be resolved in favor of this Third Amendment.

IN WITNESS WHEREOF, the parties have executed this Third Amendment
as of the dates set forth below their respective signatures to be effective as of March

1, 1995.

LESSOR: LESSEE:
AeaiBay 79 fiheccen TACO BELL
Dorothy M. Hiura Californjzcorpdyati
Date: S22 —&L Bx .
ART EVERSON
Its N8tonal vice President
—— ot DweRpTent

Date: ) -£Y-95

Reviewed by:'fL"—:____
jO ANN COWNIE
Date:_/ &3 %5
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Trico )
Ny Tricon Global Restaurants. Inc.
’ PO Box 32220

Louisville, KY 40232-2220
Tel 502 874 1000

November 30, 1999

Mrs. Dorothy M. Hiura
1167 Janis Way
San Jose, CA 95125

Re: Taco Beli #567
1546 Camden Avenue
Campbell, CA

Dear Mrs. Hiura;

The Lease Agreement dated March 18, 1969 and any amendments thereto ("Lease
Agreement”) for the above referenced restaurant expires on February 28, 2000. This
letter is to advise you that Taco Bell Corp., a California corporation, as Lessee, would
like to extend said Lease Agreement subject to your agreement, as Lessor, of the

following terms and conditions:

1. Lessor and Lessee, by execution hereof, agree that the five (5) year option to
extend said Lease Agreement is hereby exercised and the Lease is extended for
a period of five (5) years commencing March 1, 2000 and ending -February 28,

2005 ("Extension Period").

2. Fixed Base Rent payable during the Extension Period will be $48,000 annually
paid in-monthly installments of $4,000.

3. It is hereby acknowledged that all other terms and conditions of said Lease and
of any previous maodifications thereof shall remain unchanged and in full force

and effect.

This letter constitutes an amendment to the Lease Agreement which will be binding
upon both parties’ mutual execution ("Letter Amendment"). Please confirm your
agreement to the aforementioned by executing the signature line below on both of the
enclosed originals. Upon full execution of both of the enclosed originals please return
one fully executed original LetterrAmendment to the undersigned.

Should you have any questions or comn”:enfs please call me at (502) 874-21889.
H
Sincerely, "

TACO BELL CORP.

g f 3 dayof _QDecemoece  1999.
op

By: _/mﬂ.ly_ 717 - A
Name:_Domorsy t4 Hiceq
Title: Carr/gr

w B K

ACKNOWLEDGED and AGREED this
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Yum! Brands, Inc.
1900 Colonel Sanders Lane
Louisville, KY 40213\

Phone 502-874-8300

Fax 502-874-8848

November 18, 2004

Mrs. Dorothy M. Hiura
1167 Janis Way
San Jose, CA 95125

Re: Taco Bell Restaurant #567
1546 Camden Avenue
Campbell, CA

Dear Lessor:

The Lease Agreement dated March 18, 1969 and any amendments thereto ("Lease
Agreement") for the above referenced restaurant expires on February 28, 2005. This
letter is to advise you that Taco Bell Corp. a California corporation, as Lessee, wouid
like to extend said Lease Agreement subject to your agreement, as Lessor, of the

following terms and conditions:

1. Lessor and Lessee, by execution hereof, agree that the Lease Agreement is
extended for a period of five (5) years commencing March 1, 2005 and ending

February 28, 2009 ("Extension Period").

2. Fixed Base Rent payable during the Extension Period will be $50,400 annually
paid in monthly installments of $4,200.

3. It is hereby acknowledged that all other terms and conditions of said Lease and
of any previous maodifications thereof shall remain unchanged and in full force

and effect.

This letter constitutes an amendment to the Lease Agreement which will be binding
upon both parties' mutual execution ("Letter Amendment"). Please confirm your
agreement to the aforementioned by executing the signature line below on both of the
enclosed originals. Upon full execution of both of the enclosed originals please return

=
%‘ LONG JohN A Q

Au American Fooo”
BELL:
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one fully executed original Letter Amendment to the undersigned in the enclosed self-
addressed envelope.

Should you have any questions or comments please call me at (502) 874-2189.

Sincerely,

ACKNOWLEDGED and AGREED this

Taco Bell Corp, a California corporation

Cathy Bisldp j\

Asset Manager

A9 dayof Aoversar 2004,

By Jeewity 2. abevies
Name: ZJo/;n—;,;y LT STl R A
Title: AEssoe.

"Lessor"




