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1 STATEMENT OF JURISDICTION 

2 Plaintiffs allege two federal statutory claims under Title VI and Title 

3 VII of the 1964 Civil Rights Act, as amended, 42 U.S.C. § 2000d et seq. and § 

4 2000e et seq.. Jurisdiction of the subject matter of this action was established 

5 in the district court pursuant to 28 U.S.C. § 1331 and § 1343 and 42 U.S.C. § 

6 2000e-5(t)(3). First Amended Complaint, Docket No. ("DKT#") 13. 1 

7 Plaintiffs appeal from a final judgment of the district court, pursuant 

8 to FRCP 58, finding for Defendants on both counts and entering judgment in 

9 favor of Defendants. Opinion and Order, DKT# 417 ("Op. & Ord. "); 

10 Judgment, DKT # 418. This Court has jurisdiction over Plaintiffs' appeal 

11 pursuant to 28 U.S.C. § 1291. 

12 A timely appeal was taken by Plaintiffs within the thirty days 

13 permitted by Federal Rule of Appellate Procedure ("FRAP") 4(a)(1). Judgment 

14 was entered on September 23, 1996, Judgment, DKT# 418; the appeal was filed 

15 on October 16, 1996. Notice of Appeal, DKT# 432. 

16 

17 STATEMENT OF ISSUES PRESENTED 

18 I. Whether the initial attempt to "validate" the CBEST--which utterly 

19 failed to undertake a job analysis that identified any elements of work behavior 

20 and which was therefore unable to determine that the CBEST is "predictive of 

21 

22 

23 

24 

1 Documents from the record are cited by their district court Docket 
Number and tabbed in the Excerpts of Record accordingly. Trial Exhibits are 
cited herein and tabbed in the Excerpts by their trial exhibit number. 

1 



1 or significantly correlated" with elements of work behavior--was a 

2 professionally acceptable method for employment test validation. 

3 II. Whether the Defendants' decision to attempt validation of the CBEST 

4 for one "generic" position complies with the requirement under Title VI and 

5 Title VII that a test which disproportionately impacts minorities be job-related 

6 for each position the test selects for. 

7 III. Whether the CBEST test items have ever been shown by 

8 professionally acceptable methods for employment test validation to actually 

9 measure the basic skills they purport to when Defendants have never offered 

10 any evidence of such a relationship as required by law and when the only study 

11 undertaken by Defendants in this regard demonstrated a failure of CBEST items 

12 to measure the skills they purport to. 

13 IV. Whether the revised CBEST satisfies the requirements of Title VI 

14 and Title VII that the specific skills tested be limited to the "important or 

15 critical" reading, writing, and math skills needed by educators when Defendants 

16 retained many skills on the CBEST which were determined to be less than 

17 important. 

18 V. Whether the passing standard for the CBEST writing sub-test is job-

19 related when the only passing score study ever performed on the writing sub-

20 test demonstrated that 9 or lO--not 12--out of 16 distinguishes between 

21 educators who do and do not "write well enough to teach". 

22 

23 

24 2 
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1 VI. Whether the district court complied with the requirements of FRE 

2 706 mandating an expert report and cross-examination for court-appointed 

3 experts when it appointed and used an apparently biased court-appointed expert 

4 without requiring any report or permitting cross-examination. 

S 

6 STATEMENT OF THE CASE 

7 This action is a civil rights class action challenge to the California 

8 Basic Educational Skills Test ("CBEST"), one of the exams required for 

9 obtaining a credential to teach, counsel, or administer in the public schools of 

10 California. Plaintiffs include eight individual educators and the largest Latino 

11 and Asian-dedicated educator organizations in California and one of the largest 

12 such African American organizations, the Association of Mexican American 

13 Educators, the California Association for Asian-Pacific Bilingual Education, and 

14 the Oakland Alliance of Black Educators (collectively, "Plaintiffs" or 

15 "Educators "). The district court certified the case as a class action on behalf of 

16 all Latino, African American, and Asian educators adversely affected by the 

17 CBEST, Op. and Ord. at 6, DKT# 417, a class now conservatively estimated to 

18 number over 50,000 educators of color. See Class Cert. Order, DKT# 132 at 

19 10:20-23. Defendants are the State of California and the California 

20 Commission on Teacher Credentialing (collectively, "Defendants" or "CTC"). 

21 Plaintiffs claim that the CBEST has a disproportionate adverse 

22 impact on Plaintiff class members seeking jobs in the public schools without 

23 
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1 being properly "job-related" to those positions as required by Titles VI and VII. 

2 Following trial, the district court ruled for Defendants on both counts. The 

3 court ruled that, although the CBEST does adversely impact each of the three 

4 ethnic groups in the Plaintiff class, Defendants had met their burden of 

5 establishing the test's job-relatedness through a series of validation studies, all 

6 of which the court found to be professionally acceptable. The court also ruled 

7 that Plaintiffs had failed to prove the existence of less discriminatory, 

8 substantially equivalent alternatives. See Op. and Ord., DKT# 417. 

9 Plaintiffs, in pursuing this appeal, contend the district court 

10 committed several legal errors in its validity determinations. Instead of 

11 requiring that Defendants meet the demanding showing necessary to establish 

12 the job-relatedness of the CBEST, the district court based its decision on what it 

13 took to be the "self evident" facial validity of the test. Justifying a test which 

14 adversely impacts so many on the basis of its appearance as "easy" or 

15 "relevant" are the types of simplistic notions that Title VII prohibits. The 

16 requirement that tests with adverse impact like the CBEST be validated as job-

17 related is especially appropriate where, as here, a single test is used to limit 

18 employment opportunities for not just one, but for a broad array of jobs. 

19 Plaintiffs challenge the court's validity determinations with respect to 

20 both the original CBEST, first implemented in 1983, and to the "revised" 

21 CBEST which Defendants implemented in 1995, on the eve of trial and after 

22 post-litigation studies pointed to infirmities in the test. Even should this Court 

23 
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1 uphold the "revised" CBEST, the lack of validity for the original exam 

2 nonetheless warrants a finding that it was unlawful and a remand for a 

3 determination of appropriate relief. Plaintiffs contend, however, that many of 

4 the problems with the CBEST's validity--the lack of validation for each position 

5 at issue, the lack of validity as to the items, the failure to test for only critical 

6 or important skills, and the invalid passing standard on the writing test--have 

7 carried over to the revised CBEST. Accordingly, both tests are unlawful. 

8 

9 STANDARD OF REVIEW 

10 This Court reviews the five validity issues raised by Plaintiffs de 

11 novo. All five issues involve mixed questions of law and fact. The Supreme 

12 Court has defined mixed questions as those in which "the historical facts are 

13 admitted or established, the rule of law is undisputed, and the issue is whether 

14 the facts satisfy the [relevant] statutory standard, or to put it another way, 

15 whether the rule of law as applied to the established facts is or is not violated. " 

16 Pullman-Standard v. Swint, 456 U.S. 273,289 n.19 (1982). In U.S. v. 

17 McConney, 728 F.2d 1195 (9th Cir. 1984), this Court determined, en bane, the 

18 process for determining the standard of review involving such mixed questions. 

19 "If application of the rule of law to the facts requires an inquiry that is 

20 'essentially factual,' ... the district court's determination should be classified as 

21 one of fact reviewable under the clearly erroneous standard." Id. at 1202. Yet: 

22 If, on the other hand, the question requires us to consider legal 
concepts in the mix of fact and law and to exercise judgment about 

23 
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the values that animate legal principles, then ... the question should be 
classified as one of law and reviewed de novo. 

Id. Most mixed questions will be reviewed de novo the Court acknowledged, 

"because usually the application of law to fact will require the consideration of 

legal concepts and involve the exercise of judgment about the values underlying 

legal principles." Id. 

The Pullman-Standard case was a Title VII disparate treatment case. 

There, the Supreme Court found that the state-of-mind determination required 

to discern the intent to discriminate is "essentially factual" in nature, indeed, 

that it "appears ... to be a pure question of fact". Pullman-Standard v. Swint, 

456 U.S. at 288, 289. The instant disparate impact case involves, however, a 

"legal concept" of discrimination, see id.. That is, whether Defendants can 

justify their use of the adversely impacting CBEST exam through a sufficient 

showing of "business necessity" and "job-related[ness]" . 42 U.S.c. § 2000e-

2(k)(I)(A). By definition, the resolution of this question will involve "the 

consideration of legal concepts and ... the exercise of judgment about the values 

underlying legal principles." McConney, 728 F.2d at 1202. See also Bratt v. 

County of Los Angeles, 912 F.2d 1066, 1072 (9th Cir. 1990).2 

2 Plaintiffs do not claim, and this Court need not determine, that all issues 
arising from a Title VII or Title VI disparate impact claim require de novo 
review. The issues raised herein, however, all concern matters in which the 
facts have been established below and where all that remains is for this Court to 
exercise its independent legal judgment in applying the law to these facts. 
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1 FACTS 

2 I. THE CBEST HAS HAD A "RECURRING ... SIGNIFICANT AND 
SYSTEMATIC" ADVERSE IMPACT ON MINORITY TEACHERS 

3 & THE CALIFORNIA STUDENT POPULATION. 

4 Since February 1983, the California Basic Educational Skills Test 

5 ("CBEST") has been required for almost all of California's certificated teaching 

6 and non-teaching positions in the public schools. Cal. Educ. Code § 44252(b) 

7 (West's 1993 & Supp. 1997); id. § 44830(b).3 Teaching positions for which 

8 the State has required the CBEST include that of elementary school (or 

9 "multiple subjects ") teachers, §§ 44259, 44256, and secondary school (or 

10 "single subjects") teachers in the areas of Agriculture, Art, Business, English, 

11 foreign languages, Health Science, Home Economics, Industrial and 

12 Technology Education, Mathematics, Music, Physical Education, Science, and 

13 Social Sciences. §§ 44259, 44256, 44257. Non-teaching positions for which 

14 the State has required the CBEST include administrators, § 44270, school 

15 counselors (or "pupil personnel services "), § 44266, librarians, § 44269, school 

16 nurses, § 44267.5, clinical or rehabilitative service personnel §44268, and child 

17 center (e.g., pre-school) supervisors, § 8360.l. 

18 Since its inception, the CBEST has adversely impacted minority 

19 educations in a "recurring, large, significant and systematic" manner. Exh. 573 

20 at 12; Op. and Ord., DKT# 417 at 26-7. Whites pass the CBEST at a rate of 

21 

22 

23 

24 

3 Unless otherwise noted, all subsequent code references are to the 
California Education Code). 
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1 80%, while African Americans, Latinos, and Asians pass at rates of 38%, 

2 49 %, and 53 %, respectively. Exh. 573 at 12; Op. and Ord., DKT# 417 at 26-

3 7.4 Throughout the CBEST's history, the CTC has repeatedly acknowledged 

4 the adverse impact of the test upon the Plaintiff class. See ~ Exh. 106 at 5, 

5 107 at 5, 111 at 4, 117 at 4, 122 at 77. So have contractors and committees 

6 sponsored by the CTC. Exh. 206 p. 6.9, 2.41, 4.20; Exh. 1855 at p. ii. 

7 The adverse impact observed with respect to the CBEST is not a 

8 mirror of the impact typically observed on standardized educational and 

9 employment tests. The degree of the CBEST's adverse impact on the math and 

10 reading subtests is substantially greater than that observed on most such tests, at 

11 least as concerns African Americans and Mexican Americans. Lefkowitz 

12 Direct at p. 12-16, Exh. 576A; Exh. 582; T.1878-1880. 

13 Though the CBEST is offered six times each year, Op. and Ord., 

14 DKT# 417 at 5, many educators of color who suffer a CBEST failure quickly 

15 elect to pursue career options other than public education. According to a CTC 

16 study, among minorities who fail the CBEST a single time, 25% of Latinos, 

17 41 % of Asians, and 48% of African Americans do not return for further 

18 humiliation. Exh. 116 at 6-7, 9. See,~, Plaintiff Sam Genis (left public 

19 

20 

21 

22 

23 

24 

4 The district court's order contains a drafting error. At 26:9, the court 
reports the White pass rate as 73.4 % . This is the pass rate for "All examinees" 
reported on the line directly below the White pass rate in Dr. Poggio's Direct 
Testimony. Plaintiffs' and Defendants' experts both agree, the White pass rate 
is 80%. Exh. 573 at 12:17; Op. and Ord., DKT# 417 at 26:22. 

8 
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----------------------------------------

1 school employment to teach in private schools); Plaintiff Diana Kwan (pursued 

2 career in airline industry). Op. and Ord., DKT# 417 at 5-6. 

3 With respect to test-takers of all races, the CBEST fails 45 % of 

4 incumbent teachers who take it, 25 % of California college graduates, 25 % of 

5 those holding Master's degrees, and 10% of the graduates of Stanford's 

6 prestigious School of Education. Poggio Supp. Dir., Exh. 576 at 45-46; 

7 Haertel Direct, Exh. 578 at 40: 14-41: 18; Exh. 122 at 17-22. Defendants have 

8 offered no empirical evidence that a widespread basic skills deficiency has ever 

9 existed among California public school teachers and/or graduates of California 

10 education programs on the order of magnitude suggested by CBEST failure 

11 rates. T. 2569:5-2571:19, 2563:1-13; Wright Depo. 12/5/95 at 126:9-127:3; 

12 Haertel Dir., Exh. 578 at 40:24-45:12; Poggio Supp. Dir., Exh. 576 at 45; see 

13 generally Exhs. 1850, 1973, 1641, 1970. 

14 During the years that the CBEST has been in place, the minority 

15 teaching force has largely remained static, with the percentage of African 

16 American teachers declining. Exh. 570 at 1, 3. At the same time, the public 

17 school student body has moved from a majority white, to a "majority minority" 

18 composition. Exh. 50 at 13. Now nearly 60% of the student population 

19 consists of ethnic minorities. Id. at 2, 13. See also Exhs. 48, 49, 51. 

20 Nationally, according to the U.S. Department of Education, 

21 California has more than 42 % of the country's Limited-English-Proficient 

22 ("LEP") students. In California's public classrooms, nearly one out of three 

23 
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1 students come from a home where English is not the primary language. Jew 

2 Direct, Exh. 579 at 24:3-7. Currently, there is approximately 1 Spanish 

3 bilingual teacher for every 92 Spanish-speaking LEP students; 1 bilingual 

4 teacher for every 116 Cantonese LEP students; 1 bilingual teacher for every 

5 690 Vietnamese LEP students, and only 9 bilingual Hmong teachers to serve 

6 nearly 30,000 Hmong LEP students. Exh. 51 at 6, 16. 

7 A 1991 report published by the State Department of Education cited 

8 the CBEST as one of the primary causes of the severe shortage of bilingual 

9 teachers (then estimated at 14,000). Exh. 559 at 13, 19,27. A CTC-

10 commissioned study found the CBEST is "[t]he greatest barrier to increasing 

11 the number of underrepresented groups in teaching". Exh. 206 at 6.9. 

12 

13 II. THE CBEST READING AND WRITING TESTS ARE COLLEGE­
LEVEL. THE REVISED MATH TEST IS PRECOLLEGIATE. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

The district court, referring only to math items on the recently 

revised CBEST, concluded that the CBEST tests "at most secondary-level, 

precollege skills." Op. and Ord. at 11, DKT# 417. The only evidence 

concerning the other two sub-tests suggests otherwise. 

Defendants' expert performed a readability analysis which 

demonstrated that the mean readability of the reading questions was at grade 

levels 13.92 and 12.82 respectively, with some passages as high as the 20 to 

23rd grade level. T. 1167:17-1170:17; Exh. 637 at A20415-A20416. 

10 



1 The writing test is set at a level substantially higher than required for 

2 a college graduate who "writes well enough to teach". Exh. 120 at 20, and 

3 Table 20; see infra Facts at § IX. The fact that the math test should test only 

4 rudimentary math skills was found unremarkable and consistent with other job 

5 analyses for teacher jobs by Defendants' expert, Dr. Lundquist. Exh. 1541 at 

6 312; T. 1081, 1095.5 

7 Defendants and their contractors consistently have described the 

8 CBEST as "college-level". See,~, Exhs. 73 at 1; 125 at 12; 206 at 4.3. 6 

9 

10 III. A SHORT HISTORY OF THE CBEST AND ITS VALIDATION 

11 The CBEST was developed in 1982 by Educational Testing Service 

12 ("ETS"), pursuant to a contract with the State of California. The first test was 

13 administered in December 1982. The statutory requirement that credentials not 

14 be issued and that school districts not hire credential holders absent proof of 

15 CBEST passage took effect on February 1, 1983. AMAE v. State of 

16 California, 836 F.Supp. 1534, 1538-39 (N.D.Cal. 1993) at DKT# 51. 

17 

18 

19 

20 

21 

22 

23 

24 

5 In one of the studies Defendants used as a model for their post-litigation 
job analysis, so few math skills were considered relevant across the educator 
Jobs revIewed that math was dropped entirely from that state's basic skills test. 
T. 1889:2-25, 978:22-980:4; see also Exh. 13 at 2 (Senator Hart did not think 
math should be at as high a level as reading and writing). 

6 When the CTC's CBEST program director took the CBEST himself, he 
did not find the test "too easy", but rather "reasonable and appropriate in terms 
of its level of difficulty." T. 2604:19-24; Wright Depo. 4110/95 at 20:21-21:1. 
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1 Prior to this litigation, Defendants undertook three validity studies, 

2 only two of which were advanced by the CTC as evidence of job-relatedness. 

3 The first effort was the 1982 validity study by Dr. Wheeler and Dr. Elias. Op. 

4 and Ord. at 32, DKT# 417, Exh. 120. The second was a 1985 study by Dr. 

5 Watkins. Op. and Ord. at 33, DKT# 417; Exh. 118. 

b Though the data was all gathered for a third CBEST validity study in 

7 1991 by CTC employee, Dr. Patricia Brinlee, the Commission never reported 

8 the results of this study and never published it in a complete and final report. 

9 See Exh. 131; T. 576:24-582:9.7 

10 After this litigation was initiated in 1992, Defendants retained Dr. 

11 Lundquist who performed the first job analysis vis-a-vis the CBEST in 1994 and 

12 1995 (Exh. 1541). She later followed this study with a content validation 

13 report in May of 1995 (Exh. 1543). Op. and Ord. at 33, DKT# 417. 

14 The results of Dr. Lundquist's work caused Defendants to 

15 significantly revise the CBEST for the first time. Beginning with the August 

16 1995 test, algebra and geometry and similar "hjgher order" math questions were 

17 dropped. Id. at 5; Exh. 1543 at 7-2. In all, 60% of the old CBEST math 

18 items were found inappropriate "because they related to nonjob-related skills". 

19 

20 

21 

22 

23 

24 

7 Six "validity study sessions" at six separate sites were intended to be 
convened for this study, Exh. 131 at A2539, and the study documents reveal 
that data were gathered from 112 individuals at six locations: San Diego, Los 
Angeles, Riverside, Sacramento, Fresno, and the San Francisco Bay Area. Id. 
at A2522-2524 (see "Study Loc"). 

12 



1 Op. and Ord. at 44. These items were supposedly removed from the revised 

2 CBEST. Id. at 44-45. 8 

3 In fact, Dr. Lundquist's job analysis, which had gathered data from 

4 over 1,100 teachers, found that approximately 80 % of the CBEST math test 

5 was not job-related.9 Dr. Lundquist determined that these results were 

6 consistent with other job analyses performed on teacher jobs in other states. 

7 Exh. 1541 at 312; T. 1081:3-22; 1094:12-1095:5. After meeting with the 

8 CTC, however, she decided to do additional work on the content of the math 

9 sub-test alone. T. 1083:17-1084:13; 1086:8-1087:2. This work, which was 

10 not part of her original validation proposal to the CTC, is reflected in her 

11 content validation report. T. 1087:3-1089:20; 1091: 12-1092: 11; Exh. 1543; 

12 Exh. 187. Nineteen math skills were endorsed by small, unrepresentative 

13 "focus groups", as part of this study. Defendants retained these math skills on 

14 the CBEST, overriding the judgment of the 1,100 teachers whose data from the 

15 job analysis endorsed only 10 math skills. Exh. 1543 at i-iv; T. 1096:1-

16 1098:23; 1105:18-1108:25; 1109:4-1110:2; E~h. 631; T.1117:23-1118:1O. 

17 

18 

19 

20 

21 

22 

23 

24 

8 But see Poggio Sup. Dir., Exh 576 p.29-32 (uncontradicted testimony 
that 35 % of the items on the revised test do not match the revised specificatIOns 
using Dr. Lundquist's system for matching CBEST items to the revIsed 
specIfications) . 

9 Dr. Lundquist admitted that less than 14 of 40 items on CBEST test 
forms she had examined would match her Job Analysis specifications and that 
she had never specifically determined the exact number. T. 1156:9-25. Dr. 
Poggio's unrebutted analysis, using ETS's item classification, showed that only 
6-7 out of 40 math items can be classified as job-related under the Job 
Analysis. Poggio Dir., Exh. 575 at 22:16-23:7. 

13 



1 Though Dr. Lundquist also substantially revised the CBEST test 

2 specifications for reading and writing, compare Exh. 138 (original 

3 specifications) with Exh. 1543 at 4-9 to 4-20 (revised specifications), 

4 Defendants did not change the content of the reading and writing tests in any 

5 way. The same reading items and the same writing prompts written for the 

6 prior test specifications are being used on the revised CBEST. Id. at v, 4-23; 

7 see also Op. and Ord., DKT# 417 at 44:5-7. 

8 Although all test-takers--including minorities--performed better on the 

9 revised math test, Defendants increased the standard required to pass the 

10 revised math sub-test from 26 to 29 out of 40. Raising the math passing score 

11 to 29 resulted in essentially the same pass rates for all ethnic groups as were 

12 observed with the original CBEST. Employing the original passing score of 26 

13 on the revised test would have decreased the CBEST's adverse impact on the 

14 Plaintiff class. Poggio Supp. Direct (on Adverse Impact) at 1, 3, Exh. 574; 

15 Poggio Sup. Dir., Exh. 576 at n.32, Exh. 541. 

16 

17 
IV. THE STATE REJECTED MAKIN6 THE CBEST JOB-RELATED 

AT THE OUTSET. 

18 The original CBEST test specifications were not developed from job 

19 analyses of teaching and non-teaching positions but were written by a 

20 politically-appointed" Advisory Board" as mandated by the CBEST legislation. 

21 Exh. 32 at 5-8; see specifications at Exh. 138. At the very first Advisory 

22 

23 

24 14 



1 Board meeting, the State official primarily responsible for implementing the 

2 CBEST legislation, instructed the Board in drafting the specifications that: 

3 The purr.ose of the test is to ensure a reasonable 'foundation' of 
basic skills for all teachers; the skills will not necessarily be job-

4 related per se. 

5 Exh. 13 at 3. (emphasis in the original). 

6 In fact, the State considered and explicitly rejected performing a job 

7 analysis and making the CBEST job-related in 1982. T. 254: 13-259:2, 267: 10-

8 16; Exhs. 20 at 2; 19 at 1, 2, 4; 13 at 3; 24 at 9953 (T. 270-71); 25 at 1 (T. 

9 271-72); 26 (T. 272-73); 31 at 10016-18 (T. 267-70); 23 at 12-13, 15 (T. 273); 

10 27 (T. 273-80); 36 at 1 (T. 286-90); 35 at 2; 179 at 4; 14 at 4. This decision 

11 was at least in part motivated by an awareness of the impending adverse impact 

12 of the CBEST and the desire of ETS and the State to insulate themselves from 

13 Title VII liability under the mantle of "licensing". T. 254:13-259:2; 267:10-16; 

14 Exh. 19 at 1, 2, 4; T. 278:4-6. Defendants elected to live with the "licensing" 

15 rationale despite being told by ETS, by a private education attorney, and by 

16 their own staff that the CBEST was likely sub3~ct to job-relatedness standards. 

17 Watkins Depo. 4/17/95 at 92: 13-96: 16; Exh. 19 at 1, 3; Exh. 14 at 4.10 

18 

19 

20 

21 

22 

23 

24 

10 Moreover, one of the significant reasons for the selection of ETS as 
CBEST contractor was its ability to meet the "extremely short timeline for the 
first administration" of the CBEST. Exh. 22 at 3; Exh. 32 at 9. Use of ETS's 
pre-existing PPST exam, without the requisite a priori job analysis, was the 
only option identified by the State for meeting the statutory deadline. Id.; T. 
282:3-285:25. When first runner-up NES informed the State that a job analysis 
was required, Exh. 31 at 10016-18, its bid was penalized as being "not 
realistic", as "[t]rying to do too much", and as not "fit[ting] in [the] time line. " 
Exh 27 at 9993-4, T.273:17-280:18. 

15 



1 V. DEFENDANTS FAILED TO VALIDATE THE CBEST AS JOB­
RELATED PRIOR TO LITIGATION. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Dr. Wheeler and Dr. Elias were not qualified to undertake the 

necessary job analyses, nor to investigate the job-relatedness of any employment 

test such as the CBEST. They did not have the requisite educational or 

professional training, nor were they familiar with principles of employment 

testing. T. 96:5-98:4; 106:6-13; 368:13-369:22; 377:13-378:18. 

Dr. Wheeler and Dr. Elias, as well as the CTC, admitted that they 

failed to undertake the necessary job analyses to content validate the CBEST for 

any job. T. 106:14-25; 376:25-385:5; Wright Depo. 4/11/95 at 19:8-20:11. 11 

Because they did not carry out job analyses, they did not identify a single 

important work behavior for any job. T. 106:18-21; 381:4-11; 382:4-9. 

Dr. Wheeler conceded at trial that their study did not comply with 

the professionally accepted content validation standards in place at the time and 

that she and Dr. Elias "did not represent the CBEST test as a content valid 

instrument for the State of California, as part of this study." T. 376:25-385:5. 

In carrying out the 1985 study, Dr:'Watkins also failed to undertake 

any job analyses. Dr. Watkins was not qualified--indeed, he admitted he did 

not know how--to do a job analysis. Watkins Depo. 4117/95 at 89:4-16, 90:21-

11 Dr. Wright is the FRCP 30(b)(6) representative for the CTC. His 
deposition testimony was submitted at tnal pursuant to FRCP 32(a)(2), key 
portions of which are included in the excerpts at Tabs A, B, and D. The cited 
portions of Dr. Wheeler's and Dr. Elias's testimony are also included in the 
Excerpts. 
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10 
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91:17; 21:7-22:5, 42:25-46:22. 12 Having failed to do any job analyses, Dr. 

Watkins conceded he too failed to identify any important work behaviors for 

any job. ld. at 89:14-16; see also Wright Depo. 4111/95 at 43.13 

Evidence questioning the CBEST's validity surfaced in the CTC's 

unpublished 1991 study. Some of this evidence corresponded to the same 

concerns over the validity of the math test reflected in both Dr. Watkins earlier 

work and Dr. Lundquist's later work. Dr. Brinlee testified that the results of 

the study suggested the following "global recommendations": 

"(1) that additional time should be given to examinees to take the 
CBEST; (2) that the appropriateness of some of the skills tested 
should be reconsidered (e.g., algebra and geometry); and (3) that the 
second-Ianguage/bias-related issues be further investigated by experts 
in linguistics, testing, and related fields. " 

12 Key portions of Dr. Watkins' deposition testimony was received by the 
trial court fursuant to Fed.R.Civ.Proc. 32(a)(3)(B) and are included in the 
Excerpts 0 Record at Tab C. 

13 Though the lack of job analyses prevented the 1985 Study from 
confirming the job-relatedness of the CBEST for any position, it did produce 
significant evidence disconfirming the content validity of the CBEST. Namely: 
(i) a majority of panelists felt math skills were improperly weighted, over­
emphasIzing algebra and geometry and a near majority felt reaoing skills over­
emphasized logIcal as opposed to literal comprehension, Exh. 118 at 14, 27; 
and (ii) significant differences surfaced with respect to judgments about the 
relevance of CBEST skills for different job categories; Poggio Dir., Exh. 575 
at 18, Lefk. Dir., Exh. 576A at 60-64. 

17 
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1 Exh. 571 at 12th page. 14 Though he denied all knowledge, Dr. Brinlee 

2 testified these results were conveyed to Dr. Wright, her supervisor. They were 

3 also conveyed to the Executive Director of the CTC, and to other staff, id., 

4 though not to the public. T. 576:24-582:9. The district court completely 

5 ignored this significant disconfirming validity evidence in its review of the 

6 CBEST. See generally Op. and Ord. 

7 

8 VI. DEFENDANTS FAILED TO VALIDATE THE CBEST FOR 
EACH POSITION FOR WHICH IT IS USED. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Dr. Wheeler and Dr. Elias, failed to gather information about the 

relevance of the CBEST by grade level or subject matter taught. T. 99:9-19; 

Op. and Ord. at 34, DKT# 417, Exh. 120 at 6. They also failed to gather any 

information regarding non-teaching positions. T. 104:22-105:25, 379:10-

380: 12. Dr. Wheeler testified that the importance ratings gathered were all 

about the generic "job of teaching in California", and that none of these ratings 

concerned the relevance of the CBEST to nonteaching jobs. As a result, Dr. 

Wheeler testified, their study did not represent-that the CBEST was content 

valid for nonteaching positions. T. 379:3-380: 12. 

14 Dr. Brinlee, who is currently under a doctor's care, was allowed by the 
district court to testify by interrogatory. DKT# 366, Court Hearing, 5/15/96 at 
11-12; Dr. Brinlee testified that all of the data and documentation in Exh. 131 
are accurate and authentic. Exh. 571 at 3rd-11th page; see also Exh. 572. 

18 



1 Dr. Watkins' 1985 study similarly asked all raters to judge the 

2 relevance of CBEST questions to a generic "applicant for initial certification". 

3 Exh. 118 at 55, 58. 15 

4 Dr. Lundquist did not perform a literature review of job analyses for 

5 nonteaching jobs. Nor did she do separate job analyses for non-teaching 

6 positions. Exh. 1541. 16 Instead, she asked a general group of nonteachers to 

7 rate skills generated by her job analysis of the generic teacher job. ld. at 

8 Appendix F (survey form for "administrators" listing teacher job skills). 17 

9 Dr. Lundquist did not (and because of small sample size, could not) 

10 do any subgroup analysis of job analysis data from "administrators" (i.e., 

11 nonteachers). As such, Dr. Lundquist did not examine the validity of the 

12 CBEST by job position for nonteachers (e.g., counselor, nurse, librarian, child 

13 center supervisors, principals, etc.). T. 1073:7-1074:18. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

15 Where Dr. Watkins asked judges to rate the relevance of broad CBEST 
skill categories to different types of positions, though flawed in many respects, 
significant differences surfaced as to how different Job categories view such 
skills. Exh. 575 at 17-18; see also Exh. 576A at 60-64. 

16 Although Dr. Lundquist did not report it, the ETS Potter Study she 
reviewed found that differences existed between teacher jobs, warranting 
separate job analyses. T. 970:6-971:23, 974:9-976:19, Exh. 1583 at 70, 79-80. 

17 Nor were nonteaching positions analyzed as part of the additional 
validity investigations Dr. Lundquist undertook in her content validation report. 
Exh. 1543 at ii-vii; T. 1095:22-25. 
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Dr. Lundquist did not examine proper passing scores for 

nonteachers, though there is some indication that a lower score for them might 

have been set. T. 1173:14-1174:15; 1176:6-1177:9; Exh. 1968, Table 14. 

To examine whether reading, writing, and math skills differ for 

separate teaching positions, Dr. Lundquist compared importance ratings for the 

various skills in her revised specifications by "credential categories". Yet, Dr. 

Lundquist's "credential category" analysis did not examine all the credential 

positions at issue, separately, but lumped several together. Exh. 1541 at 131. 

(Her "single subject" category, for example, contains over 13 separate 

credential positions. §§44259, 44256, 44257.) 

VII. DEFENDANTS NEVER DEMONSTRATED THAT CBEST ITEMS 
ARE VALID. 

According to even Defendants' expert, Dr. Mehrens, the items on a 

test (i.e., the actual questions) must be "validated" by independent content 

experts. This means that there must be independent confirmation that the items 

measure what the test specifications call for. Without this essential step a test 

cannot be said to be content valid. T. 1475:14-1480:24; Exh. 1640 attached 

article at 204, 208; Exh. 1632 at 43; Exh. 208 at 26 (Std 3.3).18 This is 

18 The item writers--i.e., Educational Testing Service ("ETS") or National 
Evaluation Systems ("NES"), the original and current CBEST contractors-­
should not be the judge of the match. T. 1477:11-23. 

20 



1 required by professional standards. T. 1479. See APA Standard 3.3, Exh 208; 

2 Uniform Guidelines §§ 1607.14(C)(4), 1607.15C(5), Exh. 210. 

3 Defendants' expert, Dr. Mehrens, could not determine if CBEST 

4 items had ever been "item validated" in the 1982 ETS study, the 1985 study, or 

5 in Dr. Lundquist's 1995 Job Analysis (Exh. 1541) and her 1995 Content 

6 Validation Report (Exh. 1543). T. 1480:25-1482:17. A review of these 

7 studies reviews no such process has ever occurred vis-a.-vis CBEST items. See 

8 generally Exhs. 120, 118, 1541, 1543; Letk. Dir., Exh. 576A at 41:11-42:4. 

9 In fact, although not disclosed in any of her reports, Dr. Lundquist's 

10 1995 validation work did have content experts attempt to match items to revised 

11 specifications--an attempt that failed, as did an attempt by her own staff. T. 

12 1146:21-1152:13. 

13 Thus, although Dr. Lundquist originally proposed to have content 

14 experts compare items on CBEST forms to the revised specifications, Exh. 187 

15 at 33; Exh. 1541 at xvi, she never ultimately did so in either her job analysis or 

16 content validation report. See generally Exh.,~.541; Exh. 1543. Whenever 

17 assigning CBEST items to her revised specifications, Dr. Lundquist took ETS' 

18 item categorizations as a given and did not have content experts independently 

19 evaluate items either as to their fit with ETS's specifications or with her revised 

20 specifications. T. 1143:17-1146:20. 

21 

22 

23 

24 21 



1 There is no evidence as to how ETS made their characterizations or 

2 of the qualifications of the characterizers .19 The one item an ETS "item 

3 expert" was asked to categorize at trial was said to belong in one of two 

4 specification categories (II.F. or LB.), neither of which corresponded to ETS's 

5 official categorization of that item (1.0.1). T. 914:18-915:15; Exh. 131 at 

6 A2422, A2399 (#19); T. 933:2-12. 

7 

8 VIII. 

9 

DEFENDANTS FAILED TO RETAIN ONLY IMPORTANT OR 
CRITICAL SKILLS ON THE REVISED CBEST 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Central to the content validation process is the determination of 

which skills among the array of skills job incumbents are surveyed about shall 

be retained for inclusion in the final test specifications. The Uniform 

Guidelines and prevailing professional standards require that only "important" 

or "critical" skills be part of employment tests. Op. and Ord. at 47, n.35. 

Dr. Lundquist used a standard which selected for testing reading, 

writing, and math skills that were rated as less than important by the educators 
{-

she surveyed. Dr. Lundquist's importance scale rated skills as "Minor" (a 

valu'e of 1), "Important" (2), or "Critical" (3). She retained skills which had a 

mean or average importance rating of 1.5. In her scale, 1.5 corresponds to the 

mid-point between minor and important. Exh. 624, T. 1032: 8-11. 

21 

22 

~ 23 

19 There is also no documentation regarding the process of item 
categorization under the new contractor, NES, or information about who is 
makmg such item classifications or their qualifications. Dr. Lundquist's input 
was limited to a single phone call. T. 1266:19-1267:14. 

! 
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1 Dr. Lundquist originally intended to use a mean 2.0 importance 

2 retention criteria when she proposed to content validate the CBEST. Exh. 187 

3 at 32, T. 1029:23-1032:7. 

4 Dr. Lundquist's "less than important" threshold is lower than that 

5 deemed professionally acceptable by ETS in the Rosenfeld and Tannebaum 

6 study, a model teacher basic skills study cited by Dr. Lundquist, (Exh. 216 at 

7 iii-iv, T. 1032:12-1033:2; 1065:16-1066:18) or by the CTC itself in its content 

8 validation of the MSA T, the subject matter certification exam for California 

9 elementary school teachers. Exh. 126 at p. 15. Had a 2.0 retention criteria 

10 been used, only 6 math (not 10) and 28 reading (not 37), and 22 writing 

11 (instead of 27) skills would have been retained based on the Job Analysis data. 

12 T. 1058:3-24; Exh. 1541 at Appendix O. 

13 

14 IX. 

15 

THE ONLY EVIDENCE OF A VALID PASSING SCORE FOR 
THE WRITING SUB-TEST SUPPORTS A PASSING STANDARD 
OF 9 OR 10, NOT 12, OUT OF 16. 

16 The CBEST writing sub-test consist~~of two essays, each of which 

17 are scored by two graders. Each grader gives the essay a score ranging from 

18 zero to four points. See Op. and Ord. at 56, DKT# 417; DKT# 228, Wright 

19 Declaration (7/25/95) at 3. Thus, the maximum points allowable on the writing 

20 sub-test is 16. Since the CBEST's inception, Defendants have required 12 out 

21 of 16 to pass. Id. 

22 
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The only evidence advanced by Defendants to justify a 12 on the 

writing test is Appendix F to Exh. 120 (the "Burbank letter"), which briefly 

reports a recommendation from "44 carefully-selected" readers. The "vote" of 

the readers based on scale definitions is not a professionally acceptable passing 

score study. See generally, Exh. 211 (ETS publication listing professionally 

acceptable passing score methodologies); T. 1488:4-15. 

The only passing score study ever performed on the writing test was 

done by Dr. Wheeler in 1982 with the same 44 readers. (Dr. Lundquist did not 

study the writing passing standard.) Poggio Dir., Exh. 576 at 4-5 & n.3; see 

also T. 1171:6-1172:15; 1521:8-11. These individuals made judgments about 

essays without knowing what score they had been assigned. T.361:12-19; 

Exh . .120 at 14-15, 20-21. As with reading and math, the study was intended 

to establish a borderline performance standard. T. 387:4-6; 113:13-114:5. 

The data gathered by Dr. Wheeler shows that borderline performance 

between "writes well enough to teach" and "does not write well enough to 

teach" is at a score of 9. Exh. 120 at 20, Tab~f- 20 (A544). Her data can be 

analyzed two ways. Under a Borderline-Groups methodology, her "Not 

Certain" category represents a group of scores for borderline test-takers. Their 

median or mean performance is a 9. Exh. 211 at 34; Exh. 120 at Table 20, see 

also T. 397:2-11; and T. at 493:2-11 (CTC rounds cutscores down).20 Under 

20 Dr. Poggio has used this exact same methodology to set passing scores 
on writing tests III Kansas. Exh. 219 at 30-31. 

24 
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1 a Contrasting-Groups methodology, "the score at which there are just as many 

2 'qualified' test-takers [i.e., "Passers"] as 'unqualified' test-takers ["Not 

3 Passers"] is between 8 and 9. Exh. 211 at 35. 

4 Reducing the Writing cuts core to 9 or 10 would reduce the CBEST's 

5 adverse impact. Exh. 1387 at Attachment BI-3 (all Plaintiff groups suffer 

6 adverse impact on writing exam); Exh. 116 at 5 and Table 1 (writing has 

7 lowest pass rate of 3 subtests and largest number of people bunched around cut 

8 score range of 37-41); see also Poggio Direct, Exh. 575 at 38:7-12. 

9 

10 X. THE COURT APPOINTED AN APPARENTLY BIASED 

11 
EXPERT, THEN DENIED PLAINTIFFS THE OPPORTUNITY TO 
DISCERN HIS OPINIONS AND BIASES. 

12 ~ As trial commenced, the district judge announced that the desire to 

13 appoint a "court-appointed expert" to assist the court with the technical issues in 

14 the case. See T. 388:3-11. In order to procure an expert first, the court 

15 delayed the "expert" phase of the trial until June 1996. 

16 The district judge ultimately annou!'~~ed he intended to appoint Dr. 

17 Stephen Klein of the Rand Corporation. Id. The court permitted the parties to 

18 propound interrogatories to Dr. Klein but struck and/or refused to require Dr. 

19 Klein to respond to certain interrogatories seeking to ascertain potential bias. 21 

20 

21 

22 

23 

24 

21 Among the interrogatories stricken were questions as to the nature of 
Dr. Klein's personal and professional relationships with individuals employed 
by Defendant CTC, and the approximate time spent and remuneration received 
by Dr. Klein each year pursumg his substantial private consulting practice for 
state licensing and certification boards (15 % of which is for California boards 
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The court forbade all objections to the completeness of Dr. Klein's response. 

5/8/96 Hearing Tr. at 6:22-24, DKT# 362.22 

Plaintiffs objected to the appointment of Dr. Klein. 23 

The court denied these objections and appointed Dr. Klein "as the court's 

expert", informing Plaintiffs that "you will have an opportunity to examine him 

fully with respect to any views that he may have." 5/15/96 Hearing Tr. at 

3:24-4:7, DKT# 366 (emphasis added). The court added: 

I expect to do it the way I've done it in the past. At some point, 
probably toward the end of the trial, I'll put on Dr. Klein and ask 
him his views with respect to certain matters that have come up 
during the trial, and he will eXQ..ound them, and then he will be 
vigorously cross-examined by LPlaintiffs' counsel] and [Defendants' 
counsel] and that will be the extent of what he does. 

Id. at 21: 16-22:4. On the first day of trial, the court issued an order formally 

setting forth Dr. Klein's duties and informing the parties that "[i]f the Court 

calls him as a witness, he will be available to the parties for such examination 

and agencies including Defendant CTC). Id.; see Plaintiffs Interrogatories, 
DKT# 356 at Nos. 3 and 10; compare with Dr. Klein's Response at 5-7. 

. -
22 Upon compiling the Excerpts of Record Plaintiffs learned for the first 

time that the district court did not make Dr. Klein's Response to Interrogatories 
part of the record. Accordingly, Plaintiffs have filed a motion with their brief 
seeking to supplement the record. 

23 Plaintiffs objected to Dr. Klein because: (1) he has worked closely in 
the recent past with. the Defendant CTC, including Dr. Wright, (2) he has 
developed a substantial private consulting practice in support of certification 
exams with several state licensing boards mcluding many in California, (3) he 
has already taken positions on issues raised in the case and in support of 
certification exams like the CBEST, and (4) he has worked closely and 
extensively with one of Defendants' key experts, Dr. Mehrens. Plaintiffs' 
Objections to Proposed Court-Appointed Expert, DKT# 364. 
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1 as is proper." Order Appointing Technical Advisor at 3, DKT# 375. The 

2 court required that the parties split Dr. Klein's hourly fee. Id. 

3 The district judge never required Dr. Klein to provide the parties 

4 with a report detailing either Dr. Klein's opinions or the substance of his ex 

5 parte discussions with the court. At the end of trial, the court reversed his 

6 earlier pronouncements and informed the parties for the first time that they 

7 would not be allowed to cross-examine Dr. Klein to discover the substance of 

8 his opinions or his potential biases or for any other purpose. T. 2062: 14-22. 

9 

10 SUMMARY OF THE ARGUMEl\l'f 

11 Plaintiffs include California's major minority educator organizations. 

12 These Educators and the class they represent are dedicated to improving the 

13 quality of teachers who will effectively educate minority and non-minority 

14 children alike. Plaintiffs abhor the notion of teachers in the classroom 

15 committing spelling and grammatical errors and any suggestion to the contrary 

16 is both demeaning and inSUlting. This case tur,!1s, though, not on whether one 

17 values a quality public education, but on the value of the CBEST itself. As 

18 presently constituted, the CBEST does not tell us which teacher candidates are 

19 truly likely to commit errors in basic skills that will undermine our schools. 

20 This is so because the test continues to suffer from a lack of validity and job-

21 relatedness for all the diverse positions for which it screens. 

22 
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1 While the effectiveness of the CBEST is undoubtedly a critical issue 

2 for our schools, there is a related, and equally critical public policy at stake 

3 here. This policy--which Congress recognized in 1964 and 1991 in passing and 

4 amending the Civil Rights Act--seeks to ensure that arbitrary barriers are not 

5 erected which disproportionately interfere with minority access to employment 

6 opportunities. Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971). Given 

7 the widely-acknowledged and crucial need to integrate California's public 

8 school teaching force, the CBEST is appropriately scrutinized and scrutinized 

9 closely. Where the test fails to comport with professional and legal standards, 

10 it must not be allowed to continue to operate without appropriate modification. 

11 It is by now well-established that, where an employment or 

12 educational practice causes an adverse impact, Plaintiffs prevail under Title VII 

13 or Title VI unless Defendants can justify the disparate effect by proving the 

14 practice is job-related and consistent with business or educational necessity. 

15 Griggs v. Duke Power Co, 401 U.S. 424, 432 (1971); 42 U.S.C. § 2000e-

16 2(k)(1)(A)(i); Guardians Ass'n v. Civil Servic"! Comm'n, 463 U.S. 582 (1983) 

17 (approving of disparate impact standard under Title VI and its regulations in a 

18 Title VI employment setting); Larry P. By Lucille P. v. Riles, 793 F.2d 969, 

19 982 n.9 (9th Cir. 1984), amended, (9th Cir. 1986).24 In determining whether 

20 

21 

22 

23 

24 

24 As this Court acknowledged in Larry P. and as the Supreme Court 
implied in Guardians, the standards and burdens of proof under Title VI and 
Title VII for purposes of this case are the same. See also Groves v. Alabama 
State Bd. of Educ., 776 F.Supp. 1518, 1530 (M.D. Ala. 1991). 
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-~~~~~--- - ---- ---

1 the CBEST complies with professional and legal standards for establishing job-

2 relatedness, one cannot rely on "face validity" as the district court did so often 

3 below. ("The CBEST is self-evidently ... "; " ... the skills ... appear to be central 

4 to teacher competence. "; "The very nature of the CBEST makes evident its 

5 applicability ... "). Op. and Ord. at 12, 47, 48. Reliance on an "'obvious', but 

6 unmeasured" belief in job relatedness does not establish job-relatedness or 

7 business necessity. Dothard v. Rawlinson, 433 U.S. 321, 331 (1977); Craig v. 

8 County~of Los Angeles, 626 F.2d 659, 667 n. 8 (9th Cir. 1980), cert. denied, 

9 450 U.S. 919 (1981). Instead, it is essential that selection devices be 

10 'validated' by professionally acceptable methods. Albemarle Paper Co. v. 

11 Moody, 422 U.S. 405,431 (1975); Blake v. City of Los Angeles, 595 F.2d 

12 1367, 1378 (9th Cir. 1978). 

13 With references to Plato, Henry Adams, the Tax Court, and a 

14 dissenting Washington state appellate opinion, Op. and Ord. at 9-11, the district 

15 court below evinces the extent to which it was lured by the CBEST's appealing 

16 "face" validity. 25 Though well-intentioned, rn~.ny of the determinations the 

17 district court made in seeking to uphold the CBEST past, present, and future, 

18 will seriously undermine well-established employment testing precedent should 

19 this Court allow them to stand and will not ultimately serve our schools well. 

20 

21 

22 

23 

24 

25 As a result, the court effectively placed an inappropriate Ward's Cove 
burden on Plaintiffs, requiring merely that Defendants produce an explanation 
for a given validity rationale and placing on Plaintiffs the burden to persuade 
otherwise. See Ward's Cove Packing Co. v. Atonio, 490 U.S. 642 (1989); see 
42 U.S.C. § 2000e-2(k)(1)(A) (overturning Ward's Cove). 
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- ------ - --- --------

1 The professionally acceptable and legally required steps for content 

2 validating a teacher test that has an adverse impact are well-established and 

3 were not in serious dispute below. They are: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(1) Develop an original list of "competencies" or "work 
behaviors" --that is, specific job skills considered necessary for 
successful job performance--by studying the job; this can 
involve a lIterature review, job observations and interviews, 
and work with a committee of experts; 

(2) Conduct a job analysis survey to determine the appropriate 
final list of work behaviors; typically this involves asking a 
representative sample of current job incumbents about the skills 
they consider necessary to successfully perform their job; 

(3) Determine the test domain or specifications, that is, the 
blueprint for the test, based on the work behaviors identified 
and endorsed through the job analysis;26 

(4) Have item-writers who are content experts (e.g., in reading, 
writing, or math) write test questions which wIll measure the 
skills called for by the test specifications; 

(5) 

(6) 

"Validate" the items that have been written, that is, confirm 
that they actually measure the skills they purport to by having 
independent content experts review the items to determine what 
they assess; and finally 

Determine by professionally :,:..~eptable methods the appropriate 
passing score(s) for the test which will be "reasonable and 
consistent" with normal expectations for a minimally competent 
educator. 

26 A "Job Analysis" in the global sense is typically understood to include 
all of the first three steps. See~, Exh. 1541 (Defendants' Job Analysis); 
SlOP Principles, Exh. 207 at 21 ~C. Thou~h a test, like the CBEST, need not 
include everything that is done on the job, I the investigator should describe the 
whole job as part of the job analysis, mdicate what is mcluded in the [test] 
domain and explain why certain parts were or were not included." Id. at 20. 
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1 See Uniform Guidelines, §§ 1607. 14(C)(1)-(4), 1607.6(H), Exh. 210 (attached 

2 in Addendum pursuant to Circuit Rule 28-2.7); Exh. 1640 attached article by 

3 Defendants' expert at 197, 204-209. 

4 Plaintiffs focus here on five issues with respect to the district court's 

5 rulings which conflict with these requirements. This Court reviews the trial 

6 court's determinations on these issues de novo. See Standard of Review, supra. 

7 Plaintiffs first challenge the pre-litigation validity studies. These 

8 studies did not follow the steps outlined above at all. Rather, they merely 

9 asked panels of teachers whether CBEST test questions appeared relevant to 

10 their jobs. Importantly, neither the test questions nor the test specifications 

11 were developed pursuant to the requisite job analysis, which requires, inter 

12 alia, an identification of critical or important work behaviors. The failure to 

13 follow the required procedures resulted in a non-job-related CBEST, as best 

14 reflected from Defendants own evidence. When they finally carried out a job 

15 analysis as a result of this litigation, at a minimum, 60-80 % of the CBEST 

16 math test was determined to be invalid and no~:=:job-related. As such, even if 

17 this Court goes no further, the original CBEST must be declared unlawful and 

18 this cause remanded for the appropriate relief. 

19 Secondly, Plaintiffs argue it was legal error for the court below to 

20 approve the use of a single test across an unprecedented array of different jobs 

21 when that test had not been validated as job-related for each "position in 

22 question" as required by Title VII. The CTC is entitled to use a single test 

23 
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1 such as the CBEST for twenty different job positions as it currently does only if 

2 it analyzes each job separately and separately demonstrates job-relatedness. 

3 Defendants lumped as many as thirteen different teaching jobs into a single 

4 category for analyzing the CBEST's job-relatedness. Defendants have never 

5 adequately studied the CBEST's job-relatedness for nonteaching positions. 

6 Thirdly, in fourteen years of CBEST operation, Defendants have 

7 never carried out the crucial "item validation" step (No.5, above). The district 

8 court completely ignored all evidence on this point. Defendants never offered 

9 any evidence that CBEST items actually measure the skills they purport to as 

10 required by law. The only work undertaken by Defendants in this area 

11 demonstrated that the CBEST lacks item validity. 

12 Fourthly, Plaintiffs argue that Dr. Lundquist's standard for including 

13 skills on the revised CBEST was unlawfully low. According to the Uniform 

14 Guidelines and professional testing standards, only skills that are deemed 

15 important or critical to successful job performance are to be retained for testing. 

16 Dr. Lundquist kept many skills which were ra~e.d as less than important. 

17 Fifthly, Plaintiffs challenge the job-relatedness of the passing score 

18 on the CBEST writing test. This issue and the evidence around it was ignored 

19 by the district court. The only professionally acceptable study ever carried out 

20 on the CBEST writing sub-test evidences the appropriate passing standard as 9 

21 or 10, not 12 out of 16. 

22 
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1 The Educators raise one final issue for the Court. During trial, the 

2 district judge appointed a court expert to assist him with the technical issues in 

3 deciding the case. The expert was, in Plaintiffs' view, seriously biased in favor 

4 of Defendants. The court committed legal error, in direct violation of Federal 

5 Rule of Evidence 706(a), by not requiring that its expert submit a report of his 

6 determinations and in not permitting Plaintiffs to cross-examine the expert to 

7 determine the substance of, basis for, and any possible bias in his opinions. 

8 The procedural taint from this legal error warrants a remand should this Court 

9 not otherwise rule for Plaintiffs on the validity issues raised. 

10 

11 ARGUMENT 

12 I. 

13 

IT WAS LEGAL ERROR FOR THE DISTRICT COURT TO 
UPHOLD THE ORIGINAL CBEST WHERE NO JOB 
ANAL YSIS WAS PERFORMED; ABSENT IDENTIFICATION 
OF WORK BEHAVIORS THE CTC COULD NOT VERIFY 
THAT THE ORIGINAL CBEST "CORRELATED WITH" ANY, 
MUCH LESS ONLY "IMPORTANT" WORK BEHAVIORS. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

The record reflects that the State chose not to undertake a job 

analysis of any educator job when the CBEST\vas implemented. See Facts § 

IV., supra. All three psychometricians responsible for the 1982 and 1985 

studies testified that they did not undertake job analyses, and as such, that they 

could not and did not identify any work behaviors or job duties for any job. 

See Facts § V., supra. Dr. Wheeler ultimately conceded that the 1982 study 

could not and did not represent that the CBEST was content valid. Id. 
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1 In determining whether the original or revised CBEST meets the 

2 legal requirements of Titles VI and VII for jOb-relatedness, this Court looks to 

3 industry standards as embodied in the Federal Uniform Guidelines on Employee 

4 Selection Procedure ("Uniform Guidelines"), 29 C.F.R. § 1607 et seq., Exh. 

5 210;27 the 1987 SlOP Principles, Exh. 207, and the 1985 APA Standards, 

6 - Exh.208.28 Washington v. Davis, 426 U.S. at 247 n.13; Albemarle Paper 

7 Co. v. Moody, 422 U.S. 405, 431 (1975) (employment tests to be validated by 

8 "professionally acceptable methods"); Contreras v. City of Los Angeles, 656 

9 F.2d 1267, 1280-81 (9th Cir. 1981), cert. denied, 451 U.S. 1021 (1982). 

10 The standards in effect at the time of the pre-litigation studies all 

. 11 make abundantly clear that those studies did not comply with professionally 

12 acceptable methods for establishing job-relatedness through content validation. 

13 The Uniform Guidelines (implemented in 1978) state that: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

There should be ajob analysis which includes an analysis of the 
important work behavior(s) required for successful performance. 

and further, that 

Any job analysis should focus on th~""-work behavior(s) and the tasks 
associated WIth them. 

27 Though the Guidelines are not binding and do not have the force of 
law, Clady v. Coun~ of Los Angeles, 770 F.2d 1421, 1428 (9th Cir. 1985), 
cert. denied, 475 U~. 1109 (1986), they are "entitled to great deference" by 
the courts. Contreras v. Ci~ of Los An~eles, 656 F.2d 1267, 1281 (9th CIL 
1981), cert. denied, 451 U.~ 1021 (198 ), citing, Griggs, 401 U.S. at 434. 

28 See also, Exh. 650 (1980 "Principles", precursor to SlOP Principles), 
and 1974 APA Standards, Exh. 209. 
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1 

2 

3 

4 

5 

6 

29 C.F.R. § 1607.14(C)(2), Exh. 210 (emphasis added). The 1974 APA 

Standards provide that: 

When a test is represented as having content validity for a job or 
class of jobs, the evidence of validity should include a complete 
descriptIOn of job duties, including relative frequency, importance, 
and skill level of such duties. Essential. 

Exh. 209 at Standard E12A (emphasis added). The 1980 Principles state that: 

Job analysis is essential to the development of a content oriented 
7 procedure .... [that this envisions] A systematic examination of the 

Job .... [resulting in] task or activity statement[s}. ... [or in the case of] 
8 work behavior analysis ... behavior statement[s}. .. . 

9 Exh. 650 at 4-5 (emphasis added). All three sets of standards envision a 

10 systematic analysis of the job, producing a set of work behaviors, job duties or 

11 tasks specific to the job being analyzed. By the authors own admissions, 

12 however, neither the 1982 nor the 1985 CBEST studies complied with these 

13 essential job analytic requirements. 

14 Similarly, the courts at the time of the- pre-litigation studies required 

15 (and require still today) a thorough analysis of the job, including an 

16 identification of important work behaviors spe;~fic to the job. 29 

17 

18 

19 

20 

21 

22 

23 

24 

29 Officers for Justice v. Civil Service Com'n. City and County of San 
Francisco, 371 F.Supp. 1328, 1336 (N.D. Cal 1973) ("Content validation 
requires a detailed analysis of the requirements of the job and the translation of 
that analysis into carefully formulated test questions. "); Guardians Ass'n of 
New York City v. Civil Serv., 630 F.2d 79, 95 (2nd Cir. 1980), cert. denied 
452 U.S. 940 (1981) (lithe test-makers must have conducted a suitable job 
analysis II which involves "an analysis of the important work behavior(s) 
required for successful performance and their relative importance. "); Contreras 
v. City of Los Angeles, 656 F.2d 1267, 1281 (9th Cir. [981) (employer must 
determine that particular trait or characteristic, skill or ability being measured 
"is an important element of work behavior; II approving use of job analysis to do 
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1 It was clear legal error for the court to conclude that the '82 and '85 

2 validation studies each constituted "an appropriate form of a job analysis under 

3 the professional standards of the time". Op. and Ord. at 49, DKT# 417, citing 

4 1980 Principles. 30 First of all, as to the requirement of a job analysis and 

5 identification of specific job tasks, there has been no substantive change in the 

6 professional standards since the early 1980's as the court implies. As set forth 

7 above, the law and the professional standards required these steps for content 

8 validation in 1982, and the law and the standards require them today. 31 

9 

10 

11 

12 

13 

14 

15 

so); Firefighters Institute, Etc. v. Ci~ of St. Louis, 549 F.2d 506 511 (8th Cir. 
1977), cert. denied, 452 U.S. 938 (1 81) ("Constructing a content valid exam 
and proof of its validity requires as a first step a thorough analysis of the job to 
be performed."); see also Legault v. Russo, 842 F.Supp. 1479,1488 (D.N.H. 
1994) (demonstration of content validity "necessarily begins with a thorough job 
analysis .. _ . "); Ficklin§ v. New York State Dept. of Civil Service, 909 F.Supp. 
185, 190 (S.D.N.Y. 1 95). 

30 -Not only is the court's selective reading of the 1980 Principles in error. 
see citations supra, but it bears noting that for this radical rewriting of 
employment testing standards, the court relied on testimony from Dr. Mehrens, 

16- see Mehrens Direct, Exh. 1969 at 23, 19-20. Dr. Mehrens is not an expert in 
industrial organizational psycholog)' (employnlent testing) or the standaras that 
pertain to that field, sucli as the 1980 PrInciples. Moreover, he has limited 
employment-related validation experience. T. 1432:2-1432:15. Dr. Mehrens is 
Defendants' expert in educationaf testing. Defendants' employment testing 
expert, Dr. Lundquist, offered no such mterpretation of the 1980 Principles. 

17 

18 

19 

20 

21 

22 

23 

24 

31 The same Uniform Guidelines were in effect in the early 1980's that are 
in effect today. The revised APA Standards and the SlOP Principles have not 
substantively changed the requirements at issue. SlOP Principles, Exh. 207 at 
21 'C. ("Job Content Domains Should be Defined on the BasIs of Accurate and 
Thorough Information About the Job ..... Definition of a job content domain 
should e based on analysis of tasks, activities, or responsibilities of job 
incumbents .... [This d]etermination ... requires a job analysis ... "); 1985 APA 
Standards, Exh. 208 at 60 ("Content validation should be based on a thorough 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Moreover, the very authority the court relied on actually undermines 

its position. The court cited the Ninth Circuit's explanation of the validation 

process in Craig v. County of Los Angeles, 626 F.2d 659, 662 (9th Cir. 1980), 

cert. denied, 450 U.S. 919 (1981). As applied here, Craig requires: 

The [CTC] must first specify the particular [reading, writing, and 
math skills] which the LCBE'ST] is being used to identify or measure. 
The [CTC] must then determine that [those] particular [reading, 
writing, and math skills are] 0 important element[s] of work 
behavIOr. Finally, the [CTC] must demonstrate by "professionally 
acce.r.table methods" that the selection device is "predictive of or 
sigmficantly correlated" with the element[s] of work behavior 
identified in the second step. 

Id. (quoting Albemarle v. Moody Paper Co., 422 U.S. 405, 431 (1975). In 

fact, the CTC's pre-litigation validation work accomplished the first step (in 

designing CBEST test specifications and questions), skipped the second, and, 

with the two validation studies, attempted the third. Because Defendants never 

actually studied any educator jobs, however, they never identified any tasks, job 

duties, or work behaviors for any educator jobs as required by the second 
15 

step.32 And because they had failed to identify key work behaviors for any 
16 ,,-

17 

18 

19 

20 

21 

22 

23 

24 

jobs, Defendants could not demonstrate that any particular CBEST skill 

"correlated with" any work behavior as required by the third step. 

and explicit definition of the content domain of interest. For job selection, 
classitTcation and promotion, the characterization of the domam should be based 
on job analysis. "). 

32 Note that the Craig formulation explicitly requires that specific work 
behaviors be "identified in the second step." Id. 
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----------~----- - -- --- --

1 The fallacy of the court's ruling that the early studies established the 

2 CBEST's job-relatedness is best demonstrated by the Defendants' own 

3 evidence. When Defendants finally undertook a job analysis after the litigation 

4 was commenced, it found that a significant portion of the math exam tested 

5 "non-job-related skills". Op. and Ord. at 44, DKT# 41733 

6 All the pre-litigation studies attempted was to ask panels of educators 

7 whether particular CBEST questions seemed relevant to the generic "job of 

8 teaching". Op. and Ord. at 34, 36, DKT# 417; Exhs. 118, 120.34 Absent the 

9 correlation of the test content with specific elements of work behaviors required 

10 for specific teaching and non-teaching jobs, the State's pre-litigation validity 

11 studies do no more than demonstrate that in the opinion of numerous California 

12 educators the skills and abilities measured by the CBEST are moderately 

13 relevant (not necessarily "critical" or "important" as required by the Guidelines) 

14 to some abstract notion of "teaching" as a whole. This general opinion 

15 evidence, like the notion "facial validity" is insufficient to meet Defendants' 

16 burden of establishing job-relatedness. DothaT':t v. Rawlinson, 433 U.S. 321, 

17 

18 

19 

20 

21 

22 

23 

24 

33 The district court's recent denial of all costs to Defendants appears to 
recognize the fact that Plaintiffs established a violation of the Civil Rights Act 
vis-a.-vis the pre-litigation validation of the CBEST. The court held that 
"plaintiffs' case did have merit. In 1995 ... defendants modified the CBEST 
examination .... " Order 2112/97, DKT# 444 at 3 (emphasis in original). 

34 Dr. Watkins also asked whether the generic CBEST skills--like 
"writing" or "logical comprehension" related to the job of teaching. Op. and 
Ord. at 35. This extra step did not cure the fundamental flaw flowing from a 
lack of a job analysis. The CTC was still unable to establish that such generic 
skills correlated with any specifically identified work behavior for any job. 
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1 331,97 S.Ct. 2720, 53 L.Ed.2d 786 (1977); Blake v. City of Los Angeles, 595 

2 F.2d 1367, 1378 (9th Cir. 1979). "[O]pinion evidence that [certain skills or 

3 characteristics] are useful in [the job], does not prove job relatedness, but rather 

4 only a good faith belief of job relatedness." Craig, 626 F.2d at 667 n.8 

5 (citations omitted). 

6 

7 II. IT WAS LEGAL ERROR FOR THE DISTRICT COURT TO 
NOT REQIDRE DEFENDANTS TO DEMONSTRATE JOB­
RELATEDNESS FOR EACH TEACIDNG AND NON­
TEACIDNG POSITION FOR wmCH THE CBEST IS USED. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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Since its inception, Defendants have rested their claim for the 

CBEST's use as a screen for some twenty different job positions on evidence 

addressing the test's validity as a screen for a single generic teaching job. See 

Facts § VI., supra. 

The problem with this approach is that "teaching" is not a single job. 

Unlike a bar exam which authorizes practice in any area of law, a credential 

authorizes practice in a narrow specialization. See Facts § I, supra. A holder 

of a Single Subject Math credential cannot tea2h English; an English credential 

holder cannot teach mUltiple subjects in an elementary classroom; a holder of a 

Pupil Personnel Services Credential (school counselor) cannot serve as a vice­

principal, etc. Each credential is a separate "position" with separate job duties 

within the meaning of Title VII. See 42 U .S.C. § 2000e-2(k)(1)(A)(i). 

Plaintiffs do not assert that "basic skills" in the abstract are not job­

related for some or even all of the jobs at issue. Instead, the question raised 
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1 here concerns whether all the specific reading, writing and math subskills the 

2 CBEST seeks to measure are related to specific reading, writing, and math 

3 tasks in all the different jobs. It simply does not follow (and Dr. Lundquist's 

4 job analysis did not allow sufficient examination of this) that the same skills are 

5 required (or even relevant) for all teaching or all non-teaching positions 

6 (counselors, librarians, school nurses, child center supervisors, administrators, 

7 etc.). See~, notes 13 and 15, supra (teachers and nonteachers appear to 

8 have different views of the relevance of certain broad CBEST skills). 

9 A job analysis and evidence of job-relatedness is required for each 

10 job for which a test, such as the CBEST, selects candidates. Title VII 

11 explicitly requires a demonstration of job-relatedness "for the position in 

12 question". 42 U.S.C. § 2000e-2(k)(1)(A)(i). It would subvert the plain 

13 meaning of the Act to permit employers to avoid this requirement when using 

14 the same test for more than one position. To the contrary, the Uniform 

15 Guidelines and the professional standards consistently make clear that for each 

16 use of a test as a screen for a job, the user m'~o:;t demonstrate the test's validity 

17 as to that job. Uniform Guidelines, 29 C.F.R. §§ 1607.14(A) ("Any validity 

18 study should be based upon a review of information about the job for which the 

19 [test] is to be used. The review should include a job analysis ... ") (emphasis 

20 added), 1607. 14(C)(2) , 1607.15(C)(3), Exh. 210; SlOP Principles, Exh. 207 at 

21 20,21; APA Standards, Exh. 208 at 14 (1.6), 60-61, 61. In particular, 

22 Standard 10.7 of the 1985 APA Standards makes clear that: 

23 
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If the validity of a test for selection into a particular job is based on 
content-related evidence, a similar inference should be made about 
the test in a new situation only if the critical job factors are 
substantially the same (as is determined by a job analysis) ... 

Id. (emphasis added); see also id. at 64, Std. 11.1 Comment ("Job analyses 

provide the primary basis for defining the content domain. If a single 

examination is used in the licensure or certification of people employed in a 

variety of settings and specializations, a number of jobs may need to be 

analyzed. ") The Defendants are entitled to use one test to select for so many 

different job positions. However, Title VII and professional testing standards 

require that they first study each job separately via separate job analyses. 35 

The district court did not address the fact that Defendants' validation 

studies, including Dr. Lundquist's, have never analyzed the CBEST vis-a-vis 

separate teaching positions. See Facts § VI., supra. 36 The district court's 

conclusion that one or more separate job analyses were not in order for 

nonteaching jobs is a legal conclusion supported only by untested "face" 

validity: "The very nature of the CBEST makes evident its applicability to 

35 Indeed, when Plaintiffs' expert Dr. Lefkowitz developed a battery of 
tests for different clerical jobs at Banker's Trust, he independently analyzed 35 
separate)ob posi~ions. SiI?ilarly, s~parate job analyses were warranted here. 
T. 1608.20-1609.10, 1866.16-1867.16. 

36 Dr. Lundquist did not do subgroup analysis by subject taught; rather 
she lumped all single subject teachers together, although she had sufficient 
sample sizes to look at some subjects. T. 1058:25-1059:19; 1060:16-18; Exh. 
626. (Nor did she do subgroup analysis by grade level taught, by geographic 
region, or rural versus uroan, T. 1062: 16-1063:9, although these factors were 
analyzed in ETS' Rosenfeld and Tannebaum Job Analysis which Dr. Lundquist 
referred to and relied. T. 978:2-21; Exh. 216 at v.) 
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1 nonteachers ... " Op. and Ord. at 48, DKT# 417.37 The district court claims 

2 to rely on "evidence that nonteachers generally rated the items on the CBEST to 

3 be as relevant to their jobs as did teachers." Op. and Ord. at 49, DKT# 417. 

4 As set forth above, the legal and professional standards require more than this 

5 simple opinion evidence when seeking to determine the comparability of a 

6 single test across different job positions. Only after separate job analyses have 

7 been carried out enabling a psychometric confirmation of "the critical job 

8 content" of both jobs, can a user seek to employ a test for selection in a second 

9 job position. Exh. 208, 1985 APA Standards at 10.7. As set forth above, no 

10 job analysis was carried out for "teachers" until 1995; no job analysis has ever 

11 been carried out for any non-teaching position.38 

12 

13 III. IT WAS LEGAL ERROR FOR THE DISTRICT COURT TO 
ASSUME THAT THE CBEST l\1EASURES WHAT IT 
PURPORTS TO WHEN DEFENDANTS HAVE NEVER MET 
TillS CRITICAL CONTENT VALIDATION BURDEN. 

14 

15 
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20 
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24 

37 The court, in support, cites Dr. Elias' testimony that she believed 
CBEST skills were generally applicable to nonteaching jobs. Op. and Ord. at 
49, DKT# 417. Dr. Elias conceded this was a wholly untested assumption. T. 
105:24-25. 

38 In addition to the legal error, the district court's findings here are also 
clearly erroneous. Wheeler and Elias admitted that nonteachers were not 
making judgments "relevant to their jobs" as the court claims. Instead, 
nonteachers in 1982 were only making judgments about the relevance of 
CBEST items to the generic teacher job. T. 104:22-105:25, 379:10-380:12. 
Similarly, in Dr. Watkins' 1985 study, nonteachers were not rating the 
relevance of CBEST items to their jobs, but to a generic "applicant for initial 
certification". Exh. 118 at 55, 58. 
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1 In fourteen years of operation, Defendants have never demonstrated 

2 the validity of CBEST items in terms of their ability to actually measure the 

3 specific reading, writing, and math skills called for by the test specifications. 

4 See Facts § VII., supra; Post-Trial Proposed Findings of Fact, DKT# 410 at 

5 Findings "P49(b), 95, 97; Plaintiffs' Brief in Response to Court's Questions, 

6 DKT# 411 at 6. 

7 Even Defendant's expert, Dr. Mehrens, agrees that this is one of the 

8 key steps called for in content validation. Id.; see also Summary of the 

9 Argument Section, supra, Step (5). The Uniform Guidelines require, for 

10 example, that "[fJor any [test] measuring a D skill, or ability the user should 

11 show that...the [test] measures and is a representative sample of that D skill or 

12 ability" Uniform Guidelines § 1607. 14(C)(4); see also § 1607.15C(5), Exh. 

13 210. The 1985 Standards state that test specifications and test items should be 

14 sufficiently in sync "so that knowledgeable experts can judge the relations of 

15 items to the domains they represent." Exh. 208 at 26, Std. 3.3. 

16 In Contreras v. City of Los Angele<:._656 F.2d 1267 (9th Cir. 1981), 

17 cert. denied, 451 U. S. 1021 (1982), this Court approved a content validation 

18 procec!ure only where defendants had had "experts individually reviewD each 

19 question and decideD if it tested one of the critical elements identified in the 

20 [job analysis] phase." Id. at 1282. The Court determined that this 

21 "examination review phase" constituted the third part of the Craig test, i.e., that 

22 

23 
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1 "the exam be significantly correlated with those elements of work behavior 

2 identified in the job-analysis phase." Id. 

3 Here, the court again merely accepted the face validity of the CBEST 

4 when, without any evidence in support, it concluded that "the CBEST has been 

5 shown to be a valid measure of [the] basic skills [tested]." Op. and Ord. at 51, 

6 DKT# 417; see also id. at 29. To the contrary, the record demonstrates 

7 Defendants have never made this showing. Dr. Lundquist attempted it twice, 

8 once with committees of content experts, once with her own staff. Each time 

9 her efforts to validate CBEST items to actual CBEST skills failed, as did the 

10 effort of one of ETS's item experts at trial. See Facts § VII, supra. 39 

11 Even if the old or the revised CBEST test specifications are 

12 acceptably job-related, Defendants must still show that the test itself is job-

13 related. Fourteen years after the test's substantial adverse impact began, there 

14 is only disconfirming evidence of the CBEST's ability to actually measure the 

15 skills called for. It is significant to recall here that, other than the math test, 

16 Dr. Lundquist's work did not "change" the a('~lal CBEST test content. She 

17 

18 

19 

20 

21 

22 

23 

24 

39 The item "accuracy" review performed by panels of practici~ 
educators in the 1982 study, Exh. 120 at 6, Op. ana Ord. at 33, DKT# 417, 
was not "item validation" by content experts. "Accurac~" concerns whether the 
question has the correct (and only one correct) answer. It is not a review of 
whether an item actually measures one of the sub-skills called for in the 
CBEST's specifications. Moreover, as the Standards and Dr. Mehrens well 
recognize, the rsychometric judgments involved in item validation are to be 
performed by I content specialists", e. g., university math and english 
professors, not job incumbents. Exh. 1640, attached article at 208; Exh. 208 at 
Std. 3.3. 
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1 retained all CBEST reading items and writing prompts and filled in the 

2 eliminated portion of the math test with other pre-existing CBEST math items. 

3 Exh. 1543 at v, 4-23; see also Op. and Ord., DKT# 417 at 44:5-7. To the 

4 extent the present CBEST items continue to be "bad" items, i.e., are vague, 

5 abstract, and not measuring concrete, specific job-related skills (written as they 

6 were to non-job-analytic test specifications), then all of Dr. Lundquist's efforts 

7 to validate the test by altering its surface specifications counts for little. 

8 

9 

10 

IV. IT WAS LEGAL ERROR FOR THE COURT TO PERMIT 
DEFENDANTS TO RETAIN CBEST SKILLS WHICH ARE 
NOT "IMPORT ANT ... FOR SUCCESSFUL [JOB] 
PERFORMANCE. " 

11 The district court endorsed Dr. Lundquist's retention of several skills 

12 for testing on the CBEST that were judged by job incumbents in the job 

13 analysis to be "less than important" (i. e., halfway between minor and 

14 important). See Facts § VIII., supra; Op. and Ord. at 47, n.35, DKT# 417. 

15 The court found that Dr. Lundquist's 1.5 Mean Importance Rating/80% 

16 Applicable decision rules to be "manifestly re~<;onable professional judgments" 

17 Id. The applicable standard is not whether Dr. Lundquist is being 

18 "reasonable", i.e., providing a rational basis for her decision-making. Instead, 

19 the burden is on her to make professional judgments that will demonstrate the 

20 CBEST is manifestly job-related. Griggs v. Duke Power Co., 401 U.S. at 432. 

21 Dr. Lundquist's decision rules fail to meet this challenge. 

22 

23 
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1 Dr. Lundquist's use of a 1.5 mean importance rating is inconsistent 

2 with the Uniform Guidelines' requirement that only critical or important skills 

3 be selected for measurement. 29 C.F.R. § 1607. 14(C)(2). See also SlOP 

4 Principles, Exh. 207 at 19 (A [test] may sample a given job performance 

5 domain, but if that domain is not an important part of the job, the value of the 

6 procedure for employment purposes in negligible. "); 1985 APA Standards, 

7 Exh. 208 at 61, 64. The skills must be "required" for competent performance, 

8 not merely relevant to a job. Id. at 64. 

9 In fact, where as here, the test in question does not measure the 

10 whole job, but only a few critical or "necessary prerequisite" skills, then the 

11 content validity evidence must demonstrate that job incumbents actually 

12 consider those skills critical and not just "relevant" or even just somewhat 

13 "important". See Uniform Guidelines, 29 C.F.R. § 1607.14(C)(2), Exh. 210 

14 (where test does not seek to measure work behaviors "constituting most of the 

15 job", "[t]he work behaviors selected for measurement should be critical work 

16 behavior(s)"). See T. 1854:25-1857:2. Indee1, the APA Standards also note 

17 the need to establish "criticality" under content validity when one is not 

18 attempting to represent the whole job. Exh. 208 at 1.6; see also Exh. 207 at 22 

19 ("A Job Content Domain May be Restricted to Critical.. .or to 

20 Prerequisite ... Skills ... ). Even Dr. Mehrens' writings concede that tests like the 

21 CBEST seek to measure the domain of "critical knowledge and skills", Exh. 
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1640, attached article at 206, that is, those which are not merely important, but 

without which harm would be done to children. Id. 

The district court's rationale that" 1.5 rounds up to 2.0", Op. and 

Ord. at 47, n.35, DKT# 417, is hardly sufficient to rise to the level required by 

these professional standards. 

Indeed, the primary study Dr. Lundquist relied upon in fashioning 

her job analysis, the ETS Rosenfeld and Tannebaum Job Analysis, used a 

higher retention criterion (halfway between "moderately important" and "very 

important"). Exh. 216 at iii-iv. Likewise, when the CTC validated one of its 

other primary teacher tests, the MSAT, it used essentially the same criterion as 

the ETS study. Exh. 125 at 15-16. Yet, the best evidence that Dr. Lundquist 

herself considered a 2.0 Mean Importance standard the professionally 

appropriate standard for retaining CBEST skills is that she proposed using this 

very standard in her original validation proposal, Exh. 187 at 32, and she used 

it for her content validation report. 40 Exh. 1543 at iv. 41 

40 Even though Dr. Lundquist used a 2.0 standard in her content 
validation report on the way to retaining 19 math skills (instead of the 10 
endorsed in the job analysis), the 2.0 issue still matters for the math skills as 
well. Dr. Lundquist's overriding the results of the job analysis based on data 
from over 1,100 educators with feedback from 20-odd member, 
unrepresentative focus groups should not be deemed lawful by this Court. See 
Albemarle Paper Co. v. Moody, 422 U.S. 405, 433 n.32 (1975) (studies 
conducted "at a time when the litigation was about to come to trial" and which 
are "so closely controlled by an interested party in litigation must be examined 
with great care. "). Dr. Lundquist testified that she undertook not to investigate 
the CBEST's vahdity, but--like an advocate--to "establish" it with her studies. 
T. 939:9-940: 18. The district court's approval of Dr. Lundquist's last minute 
"second bite at the apple", was rooted entirely in the face validity of the math 
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1 The court also erred to the extent it considered the "80 % Applicable" 

2 endorsement criterion "stringent". Applicable includes the category "Minor" as 

3 well as "Important" or "Critical". Exh. 624 at 2. This contrasts with other 

4 studies that Dr. Lundquist looked at where not only was the importance rating 

5 higher, but the initial 80% "applicable" screen did not include minor categories. 

6 See Rosenfeld and Tannebaum, Exh. 216 at iii-iv; T. 1065:16-1066:18. 

7 Directly contrary to the district court's finding, see Op. and Ord. at 47:6-8, 

8 DKT# 417, under Dr. Lundquist's weak standards, an item could be retained 

9 that was approved by less than 50 % of the judges as critical or important. 42 

10 

11 

12 

13 

14 
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skill descriptors (not even the particular items at issue): "this result seemed 
absurd ... "; "some of the skills ... appear central to teacher competence". Op. 
and Ord. at 40, 47, DKT# 417. In fact, the court improperly substituted its 
own opinion as to what should be on the CBEST in place of the 1,100 job 
incumbents, finding the job analysis results "questionable", id. at 46, even 
though Dr. Lundquist herself reported them to be "consistent with results of 
other recent teacher job analyses." Exh. 1541 at 312. Even using the weak 
1.5 retention standard from the job analYsis wOuld result in a very different 
math test than that currently in place. Exh. 1541 at xv. In fact, the 2.0 
retention standard should be used to ensure that only those math skills which 
are actually critical to all jobs at issue are on the CBEST. 

41 The Court, without any citation to the record, errs in stating that 
Plaintiffs' experts agree that a standard as low as 50% important is acceptable. 
Dr. Poggio's standard is more stringent than Dr. Lundquist's: he rates only 
entry or pre-requisite skills, and requires that a "strong majorit)''' of the rating 
be in. t~e top ~wo leve~s (crucial and important) of the ratings. T. 2196:24-
2198.5, 2218.22-2219.25. 

42 See,~, items rated as follows: 25% critical (3), 20% important (2), 
35 % minor (1), and 20 % not applicable (0). ' 
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1 V. THE DISTRICT COURT IGNORED THE RESULTS OF THE 
ONLY PROFESSIONALLY ACCEPTABLE STUDY EVER 
CARRIED OUT ON THE CBEST WRITING SUB-TEST 
wmCH EVIDENCES THE JOB-RELATED PASSING 

2 

3 ST ANDARD IS 9 OR 10, NOT 12 OUT OF 16. 

4 Since its inception, the passing standard on the CBEST writing sub-

S test has been 12 out of 16. This standard was derived from a "vote" of 44 

6 essay readers in 1982 based on the four scale definitions (not pass, marginal not 

7 pass., marginal pass, pass), which is not a professionally acceptable method for 

8 setting passing scores. The only professionally acceptable passing score study 

9 on the writing test--using the same 44 readers and a blind scoring system--

10 empirically demonstrates that the proper, job-related passing score on the 

11 CBEST writing sub-test is 9 or 10. There are large numbers of minority 

12 educators bunched around the writing cut score. Altering that score downward 

13 would reduce the CBEST's adverse impact. See Facts § IX., supra.43 

14 As the district court recognized, even if the CBEST is a valid 

15 measure of writing skills, the test is unjustified under Titles VI and VII if the 

16 particular cut score "is not itself a valid meaSl~e of the minimal ability 

17 necessary to become a competent teacher." Op. and Ord. at 52, DKT# 417, 

18 quoting Groves v. Alabama State Bd. of Educ., 776 F.Supp. 1518, 1530 (M.D. 

19 Ala. 1991). Indeed, in Groves, an arbitrary, politically established teacher test 

20 

21 

22 

23 

24 

43 The district court ignored this evidence and this issue despite the fact 
that it was presented below. See Post-Trial Proposed Findings of Fact and 
Conclusions of Law, DKT# 410 at Findings ,P45(b); Plaintiffs' Brief in 
Response to Court's Questions, DKT# 41 I at 24. 
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cut score was struck down as failing to meet the standard of being 

"educationally justified" under Title VI. See also Richardson v. Lamar Cty. 

Bd. of Ed., 729 F.Supp. 806, 819 (M.D. Ala. 1989), affd 935 F.2d 1240 

(11th Cir. 1991); Rogers v. Int'l Paper Co., 510 F.2d 1340 (8th Cir. 1975). 

Similarly, in the Guardians case, the Second Circuit noted: 

No matter how valid the exam, it is the cutoff score that ultimately 
determines whether a person passes or fails. A cutoff score 
unrelated to job performance may well lead to the rejection of 
applicants who were fully capable of performing the job. When a 
cutoff score unrelated to job performance produces dIsparate racial 
results, Title VII is violated. 

Guardians Ass'n of New York City v. Civil Serv., 630 F.2d 79, 105 (2nd Cir. 

1980), cert. denied 452 U.S. 940 (1981). 

Table 20 to the 1982 Elias and Wheeler report is shocking in its 

clarity: the line between "writes well enough to teach" and "does not write well 

enough to teach" is 9 or 10. This is the line that demarcates "minimal ability to 

become a competent teacher", see Groves, supra, and the line which "relate[s] 

to job performance", see Guardians, supra. Regardless of what passing 

standard the Burbank readers may have desir~d- to vote for or Superintendent 

Honig may have decided appeared reasonable to him, any line above 9 or 10 is 

not job-related, increases the test's adverse impact, and violates Titles VI and 

VII. Id.; see also Uniform Guidelines, 29 C.F.R. § 1607.14(C)(4) ("If a test 

purports to sample a work behavior. .. the manner and setting of the selection 
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1 procedure and its level and complexity should closely approximate the work 

2 situation. ") (emphasis added).44 

3 

4 VI. THE DISTRICT COURT FAILED TO COMPLY WITH FRE 
706'S REQUIREMENT OF AN EXPERT REPORT AND 
CROSS-EXAMINATION. 5 

6 Even if this Court is inclined to uphold the trial court's rulings, those 

7 determinations were procedurally tainted and must be remanded for a new trial. 

8 Plaintiffs believe a possible explanation for the district court's repeated reliance 

9 on the CBEST's face validity in contravention of well-established Title VII 

10 jurisprudence may be the result of the unreported influence of Dr. Klein. We 

11 do not know the extent of Dr. Klein's ex parte communications with the court, 

12 nor the influence these communications had with the court, nor the extent to 

13 which extreme views and unfamiliarity with employment testing standards could 

14 have been tempered by the heat of cross-examination. We know none of this 

15 because the district court did not require any report of the "advice" he received 

16 from Dr. Klein and, most importantly, denied.J~laintiffs their right to cross-

17 examine the court's expert. See Facts § X., supra. 

18 

19 
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24 

44 Though the district court believed that the use of "Dale", an example of 
a borderline teacher candidate, tended to depress the judges estimated 
performance scores on reading and math as part of die 1982 Wheeler and Elias 
study, Op. and Ord., DKT# 417, at 56, Defendants were unable to establish 
that Dale played any role in the writing passing score study (which took place 
at a separate time and place and with different judges than the reading/math 
study). T. 361:3-8; see Exh. 120. 
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The Federal Rules of Evidence ("FRE") make clear that, with 

respect to court-appointed experts: 

A witness so appointed shall advise the parties of the witness' 
findings, if any .... The witness shall be subject to cross­
examination by each party, including a party calling the witness. 

FRE 706(a) (emphasis added). In requiring no report from Dr. Klein, nor 

allowing him to be cross-examined, the court committed legal error, tainting the 

entire ruling. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this 

Court: (1) adjudge the original CBEST unlawful and remand for appropriate 

retroactive relief; and (2) adjudge the revised CBEST unlawful and remand for 

appropriate relief; or, in the alternative, (3) if the Court is not inclined to rule 
. 

in Plaintiffs' favor on the validity issues presented, then remand for a new trial 

based on the procedural taint underlying the court's rulings below. 

ATTORNEYS FEES & RELATED CASES 

Should Plaintiffs prevail on this appeal and the underlying action in 

any respect, Plaintiffs intend to seek costs and attorneys fees pursuant to 42 

U.S.C. § 2000e et seq. and 42 U.S.C. § 1988. Plaintiffs know of no other 

related cases pending before this Court. 

II 
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Dated in San Francisco, California, on the 7th day of March 1997. 
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Testing and Selecting Employees Guidelines 
[14010] 

The following Uniform Guidelines on Employee SelectIon Procedure were adopted 
on August 25, 1978, by the Equal Employment Opportunity CommissIOn, the Civil 
ServIce CommissIon, Department of JustIce, and the Department of Labor's Office of 
Federal Contract ComplIance Programs. The rules, becomIng effective on September 
25, 1978, are designated as U G.E.S.P. (1978), Sections 1 through 18, and are made 
pan of the official regulations of the EEOC, 29 CFR 1607; OFCCP, 41 CFR 60-3' 
Depanment of Justice, 28 CFR 50.14; and the former Clvtl Service Commission, 5 CFR 
3OO.103(c). 

AU11IolUTY Sees. 201, 202, 203, 203(a), lOS, 
205(a), 301, 303(b), and 403(b) 01 EO 11246; as 
amended by sec 715 of CIVtl Rights Act of 1964, 
as amended (42 USC 20C0(e}-l4) 

General PnnClples 

Sec. Paragraph 
I Statement of purpose 4010 01 
2 Scope .401002 
3 Ihscnmll1ation defined relation· 

"liP ,between use of selection 
proeec.iIJres and dlscnmtnaUon 

401003 
4 Information on Impact 401001 
5 General standards for vahdlty 

studies 401005 
6 Use of selectIOn procedures which 

bave not been vahdated 4010 CO 
7 Use of other vahdlty studies 4010 07 
8 Cooper311Ve sludll~s 4OIOQl 
9 No assumptIon 01 vahdlty 401009 
10 Employment agencl" and employ· 

ment services 

General Principle. 

['i 4010.01] 

Sec. I Statement of purpose. 

4010 10 

A Need for undormlly-[ssUing agencIes 
The Federal government's need for a Uniform 
set of prinCiples on the question of the use of 
tests and other selection procedures has long 
been recog~lzed The Equal Employment 
OpportunIty CommIssIon, the CIVil ServICe 
CommiSSion, the Department of Labor, and 
the Department of JustICe JOintly have 
adopted these UnIform gUidehnes to meet that 
need, and to apply the same prinCiples to the 
Federal Government as are applied to other 
employers 

B Purpose of gUldelmes These gUidelines 
mcorporate a smgle set of prinCiples whICh are 
deSIgned to assISt employers, labor organIza· 
tlons, employment agenCIes, and IIcensmg and 
certifIcatIOn boards to comply With require· 

Employment Practices 

Sec. Paragraph 
II Dlsparat.e treat.ment 4010 II 
12 Retesting of apphcants 4010 12 
13 Affirmative action 401013 

Technlr,' Standards 
14 Technical Standards for vahdlty 

studies 401014 

Documentation of Impact and Validity 
EVidence 

15 Documentation of Impact and 
valldltyev1dence 4010 15 

Definitions 
16 Def.ntllOns 4010 16 

AppendiX 
17 Pohcy Statement on afi1r'TIaLlve 

aCllon 401017 
\8 Cna\)ons 40\0 \8 

ments 01 Federal law prohibIting employment 
praCtICeS whICh d,scnmmate on grounds of 
race, color, rehglOn, sex, and natlOnal on gin 
They are deSIgned to prOVIde a framework for 
determining the proper use of tests and other 
selection procedures These gUidelines do not 
reqUire a user to conduct vahdIt~ studies of 
selection procedures where no ad\ erse Impact 
results Howe\'er, all users are encouraged to 
use selection procedures whICh are \ altd. espe· 
Clally users operating under ment prinCiples 

C. RelalJon 10 prIOr gUldelmes These gUIde­
hnes are based upon and supersede preVIOusly 
Issued gUldehnes on employee selecllon proce· 
dures These gUidelines have been bUilt upon 
court deCISions, the prevIously Issued gUide. 
hnes of the agenCies. and the practical expen· 
ence of the agenCies, as well as the standards 
of the psychologICal prolesslon These gUIde· 
lines are Intended to be consIStent WIth 
eXIsting law 

~ 4010.01 
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4056 Federal Law, and Regulation, 

[, .cQlo.o2) regulation, except to the extent that sucb sys­
tems utlhze selection procedures to determine 

Sec. 2 Scope. qualifications or abilities to perform the Job 
A AppilcallOn of gUldeltnes These gUide. Nothing In these gUidelines IS Intended or 

lines Will be applied by the Equal Employ. should be Interpreted as discouraging the use 
ment Opportunity Commission In the of a selection procedure for the purpose of 
enforcement of title VII of the CiVIl Rights determlnmg qualifications or for the purpose 
Act of 1964, as amended by the Equal of selection on the baSiS of relative quahflca. 
Employment OpportUnity Act of 1972 (herein. lions, If the selecllon procedure had been vah· 
arter "Title VII"), by the Department of dated m' accord With these gUldehnes for each 
Labor, and the contract comphance .agencles such purpose for which It IS to be used. 
until the transfer of authonty contemplated D L,mIC"!lons These gUidelines apply only 
by the PreSident's Reorganization Plan No 1 to persons subject to Title VII, Executive 
of 1978, In the administration and enforce· Order 112-16. or other equal employment 
ment of Executive Order 11246, as amended opporlunlt> requIrements of Federal law 
by Executive Order 11375 (heremafter "Exec· I These gUidelines do not apply to responslbili. 
utlve Order 11246"), by the CIVil Service Com· • tieS under the Age DISCnmlnaliOn ., Employ. 
mission and other Federal agencies subject to ment Act of 1967, as amended, not to 
sec lion 717 of Title VII, by the CIVil Service dlscnmmate on the baSIS of age, or under sec· 
Commission In exercIsing ItS responSibilities tlons Sal, 503. and 504 of the RehabIlitation 
toward State and local governments under sec· Act of 1973. not to dlscnmlnate on the baSIS of 
tlon 2G!(b)( I) of the Intergovernmental·Per. handicap 
sonnel Act, by the Department of Jusllce In 
exercISIng ItS responSibilitieS under Federal 
law, by the Office of Revenue Shanng of the 
Department of the Treasury under the State 
and Local Fiscal ';"',stance Act of 1972, as 
amended, and by any other Federal agency 
which adopts them 

B Employment deCISIons These gUidehnes 
apply to tests and other selection procedures 
which are used as a baSIS for any employment 
decISion Employment deCISIons Inelude but 
are not hmlted to hIrIng, promotion, demotion, 
membership (for example, In a labor organIza· 
tlon), referral, retention, and licenSing and cer· 
lIficatlon, to the extent that hcenslng and 
certIfication may be covered by Federal equal 
employment opportUnity law Other selection 
deCISions, such as srlectlon for tralm~g or 
transfer, may also be conSidered employment 
deciSions If they lead to any of the deCISions 
listed above 

C Selecllan procedures These gUidelines 
apply only to selection procedures which are 
used as a baSIS for making employment decl' 
slons For example, the use of recruitIng proce· 
dures deSigned to attract members of a 
particular race, sex, or ethniC group, which 
were preVIously denied employment opportu· 
nItles or which are currently underutilized, 
may be necessary to bnng an employer Into 
compliance With Federal law, and IS frequently 
an essentIal element of any effective afflrma· 
tlve action program, but recrUitment practices 
are not conSidered by these gUidelines to be 
selectIOn procedures SimIlarly, these gUide. 
lines do not perLaln to the question of the 
lawfulness of a senIonty system Within the 
meaning of sectIOn 703(h), Executive Order 
11246 or other provISIons of Federal law or 

114010.02 

E Indian preference not affecled These 
gUldehnes do not restnct any obhgallon 
Imposed or nght granted by Federal law to 
userS to extend a preference In employment to 
Indians hVlng on or near an Indian reservation 
In connection With employment opportUnIlieS 
on or near an Indian reservation 

[11-401003] 

Sec.3 Dlscnmination defined 
Relationship between use of selection 
procedures and discrimination 

A Procedure haVing adverse Impact cons II· 
lUres d,scrImma!lon unless Jus!lbed The use 
of any selection procedure whICh has an 
ad'erse Impact on the hIrIng, promotion, or 
other employment or membership opportunl' 
ties of members of any race, sex, or ethnIC 
group Will be conSidered to be dlscflmlnatory 
and Inconmtent With these gUldehnes, unless 
the procedure has been validated In accor· 
dance With these gUidelines, vr the proviSions 
of section 6 below are satisfied 

B Conslderallon of sUlIable a/lernallve 
selection procedures Where two or more selec, 
tlon procedures are available whICh serve the 
user's legitimate mterest m effiCient and trust· 
worthy workmanship, and whICh are substan· 
tlally equally valid for a given purpose. the 
user should use the procedure which has been 
demonstrated to have the lesser adverse 
Impact Accordingly, whenever a vahdlty 
study IS called for by these gUidelines. the user 
should Include, as a part of the validity study, 
an investigation of SUitable alternative selec· 
tlon procedures and suitable alternative meth· 
ods of uSing the selection procedure which 
have as Imle adverse Impact as poSSible. to 
determine the appropnateness of uSing or vall· 
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dating them in accord WIth these gUIdelines. If 
a user has made a reasonable effort to become 
aware of such alternative procedures and 
vahdlty has been demonstrated in accord with 
these gUldehnes, the use of the test or other 
selecuon procedure may continue until such 
u me as It should reasonably be reVIewed for 
currency Whenever the user IS shown an alter­
native seleCtIon procedure with eVIdence of 
less adverse Impact and subs\.anual eVIdence 
of validity for the same job In similar circum­
stances, the user should investigate it to deter­
mine the appropriateness of using or 
vahdatmg It In accord with these gUldehnes 
ThIS subsecllon IS not Intended to preclude the 
combmatlOn of procedures mto a SIgnificantly 
more vahd procedure, If the use of such a 
combmatlOn has been shown to be 10 comph­
ance With the gUldehnes 

1'140 1 0.04] 

Sec. 4 Information on impact. 

A Records concerning Impacl Each user 
should main \.am and have available for mspec­
l!on records or other informauon which WIll 
disclose the Impact whIch Its tests and other 
-;elecuon procedures have upon employment 
opportunlues of persons by Idenuflable race, 
sex, or ethmc group as set forth 10 subpara. 
graph B below 10 order to determme comph. 
ance With these gUidelines Where there are 
large numbers of applicants and procedures 
are admmlStered frequently, such Informauon 
may be retamed on a sample baSIS, provIded 
that the sample IS appropriate In terms of the 
apphcant population and adequate In SIze 

B Appilc3ble race, sex, and elhnlc groups 
(or recordkeepmg The records called for by 
thIS sectIOn are to be maIO tamed by sex. and 
the followmg races and ethmc groups Blacks 
(Negroes), American Indl3ns (lncludmg Alas­
kan NatIves), ASians (meludmg PaCific Island· 
ers), HlSpamc (lncludmg persons of Me<ican, 
Pueno Rican, Cuban, Central or South Amen· 
can, or other SpanISh orlgm or culture regard. 
less of race), whites (CaucaSians) o:her than 
HISpaniC, and totals The race, sex, and ethniC 
claSSIficatIons called for by thIS secllon are 
conSIstent With the Equal Employment Oppor­
tunity Standard Form 100, Employer Infor· 
matlon Report EEO-I senes of reports The 
user should adopt safeguards to insure that the 
records reqUired by thIS paragraph are used 
for appropriate purposes such as determimng 
adverse ImpaCt, or (where reqUired) for devel· 
opmg and mOnitOring afflrmauve actIOn pro­
grams, and that such records are not used 
Improperly See seCllons 4E and 17(4), below 

C Evalual10n of selection rales. The "bol' 
10m Ime" If the mformatlOn called for by 
seCllons 4/\ and B above shows that the total 
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selection process for a job has an adverse 
impact, the IndiVidual componertu. of the 
selectIon process should be· evaluated for 
adverse Impacl. If thIS mformauon shows that. 
the total selecuon process does not have an 
adverse Impact, the Federal enforcement agen. 
Cles, In the exerCISe of their admmlStratlve and 
prosecutonal dlScreuon, In usual CirCum. 
s\.ances, Will not expect a user to evaluate the 
tndlvldual components for adverse Impacl, or 
to vahdate such indiVidual ,i=omponeQ,U, and 
Will not take enforcement acuon based upon 
adverse Impact of any component of that pro­
cess, ",eludmg the separate pans of a mul. 
tlpart selecuon procedure or any separate 
procedure that IS used as an alternative 
methoe of selection However, m the follOWing 
circumstances the Federal enforcement agen­
cies "'111 expect a user to evaluate the indIVId­
ual components for adverse Impact and m3)" 

where app~opnate, take enforce mel tactIon 
with respect to the IndiVidual components (I) 
where the selection procedure IS a SIgnificant 
factor In the contlnuauon of patterns of 
assignments of incumbent employees caused 
by pnor dlScrlmmatory employment practices, 
(2) ... here the weight of court deCISIons or 
adminlstrauve interpretations hold that a spe. 
clflc procedure (such as heIght or weight 
reqUlre'Tlenls or no-arrest records) IS IlOt Job 
related In the same or SImilar circumstances 
In unusual Clfcumstances, other than those 
hsted ,n (I) aod (2) above, the Federal enforce· 
ment agenCies may request a user to evaluate 
the ",ct" Idual components for adverse Impact 
and rr.ay. where appropnate, take enforcement 
action With respect to the indIVidual compo­
nent 

D ~d'erse Impacl and Ihe "four·fJilhs 
rule -\ selection rate ior any race, se<, or 
ethOlc g'oup which IS less than four·fllths (~/5) 
(or elg~ty percent) of the rate for the group 
With the highest rate Will generally be 
regarded by the Federal enforcement agencies 
as e"eence of adverse Impact, .... hlle a greater 
than four·flfths rate will generally not be 
regarded bv Federal enforcement agencIes as 
eVlde,ce of adverse Impact Smaller dl!ier· 
ences In selection ra te may nevertheless cons\.l· 
tute adverse Impact, where they are 
SlgOlflcant in both statlstlcal and practIcal 
terms or where a user's actions have dlScour· 
aged applicants disprolXlrtlOnately on grounds 
of race. sex, or ethmc group Greater dIffer· 
ences In selecllon rate may not constllUte 
ad\erse ImpaCt where the dlllerences are 
based On small numbers and are not stamtl' 
call~ ;Ignlhcant, Or where spectal recrulllng or 
other programs cause the pool of mmomy or 
female candidates to be atYPical of the normal 
pool oi apphcants from that group Where the 
user's e"dence concerOlng the Impact of a 
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seJutioa procedure indicates adverse impact 
but is based Upoll Dumbers which ~ too small 
to be reliable, evidence coocemiD& the impact 
of the procedure over a lo~r period of time 
and/or evidence C<lnceming the impact whIch 
the selection procedure bad wben used m the 
same manner In surular citcumst.ances else· 
where may be considered In deteflDlnlng 
adverse impact. Where the user has not main· 
tained data OR adverse impact as required by 
the documentation section of applicable guide. 
lines, I.he Federal enfaro:ment agencies may 
draw an inference of adverse impact of the 
selection process from the failure of the user to 
maintain such data, if the I151!r has an underu· 
tihzation of a group in the JOb allegory, as 
compared to the group's representation lD the 
relevant labor market or, In the case of jobs 
filled from Wltbin, the applicable work force 

E ConSIderation of user's ~uaJ employ. 
menl oppcrlumly paslure. In carrying out 
their obligatIons, the Federal enforcement 
agencies will consider the general posture of 
the user with respect to equal employment 
opportunity for th~ Job or group of jobs in 
question Where a user has adopted an affirm· 
ative action program, the Federal enforcement 
agenCIes WIll consider the prOVIsIOns of that 
program, JOciudlOg the goals and timetables 
which the user has adopted and the progress 
IVruch the user has made UI carrymg out that 
program and 10 meeung the goals and tImeta· 
bles While such affumatlve aCtlon programs 
may In design and ex"<:uLion be race, color, sex, 
or ethOic conscious, sel"<:lJon procedures under 
such programs should be based upon the abll. 
tty or relauve ability to do the work 

[, .coIO.OS) 

Seoc 5 General standards for validity 
studies. 

A Accepu.ble Iypes of vaJidJly studies. For 
the purposes of sausfying these guidelines, 
u",rs may rely upon cntenon·related vahd.ty 
slud,es, conlent vahdlty studies or construcl 
validIty stud,es, In accordance w.th the stan· 
dards set forth ,n the techlllcal standards of 
these gUidelines, sectIon 14 below New strate. 
gles for shOWing the validity of selection proce· 
dures WIll be evaluated as they become 
accepted by the psychological profession. 

S Cr!lefJOn'reJaled, COn/eM, and conSUUCI 
valld>!y EVIdence of the vahd,ty of a test Or 
olher selection procedure by a cntenon·related 
valid,ty study should consist of emplTlcal data 
demonstrating thaI the seleCtion procedure IS 
predlCt.ve of or SIgnificantly correlated WIth 
Importanl elements of Job performance See 
14S below EVIdence of the vahd,ty of a test or 
other selection procedure by a content valldtty 
study should consIst of da la showing that the 
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content of the selection procedure is represen­
tativ.: of import.ant aspects of performanee on 
the job for which the candidates are to be 
evaluated See 14C below. Evidence of the 
validity of a test or other selection procedure 
through a construct validity study should con· 
StSt of data sboWlIIg that the procedure mea­
sures the degree to which cand.dates have 
tdentifiable characteristics which have been 
determined to be important in successful per­
formanee in the job for which the candidates 
are to be evaluated See section 14D below. . 

C Guideunes are consistent IriM profes­
SIonal sundards The provisions of these guide­
hnes relating to vahdatlon of selection 
procedures are intended to be consIstent With 
generally accepted professional standards for 
evaluallng standardIzed tests and other selec· 
tlOn procedures, such as those descnbed in the 
Standards for EducatIonal and Psychological 
Tests prepared by a jotnt commIttee of the 
American Psychological ASSOCiation, the 
Amencan EducatIOnal Research Association, 
and the National Council on Measurement in 
Education (American PsychologIcal Associa· 
tlOn, Washtngton, DC, 1974) (hereinafter 
"A.P A Standards") and standard textbooks 
and JOurnals in the field of personnel selectIOn 

D Need for documenullion of validity For 
any selectIOn procedure which IS part of a 
selecllon process whICh has an adverse tmpact 
and whIch ."lectlon procedure has an adverse 
Impact, each user should malntatn and have 
avaIlable such documentatIOn as IS descnbed 
m sectIOn IS below 

E Accuracy and sI.B.ndardJZ:J.lwn Validity 
studies should be earned Qut under conditions 
which assure Insofar as posSible the adequacy 
and accuracy of the research and the report 
SelectIOn procedures should be admlOlstered 
and scored under standardized condillons. 

F CaulJDn agamst selecflon on baSIS of 
knowledt;es, sk!lls, or ab,iJly learned m brief 
ortenwtJon pertod. In general, users should 
aVOId makmg employment deCISIons on the 
baSIS of measures of knowledges, skIlls, or abift. 
tles wh,ch are normally learned In a bTlef 
Orten tat IOn penod, and wruch have an adverse 
Impact 

G Melhod of use of selectllJn procedures 
The eVIdence of both the "aftdlt)' and ulillty of 
a selection procedure should support the 
I'l'ethod the user chooses for operatIonal use of 
the procedure, If that method of use has a 
greater adver'" Impact than another method 
of use EVidence whlth may be sufhclent to 
support the use of a selectIon procedure on a 
pass/fall (screening) baSIS may be InsuffiCient 
to support the use of the same procedure on a 
rankmg baSIS under these gUidelines Thus, If a 
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user decIdes to use a selectIon procedure on a 
rankmg basIs, and tha t method of use has a 
greater adverse Impact than use on an appro­
pnate pass/fall baSIS (see seetlon SH below), 
the user should have sufficIent eVIdence of 
validIty and utlllty to support the use on a 
rankIng baSIS See seetlons 38,148 (5) and (6), 
and 14C (8) and (9) 

H. Cutoff scores. Where cutoff scores are 
used, they should normally be set sO as to be 
reasonable and consistent WIth normal expec· 
tatlons of acceptable profiCIency wlthm the 
work force Where applicants are ranked on 
the baSIS of properly valldatr d selectIOn proce· 
dures and those applicants sconng below a 
hIgher cutoff score than appropriate m light of 
such expectatIons have little or no chance of 
bemg selected for employment, the hIgher cut· 
off score may be appropriate, but the degree of 
adverse Impact should be conSIdered 

I Use of selection procedures for hIgher 
level Jobs If Job progressIOn structures are so 
established that employees WIll probably, 
wlthm a rea5"nable penod of time and m a 
majority of cases, progress to a hIgher level, It 
may be conSIdered that the apphcants are 
being evaluated for a Job or Jobs at the higher 
level However, where job progressIon IS not so 
nearly automatIC, or the tIme span IS such that 
hIgher level Jobs or employees' potential ma} 
be e~pected to change m SIgnificant ways, It 
should be conSIdered that applicants are bemg 
evaluated for a Job at Or near the entry Ipvel ... 
"reasonable period of tlme" WIll vary for dlf· 
ferent Jobs and employment SItuations but W111 
seldom be more than 5 years Use of selection 
procedures to evaluate a;Jphcants for a hIgher 
level Job would not be appropriate 

(1) If the majority of these remammg 
employed do not progress to the hIgher level 
~b, -

(2) If there IS a reason to doubt that the 
hIgher level Job will contmue to require essen· 
tlally SImilar skIlls durmg the progressIOn 
penod, or 

(3) If the selectIon procedures measure 
knowledges, skills, or abilItieS reqUIred for 
advancement whIch would be expected to 
develop pnnclpally from the trammg or expe· 
nence on the Job 

J Inlenm use of selectIon procedures. Users 
may contmue the use of a selecuon procedure 
whIch IS not at the moment fully supported by 
the reqUIred eVIdence of vahdlty, prOVIded (I" 
The user has avat/able substantial eVIdence oi 
validIty. and (2) the user has 10 progress, when 
technically feaSIble, a study whIch IS deSIgned 
to produce the addItIonal eVIdence reqUIred by 
these gUldehnes wlthm a reasonable time If 
such a study IS not technically feaSIble, see 
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section 68 If the study does nOt demonstrate 
validIty, thIS provIsIon of these guidelines for 
interim use shall not constItute a defense m 
any actIon, nor shall It relieve the user of any 
obhgatlons arlSmg under Federal law 

K ReVIew oi va/,dJly stud,es for currency 
Whenever validIty has been shown \R accord 
WIth these gUldehnes for the use of a partIcular 
selectIon procedure for a Job or group of jobs, 
addItIonal studIes need not be performed untt! 
such time as the vahdity study IS subject to 
revIew as prOVIded m sectlon 38 above There 
are no absolutes \R the area of determmmg the 
currency of a validIty study All cIrcumstances 
concernmg the study, mcludmg the vahdatlon 
strategy used, and changes m the relevant 
labor market and the Job should be conSIdered 
m the determmatlon of when a vahdlty study 
IS outdated 
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Sec. 6 Use of selection procedures which 
have not been validated. 

A Use of allemale selectIon procedures to 
eliminate ad"erse Impact A user may choose 
to utlllze alternatIve selectIon procedures 10 

order to ehmmate adverse Impact or as part of 
an afflrmauve acUon program See sectIon 13 
below Such alternatIve procedures should 
elimInate the ad'erse Impact 10 the total selec· 
tlOn process. should be lawful and should be as 
Job related as poSSIble 

8 Where "ahdJly scudles ca.,not or need no! 
be performed There are circumstances m 
which a user cannot or need not utlhze the 
vahdauon techniques contemplated by these 
gUlde!mes In such CIrcumstances, the user 
should ::tlll,e se!ectlon procedures whIch 'are 
as Job related as poSSIble and whIch WIll mIni· 
mlze or ellmmate adverse Impact, as set forth 
below 

(1) Where miormal or unscored procedures 
are used When an mformal or un scored selec· 
tlon procedure whIch has an adverse Impact IS 
utilized, the user should ellmmate the adverse 
Impact, or moddy the procedure to one whIch 
IS a formal, scored or quantIfied measure or 
combmatlon of measures and then validate the 
procedure m accord WIth these gUldehnes, or 
otherWIse JustIfy contmued use of the proce· 
dure m accord WIth Federal law 

(2) Where formal and scored procedures are 
used When a formal and scored selectIOn pro­
cedure IS used whIch has an adverse Impact, 
the vahdauon techniques contemplated b} 
these gUIdelines usually should be followed If 
technically feaSIble Where the user cannOL or 
need not follow the vahdatlon techniques 
antlclpated by these gUIdelines, the user 
should either modIfy the procedure to ellml-
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nate adverse impact or otherwise justify con­
tinued use of the procedure in accord with 
Federal law. 

[14010.07) 

Sec. 7 Use of other validity studies. 

A. VaJidily slUdies nol conducled by Ibe 
user Users may, under certain CIrcumstances. 
support the use of selection procedures by 
validity studies conducted by other users or 
cooducted by test publishers or distributors 
and described in test manuals. While publish. 
ers or selection procedlU'e5 have a professional 
obligation to provide evidence of validity 
wluch meets generally accepted professional 
standards (see section 5C above), users are 
cautIOned that they are responsible for comph· 
antt With these guidelines. Accordingly, users 
seelung to obtam selection procedures from 
publishers and distnbutors should be r" refulto 
deterIIl1De that, in the event the user becomes 
subJI'CI. to the validity requirements of these 
gwdelines, the necessary mformation to sup­
port validity bas herr ,letennined and Will be 
made 3vallable to the user. 

B Use of crilerioa-reJaled validily evidence 
from olber sources. Cnterion-related validity 
studies conducted by one test user, or 
d<:scnbed In test maouals and the professional 
literature, ... 11 be considered acceptable for use 
by another user when the following require. 
~nlS are met 

(1) V~cbly evidence EVI(\encc from the 
available studies meel1ng the standards of sec­
tion 14B below clearly demonstrates that the 
selecllon procedure is va lid, 

(2) Job simJ/arily. The incumbents m the 
user's job and the incumbents in the job or 
group of jobs on which the validity study was 
conducted perform substantially the same 
major work behaviors, as shown by appropn­
ate job analyses both on the job or grou p of 
JObs on which the validity study was per­
formed and on the job for which the selection 
procedure is to be used, and 

(3) Fairness evidence The studies include a 
study or test fairness for each race, sex, and 
ethnic group .. hieb constitutes a significant 
factor in the borrowing user's relevant labor 
market for the job or jobs in question. If the 
studies under consideration satisfy (1) and (2) 
above but do not contam an investigation of 
test fairness, and it is not technically feasible 
for the borrowing user to conduct an mtemal 
study or test fauness, the borrowmg user may 
uulIze the study unul studies conducted else· 
where meetmg the requirements of these 
gwdelmes show test unfairness, or until such 
ume as it becomes technically feasible to con­
duel an internal study of test fairness and the 
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results of that study can be acted upon Users 
obtaining selection procedures from pubhshers 
should consider, as one factor 10 the deCision to 
purchase a particular selectIOn procedure, the 
aVallablhty of eVidence concerning test fair­
ness 

C. ValzdllY eVIdence from mu/lJunIl slUdy 
If vahdlty eVidence from a study covermg 
more than one Unit Wlthm an organization 
statlsfies the requirements of section 14B 
below, eVidence of vahdlty specific to each 
unit Will not be required unless there are vari­
ables which are hkely to affect validity Signifi-
cantly t 

D. Olher SlgnIficanl variables If there are 
vanables 10 the other studieS which are hkely 
to affect validity SIgnificantly, the user may 
not rely upon such studieS, but will be 
expected either to conduct an mternal vahdlty 
study or to cc"'ply With section 6 above 

[14010.081 

Sec. 8 Cooperative studies. 

A Encouragemenl of cooperalJve slUdles 
The agencies Issuing these gUidelines 
encourage employers, labor organizations, and 
employment agencies to cooperate 10 research, 
development, search for lawful alternatives, 
and validity studieS 10 order to achieve proce­
dures which are conSIStent With these gUlde­
hnes 

B Slandards for use of cooperallve slUdles 
If valtdlty eVldence from a cooperative study 
satisfies the reqUirements of section 14 below, 
eVidence of vahdlty speCifiC to each user WIll 
not be requIred unless there are vanables In 

the user's situation which are hkely to affect 
vahdlty Significantly 

['l 4010 091 

Sec.9 No assumption of validity. 

A. Unaccepl3.ble SubslllUles for eVIdence of 
vaiIdlly Under no circumstances WIll the gen­
eral reputation of a test or other selection 
procedures, .ts author or ItS pubhsher, or cas· 
ual reports of It'S vahdlty be accepted 10 heu 
of eVidence of vahdlty SpeCIfically ruled out 
are. assumptions of vahdlty based on a proce­
dure's name or descriptive labels, all forms of 
promotional hterature, data beanng on the 
frequency of a procedure's usage, testimOnial 
statements and credentials of sellers, users, or 
consultants, and other nonempmcal or anecdo­
tal accounts of selection practices or selectIOn 
outcomes 

S. Encouragemenl of profeSSIonal supervi­
SIon ProfeSSional supervISIon of selection 
actiVities IS encouraged but IS not a substitute 
for documented eVidence of validity The 
enforcement agencIes will take IOta account 

1Cl1985. Commerce Clearing House, Inc. 

o 



; 

:-.;-.... ," 

:f;~:~~; :..: ·'~"·~H~ .i. 

Teltlng Guidelines 4061 
the fact that a thorough job analysis was can· 
ducted and that careful development and use 
of a selec-Ion procedure m accordance with 
professIOnal standards enhance the probablhty 
that the selection procedure IS vahd for the 
Job 

[~4010 10J 

Sec. 10 Employment agenae. and 
employment services. 

A Where se/eellon procedures are deVIsed 
by agency An employment agency, mcludmg 
pflvate employment agencies and State 
employment agencies, which agrees to a 
request by an employer or labor organizatIOn 
to device and utlhze a selection procedure 
should follow the standards 10 these gUldehnes 
for determmmg adverse Impact If adverse 
Impact eXists the agency should comply with 
these gUldehnes An em ployment agency IS not 
reheved of ItS obhgatlOn herem because the 
user did not request such vahdat IOn or has 
requested the use of some lesser standard of 
vahdatlon than IS provided 10 these gUidehnes 
The use of an _ ,.,piuyment agency does not 
relieve an employer or labor organization or 
other user of Its responslblhtles under Federal 
law to provide equal employment opportunity 
or ItS obhgatlons as a user under these gUide. 
hnes 

B Where seleel/on procedures are deVIsed 
elsewhere Where an employment agency or 
service IS requested to admmlsler a selection 
procedure which has been deVISed elsewhere 
and to make referrals pursuant to the results. 
the employment agency or service should 
mamtam and have avadable eVidence of the 
Impact of the selection and refcrral procedures 
which It administers If adverse Impact results 
the agency or service should comply with these 
gUidehnes If the agency or service seeks to 
comply with these gUidehnes by rehance upon 
vahdlty studies or other data 10 the possessIOn 
of the employer, It should obtam and have 
a,".dable such mformatlon 

[~4010 11J 

Sec II Disparate treatment 

The pr:nclples of dISparate or unequal treat· 
ment must be dlstmgulshed from the concepts 
of vahdatlon A selectIOn procedure-even 
though vahdated agamst Job performance 10 

accordance with these gUldehnes--<annot be 
Imposed upon members of a race. se,. or ethnic 
group where other employees, apphcants, or 
members have not been subjected to that SIan· 
dard DISparate treatment occurs where memo 
bers of a race, sex. or ethnIC group have been 
denied the same employment, promotion, 
membership, or other employment opportUnl· 
ties as have been available tu other empioyees 
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or apphcants Those employees or applicants 
who have been denied equal treatment 
because of pnor discnmmatory pracuces ~ 
pohcles, must at least be afforded the sa:ne 
opportunities as had elUsted for other employ· 
ees or apphcants dunng the period of discrimi­
nation Thus, the persons who were 10 the class 
of persons dlscnmmated agamst during the 
penod the user followed the dlscrimmatory 
praCtIces should be allowed the opportunity to 
quahfy under less stnngent selection proce­
dures prevIOusly followed, un1ess the user demo 
onstrates that the increased standards an: 
reqUired by busmess necessity This secUon 
does not prohibit a user who has not previously 
followed ment standards from adopting ment 
standlrds which are m comphance WIth these 
gUldehnes, nor does It preclude a user who has 
preViously used mvahd or un validated selec­
tion procedures from developmg and using pr<>. 
cedures which ar~ In accord WIth these 
gUidehnes 

[14010.12J 

Sec 12 Retesting of applicants. 

Users should prOVide a reasonable opportu­
nity ior retestmg and reconSIderatIon Where 
examinations are admmlStered periodIcally 
wllh pcbhc notice, such reasonable opportu­
nity e'(:SlS, unless persons who have prevlously 
been le,:ed are precluded from retestmg The 
user r:->~ however take reasonable steps to 
prese" e t~e secunty of ItS procedures 

[11 4010.13J 

Sec 13 Affirmative action. 

,\, 4ifIrmallve acl/on obbgalJons The use of 
selection procedures which have been vah· 
dated pursuant to these guidehnes does not 
reh"e users of any obhgatlons they may have 
to undertake affirmative actIon to assure 
equal employment opportunity. Nothmg 111 

these gu'dehnes IS mtended to preclude the use 
of la"lul selection procedures which assISt m 
remec~ Ing the effects of pnor dlscnmmatory 
practice,. or the achievement of aff"matlve 
action obJectl ves 

B Eneouragemenl of vo"mlary affirmallVe 
acllon programs These gUldehnes are also 
Intended to encourage the adoption and imple­
mentation of voluntary affirmatIve action pr<>. 
grams by userS who have no obligatIOn under 
Federal law to adopt them, but are not 
mtended to Impose any new obligations in tbat 
regard The agencies IssUIng and endorSing 
these gu:dehnes endorse for all pnvate employ­
ers and reafhrm for all governmental employ. 
ers the Equal Employment Opportunity 
Coordinating Council's "Pohey Statement on 
Aff"matlve Action Programs for State and 
Local Government AgencIes" (41 FR 38814, 
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Seplem""r 13, 1976) Thal policy SlatemCMl 15 
alla.he<! hf:relO as appendix, sec lion 17 

T~hnicol S,ondord$ 
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Sec. 14 TechnICal standards fQr valld,ty 
studies. 

The following m,Olmum standards, as app!J· 
cable should be mel 10 conducting a validIty 
study. NothIng In these gUIdelines IS Intended 
to preclude the development and use of other 
profeSSIonally acceptable techniques with 
respect to validation of seleCtIOn procedures 
Where It IS not techmcally feasIble for a user 
to conduct 3 v<ll,dlly study, the user has the 
obligatIOn otherwise to comply with tnese 
gUIdeli nes See sections 6 and 7 above 

A VallclllY swd,es should be based on 
revlcw of ,"formation aboul the Job Any \ "lid· 
Ity stu<ly should be based upon a review of 
,nformallon about the Job for wh,ch the selec· 
tion procedure IS to be used. The revlCw should 
mclude a Job analy!'s. except as provided m 
$eCl!on 148(3) below with respect to cntenon· 
related validity Any method of job analYSIS 
may be used If it prov.des the tnformatlOn 
reqUIred for the speCIfic validation strategy 
used 

B TechnIcal sralldards for cmerwn·re/aced 
validity swdles -< I) TechnIcal feaslb,hry 
Users choosing to v:llidate a selecwn proce· 
dure by a cmenon·related valld.ty strategy 
should determine whether It .s technically fea· 
SIble (as defined tn section 16) to conduct such 
a study .n [he parllcular employment context 
The deterrmnatlon of the number of persons 
oe<:essacy to permit the conduct of a meamng· 
ful cmenon.related study should be made by 
the user on the baSIS of all relevant tnforma· 
tlOn concerning the selection procedure, the 
potential sample and the employment Sltua· 
tlon Where appropnate, Jobs wllh substan· 
pally the same major work behaViors may be 
grouped together for validity stud.es, In order 
to obtain an adequate sample These gUide. 
hnes do not requlfe a USer to htre or promote 
persons for the purp<Jse of making it possible to 
conduct a en tenon-related study. 

(2) AnalysIS of the Job There should be a 
reView of Job Information to determine mea· 
SUreS of work beha vlOr(s) or performance that 
are relevant to the Job or group oi Jobs in 
question These measures or criteria are rele· 
vant to the extent that they represent cntlcal 
or .mp<Jrlant Job duues, work behaVIOrs or 
work outcomes as developed from the rev,ew of 
Job informatIOn The POSSlb,hty of bias should 
be conSIdered both m selectIOn of the cntenon 
measures and their application In vIew of the 
possiblhty of bias In subjectIve evaluauons, 
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SUperviSOry rating techniques and m$lrUCtlOns 
to raters should be carefully developed. All 
critenon measures and the methods for gather. 
ing data need to be exam.ned for freedom from 
factors wh.ch would unfairly alter scores of 
members of any group The relevance of cnte· 
na and their freedom from bias are of partICu. 
lar CQncern when there are s.gn.fICant 
dIfferences," measures of Job performance for 
different groups 

(3) Cnlenoll measures Proper safeguards 
should be taken to lOsure lhal SCQres on selec­
lion procedures do not enter tnto any Judg. 
ments Qf employee ade.quacy that are to be 
used as cl1lenon measures Whatever cnleria 
are used should represert Important 0, crlllcal 
work behavtOr(s) or work outcomes Cenam 
entert" may be used WIthout a ful! Job analYSIS 
.f the user can show the Importance of the 
cntena to the partICular employment contut 
These entena mclude but are not limIted to 
productIon rate, error rate, tardu;es., absen. 
teelsm, and length of serVICe A standardized 
rating of overall work performance may be 
used where a study of the Job shows that It .s 
an appropr:ate entenon Where performance 
In traimng IS used as a cntenon, suc~ess In 

trammg sl-ould be properly measured and the 
relevance of the trainIng should be shown 
ellher throug, a comparslon of the content of 
the tra'OIog program wtlh the crillcal or 
Important ,,"ark behavlor(s) of the Job(s), or 
through a dem()!lstrallon of the relationshIp 
between measures of performance 10 trainIng 
and measures of Job performance Measures of 
relatwe success tn tralOing melude but are not 
hmlted to Instructor evaluations, performance 
samples, or tests Cnterion measures consist· 
ing of paper and penCil tests will be closely 
rev.ewed for jOb relevance 

(4) RepresenllHlveness of the sample. 
Whether the study is predIctive Or concurrent, 
the sample subjects should IOsofar 3> feaSIble 
be representative of the candidates normally 
ava.lable In the relevant labor market for the 
Job or group of Jobs in questIOn, and should 
msofar as feaSible melude the rac".s, sexes, and 
ethnic groups normally ava.lable in the rele. 
vaM Job market In determ.nmg the represen· 
tallveness of the sample In a concurrent 
vahdily study, the user should lake 10tO 
account th .. extent to whICh the speclftc knowl· 
edges or skills which are the prunary focus of 
the test are those whICh employees learn on 
the Job 

Where samples are combmed or compared, 
attention should be gIVen to see that such 
samples are comparable ,n terms of lhe actual 
job they perform, the length of time on the Job 
.. here time on the Job is likely to affect per· 
fonnance, and other relevant factors hkely to 
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aff~t vahdlty dIfferences, or that these fac· 
tors are mcluded m the desIgn of the study and 
theIr effects IdentIfied. 

(5) St:JlIsllcal relationships The degree of 
relationshIp between sele~tion procedure scores 
and crltenon meaSUreS should be exammed 
and computed. using professIonally acceptable 
statiStical procedures Generally, a selectIon 
procedure IS conSIdered related to the cnte· 
non, for the purposes of these gUldehnes, when 
the relationshIp between performance on the 
procedure and performance on the crltenon 
measure is statistically significant at the 0 OS 
level of SIgnificance, whIch means that It IS 
sufficIently hIgh as to have a probabihty of no 
more than one (I) In twenty (20) to have 
occurred by chance Absence of a statistIcally 
s,gnif,cant relationshIp between a selectIon 
procedure and Job performance should not nec· 
essan Iy d,scourage other investIgations of the 
vahdlty of that selectIon procedure 

(6) Operational use of selection procedures 
Users should evaluate each selection procedure 
to assure that It IS appropriate for operatIonal 
use. including est~_'lshment of cutofi scores or 
rank ordenng Generally, If other factors 
reman the same, the greater the magmtude of 
the relationshIp (e g, coorelatlon coefficent) 
bet .... een performance on a selection procedure 
and one or more cntena of performance on the 
JOb. and the greater the Importance and num· 
ber of aspects of Job performance covered by 
the cntena. the more hkely It IS that the 
procedure WIll be appropnate for use Rehance 
upon a selection procedure whIch IS slgmfl. 
cantly related to a cntenon measure, but 
whIch IS based upon a study InvolvlOg a large 
number of subjects and has a l~w correlation 
coeffiCient wtll be subject to close revIew If It 
has 3 large adverse Impact Sole rehance upon 
a slOgle selection Instrument whIch IS related 
to only one of many Job duties or aspects of JOb 
performance mil also be subject to close 
re"ew The appropriateness of a selection pro­
cedure IS best evaluated m each particular 
sItuation and there are no minImum correia. 
tlOn coeff,CIents apphcable to all employment 
situations In determIning whether a selectIOn 
procedure IS appropnate for operatIOnal use 
the follOWing conSIderations should also be 
taken IntO account The degree of adverse 
Impact of the procedure, the availabIlity of 
other selectIOn procedures of greater or sub­
stantIally equal vahdlty 

(7) Overstatement of val,d,ty findIngs 
Users should aVOid rehance upon techniques 
whIch tend to overest,mate vahd,ty findings as 
a result of capltahzatlon on chance unless an 
appropnate safeguard is taken Rehance upon 
a few selection procedures Or crltena of suc· 
cessful Job performance when many selectIOn 
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procedures or cnteria of performance bave 
been studIed, or the use of optimal statistical 
weights for selection procedures computed in 
one sample. are techniqu,""" which tend to 
InOate vahdlty estImates as a result of chance. 
Use of a large sample IS one safeguard. Cross­
vahdatlon IS another 

(8) Fairness ThIS section generally calls for 
studIes of unfaIrness where technically feasi­
ble. The concept of faIrness or unfairness of 
selectIOn procedures IS a developing concepL 
In addItIon, falmess studies generally require 
substantIal numbers of employees in the job or 
group of Jobs bemg studIed. For these reasons, 
the Fe,kral enforcement agencies recognize 
that the obhgatlon to conduct studIes of fair­
ness Impose<l by the guldehnes generally will 
be upon users or groups of users WIth a large 
number of persons in a jOb class, or test devel­
opers, .~d that small """rs utilizing their own 
selection procedures wtll Jlenerally not be obli­
gated to conduct such studies because it will 
be techmcally infeasIble for them to do so. 

(a) UnfaIrness defmed. When members of 
one race, sex, or ethmc group characteristi­
cally obtain lower scores on a selection proce­
dure than members of another group, and the 
dIfferences m scores are not reOected in differ­
ences m a measure of JOb performance, use of 
the selection procedure may unfairly deny 
opportumtles to members of the group that 
obtainS the lower scores 

(b) InvesllgalJon of fairness. Where a selec· 
tlon procedure results In an adverse Impact on 
a race, sex, or ethmc group identIfied in accor­
dance WIth the classifications set forth in sec· 
tlOn 4 above and that group IS a slgnifica.lt 
factor m the relevant labor market, the lISer 
generally should mvestigate the possible ezis. 
tence 01 unfaIrness for that group If it is tech­
nically feasll-le to do so. The greater the 
seventy of the adverse Impact on a group, the 
greater the need to Investigate the possible 
eXiStence of unf~:mess Where the weight of 
eVIdence from other studIes shows that the 
selection procedure predICts fanly for the 
group In questIOn and for the same or similar 
Jobs, such e"dence maybe rehed on In connec­
tion WIth the selectIOn procedure at issue. 

(c) General conSiderations in fairness roves­
ligations Users conducting a study of fairness 
should revIew the A.P A. Standards regarding 
investIgation of possIble b,as in testIng. An 
investigation of fairness of a selection proce­
dure depends on both e"dence of vahdity and 
the manner In whIch tbe selection procedure is 
to be used In a partICular employment conten. 
Fairness of a selection procedure cannot neces­
sanly be speCIfied In advance without investi· 
gating these lac tors Invesllgatlon of fairness 
01 a selectIon procedure m samples where the 
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range or scores on selection procedures or ente­
non measures is severely restncted ror any 
subgroup sample (as compared to other sub­
group samples) may produce misleading eVI­
dence or unralrness That ractor .hould 
accordingly be taken Into account In con­
ducting such studies and berore rehance IS 
placed on the results 

(d) When un(a/rness IS shown Ir unralrness 
IS demonstrated through a showmg that mem­
bers or a particular group perform beller or 
poorer on the Job than their scores on the 
selection procedure would mdlcate through 
companson with how members or other grm.:p. 
perrorm, the user may either revise or replace 
the selection Instr1!rn:ml In accordance with 
these gUidelines, or may contmue to use the 
selection mstrument operatIOnally With appro­
pnate reVISions In Its use to assure compallbll· 
Ity between the probability or successrul Job 
performance and the probability or bemg 
selected 

(e) TechnlC3.1 (easlbdlly o( (a/me55 slUd,es 
In addlllOn to the:. -,eral conditions needed 
ror techmcal reaslbillty ror the conduct or a 
cmenon-related study (see sectIOn 16, below) 
an mvestlgatlon or ralrness requires the rollow­
Ing 

(I) An adequate sample or persons m each 
group available ror the study to achieve hnd­
lOgs or statistical S1gmricance GUidelines do 
not reqUire a user to hIre or promote persons 
on the basiS or group classlhcations ror the 
purpose or malung It possible to conduct a 
study or ralrness, but the user has the obliga­
tIOn otherwise to comply With these guidelines 

(II) The samples ror each group should be 
comparable m terms or the actual job they 
perrorm, length or time on the job where time 
on the job IS hkely to aHect performance, and 
otber relevant ractors likely to arrect validity 
dlrrerences, or such ractors should be mcluded 
10 the deSign or the study and their errects 
Identlhed 

(I) Continued use o( selecLJon procedures 
when (a/mess slUd,es not (easlble If a study or 
ralrness should otherwise be performed, but IS 
not techmcally feasible, a selection procedure 
may be used which has otherwise met the 
validity standards or these guidelines, unless 
the technical IOreas,b,llty resulted rrom diS­
cnmmatory employment practices which are 
demonstrated by racts other than past rallure 
to conrorm with requirements ror validatIOn or 
selection procedures However, when It 
becomes techmcally reaslble ror the user to 
perform a study or ralrness and such a study IS 
othefWlse called ror, the user should conduct 
the study or ralrness 
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C. Technical standards (or contem va/,dlly 
slUd,es -{I) 4ppropnateness o( content valId­
IIY studIes Users choosmg to validate a selec­
tion procedure by a content validity strategy 
should deterrT,,"e whether It IS appropnate to 
conduct such a stildy 10 the particular employ­
ment conte,: ~ selection procedure can be 
supported by a content ,aildlty strategy to the 
extent that It'S a representative sample or the 
content or the Job Selection procedure' which 
purport to measure knowledges, 'Kills, or abili­
ties may 10 certam c:rcumstances be Justlhed 
by content ""IOlty, although they may not be 
representat"e samples, If the knowledge, skill, 
or ablilly measured by the selection procedure 
can be operallonally dermed J' p'ovlded m 
section 14C(4) below, and ,r that knowledge, 
skill, or ablllt: IS a necessary prerequISIte to 
successrul Job periormance 

A selectIOn procedure based upon Inierences 
about mental processes cannot be supported 
solely or pnmanly on the baSIS oi content 
valldlly Thus, a content strategy IS not appro­
pnate for demonstratlOg the validity of selec­
tIOn procedures which purport to measure 
traits or constructs, such as mteillgence, apti­
tude, personality, commonsense, Judgment, 
leadership, and spatial ability Content valid­
Ity IS also not an appropnate strategy when 
the selecllon ~rocedure mvol"s knowledges, 
skills, or abdlt:es which an employee Will be 
expected to 'earn on the Job 

(2) Job anJiySlS (or contem val/dllY There 
should be a Job analySIS which mcludes an 
analySIS oi the Important work behavlOr(s) 
reqUired ror successrul perrormance and their 
relallve Imporlance and, Ir the behaVior 
results 10 work product(s), an analYSIS or the 
work producl(s) Any Job analYSIS should rocus 
on the work behavlOr(s) and the tasks assocI­
ated wllh them Ir work behavlOr(s) are not 
observable, the Job analySIS should Idenufy 
and analyze those aspects or the behavlOr(s) 
that can be ob;erved and the observed work 
products The work behavlOr(s) selected ror 
measurement should be cntlcal work behav­
lor(s) and/or Important work behavlOr(s) con­
SlltutlOg most or the Job 

(3) Developmem o( selecllon procedures A 
selection procedure deSigned to measure the 
work behaVIOr may be developed specifically 
rrom the Job and Job analySIS m question, or 
may have been prevIOusly developed by the 
user, or by other users or by a test publisher. 

(4) Standards (or demonstratmg content 
valldlly To demonstrate the content validIty 
or a selection procedure, a user should show 
that the behavlOr(s) demonstrated 10 the selec­
tIOn procedure are a representauve sample of 
the behavlOr(s) or the Job 10 quesllon or that 
the selectIOn procedure prOVIdes a representa· 
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live sample of the work product of the Job In 
the case of a selectIon procedure meaSUring a 
knowledge, SkIll, or abIlity, the knowledge, 
skIll, or abIlity bel!:g measured should be oper­
atlonal!y deilned In the case of a selection 
procedure measuring a knowledge, the knowl­
edge being measured should be operationally 
defined as that body of learned Informallon 
whIch IS used In and is a necessary prerequIsite 
for observable aspects of work behaVIOr of the 
Job In the case of skIlls or abIlitIes, the skIll or 
abIlity bemg measured should be operatIonally 
defined m terms of observable aspects of work 
behaVIOr of the Job For any selection proce­
dure measuring a knowledge. skIll. or abIlity 
the user should show that (~) the selecllon 
procedure measures and IS a representallve 
sample of that knowledge, skIll, or abIlity, and 
(b) t!lat knowledge, skill, or abilIty IS used In 
and IS a necessary prerequIsIte to performance 
of CritIcal or Important work behavlOr(s}_ In 
addItIon, to be content valid. a selection proce­
dure measunng a skIll or abIlity should eIther 
closely approxImate an observable work behav­
Ior, or its product should closely approximate 
an observable ,- --k product Ii a test purports 
to 5ample a work behaVIor or to prOVIde a 
sample of a work product, the manner and 
setllng of the selectIon procedure and Its level 
and compleXIty should closely approxImate the 
work situation The closer the content and the 
context of the selecllon procedure are to work 
5amples or work behaVIOrs. the stronger IS the 
baSIS for shOWing content validIty As the con­
tent of the selecllon procedure less resembles a 
work behaVIOr, or the selling and manner of 
the adminIstratIon of the selectIon procedure 
less resemble the work SItuatIon, or the result 
less resembles a work product, the less likely 
the selectIOn procedure IS to be content valid, 
and the greater the need for other eVIdence of 
vahdlty 

(5) RelIabIlIty The reliabIlity of selection 
procedures JustIfied on the baSIS of content 
validIty should be a maller of concern to the 
user Whenever It IS feaSIble, appropnate sta­
tIstIcal estImates should be made of the relia­
bilIty of the selectIOn procedure 

(6) Prior training or experience A reqUIre­
ment for or evaluatIon of speCIfic prior train­
Ing or experience based on content validIty, 
including a speclficallon of level or amount of 
training or expenence, should be JustIfied on 
the baSIS of the relationshIp between the con­
tent of the training or expenence and the 
content of the Job for whIch the training or 
expenence IS to be reqUired or evaluated The 
Cntlcal conSIderatIon IS the resemblance 
bet ween the speCIfic behaVIors, products, 
know ledges, skills, or abIlities In the expenence 
or training and the speCIfIC behaVIOrs, prod-
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u;:ts, knowledges, slulls, Or abilities required on 
the Job, whether or not there IS close resem­
blance between the expenence Or training as a 
whole and the Job as a whole 

(7) Content validity of trainmg success 
Where a measure of success In a traming pro­
gram IS used as a selectIon procedure and the 
content of a traIning program IS justified on 
the baSIS of content validIty, the use should be 
Justified on the relatlonsblp between the COII­

tent of the training program and the content 
of the job 

(8) Operational use A selection procedure 
whIch IS supported on the basIS of cr-'ent 
validity may be used for a JOb if It represents a 
cntlcal work behaVIor (I e , a behavior whicb IS 

neceS5ary for performance of the Job) or work 
behaVIors whIch constitute most of the impor­
tant parts of the Job 

(9) RanJang based on content valIdity stud­
Ies Ii a user can show, by a job analysis or 
otherwise, tha t a hlgber score on a content 
valid selection procedure is lIkely to result tD 

beller JOb performance, the results may be 
used to rank persons who score above mini­
mum levels Where a selection procedure sup­
ported solely or pnmanJy by content validity 
IS used to rank job candidates, the selection 
procedure should measure those aspects of per­
formance whIch dIfferentIate among levels of 
Job performance 

D Technical standards (or construct vahd­
Ity studIes-{ I) Appropnaceness of consLruct 
validIty scud,es Construct vahdlty is a more 
complex strategy than eltber cntenon-related 
or content validIty Construct validation IS a 
relatively new and developing procedure in the 
employment field, and there IS at present a 
lack of substanlial literature exlendlllg the 
concept to employment practlces_ The user 
should be aware that the effort to obtain suffi­
cIent emplOcal support for construct validity 
IS both an extensIve and arduous effort inVolv­
Ing a senes of researcb studies, wlucb include 
cntenon related validity studies and wbich 
may Include content validIty studles_ Users 
chOOSing to JustIfy use of a selectIon procedure 
by thIS strategy should therefore take particu­
lar care to assure that the validity study ~ts 
the standards set forth below 

(2) Job analYSIS for construct valid,ty stud­
Ies There should be a JOb analysls_ This job 
analySIS should show tbe work bebaVlor(s} 
reqUIred for successful performance of the JOb, 
or the groups of jobs being StUdIed, the cnlical 
or Important work bebavior(s} In the job or 
group of Jobs being studied, and an ulentifica­
tlon of the construct(s} believed to underlie 
successful performance of these cntical or 
Important work behaVIors in the job or jobs in 
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questIOn Each construct should be named and 
defined, so as to dlstmgUlsh n from other con· 
structs If a group of Jobs IS being studied the 
Jobs should have m common one or more cn u· 
calor Important work behaviors at a compara­
ble level of complexily 

(3) RelalJonshJp 10 Ihe Job A selection pr<>­
cedure should then be Identified or developed 
which measures the construct Idenufled m 
accord wnh subparagraph (2) above The user 
should show by empirical eVidence that the 
selection procedure IS validly related to the 
construct and that the construct IS validly 
related to the performance of cnt!cal or Impor· 
tant work behavlor(s) The relatIOnship 
between the construct as measured by the 
selection procedure and the related work 
behavlOr(s) should be supported by empirical 
eVldence from one or more cnlenon·related 
studies mvolvmg the Job or Jobs m quesllon 
wruch sallsfy the provISIons of secuon 148 
above 

(4) Use of conslrucl va/JdJty study wllhout 
new crilerion-re/ated e·"dence --{a) Standards 
for use Until such time as profeSSional litera· 
ture proVldes more gUIdance on the use of 
construct valldny m employment SltuaUons, 
the Federal agencies Wlll accept a claim of 
construct valldny Without a cmenon·related 
study which satisfies sec lion 148 above only 
when the selection procedure has been used 
elsewhere m a Slt~atlon In which a cntenon­
related study has been conducted and the use 
of a cmerion-related validity study m this 
context meets the standards for transponabli. 
IlY of cntenon-related validity studies as set 
forth above m sectIOn 7 However, If a study 
penalns to a number of Jobs havmg common 
cntlcal or Important work behaVIOrs at a com­
parable level of compleXity, and the eVidence 
sallsfles subparagraphs 148 (2) and (3) above 
for those JObs wnh crltenon-related validity 
eVldence for those JObs, the selection procedure 
",ay be used for all the Jobs to which the study 
pertains If construct validity IS to be genera· 
IIUd to other Jobs or groups of Jobs not In the 
group studied, the Federal enforcement agen­
cies will expect at a mmlmum additional 
empirical research eVidence meeting the stan· 
dards of subparagraphs seCtion b8 (2) and (3) 
above for the additional Jobs or groups of Jobs 

(b) DetermmalJOn of common work behav. 
Jors In determmlng whether twO or more jobs 
ha'e one or more work behavlOr(s) In common, 
the user should compare the observed work 
behavlor(s) In each of the Jobs and snould 
compare the observed work product(s) m each 
of the Jobs If neither the observed work behav. 
lor(s) In each of the Jobs nor the observed work 
product(s) In each of the Jobs are the same, the 
Federal enforcement agencies Will presume 
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that the work behavlOr(s) In each Job are dlf· 
ferent I! the work behaViors are not observa­
ble, then eVidence of Similarity of work 
products and any other relev~nt research eVI· 
dence will be conSidered In determ!~lng 
whether the work behavlOr(s) In the two Jobs 
are the same 

Documentation 01 Impact and Validity EVidence 

[~ 4010.151 

Sec. IS Documentation of impact and 
validity evidence . 

A ReqUJred mformalJon Users of selection 
procedures other than those users complymg 
wnh sectIOn ISA(I) below should malntam and 
have available for each Job informatIOn on 
adverse Impact of the selectIOn process for that 
Job and, where II IS determmed a selection 
process has an adverse Impact, eVidence of 
valldny as set forth below 

(1) SJmphfled recordkeepmg for users wllh 
less Ihan 100 employees In order to mmimlze 
recordkeeplng burdens on employers who 
employ one hundred (100) or fewer employees, 
and other users not reqUired to file EEO-I, et 
seq, reports, such users may sallsfy the 
requirements of thiS sectIOn 15 If they mam­
tam and have available records shOWing, for 
each year 

(a) The number of persons hired, promoted, 
and terminated for each JOb, by sex, and where 
appropriate by race and natIOnal Origin, 

(b) The number of applicants for hire and 
promOllon by sex and where appropriate by 
race and natIOnal Origin, and 

(c) The selection procedures utilized (either 
standardized or not standardized) 

These records should be maintained for each 
race or nallonal orlgm group (see secllon 4 
above) conSlllutlng more than tWO percent 
(2%) of the labor force In the relevant labor 
area However, It IS not necessary to malntam 
records by race and/or national origin (see § 4 
above) If one race or nallonal origin group In 

the relevant labor area constitutes more than 
nlnety·elght percent (98%) of the labor force In 
the area If the user has reason to believe that 
a selectIOn procedure has an adverse ImpaCt, 
the user should mamtam any available eVI· 
dence of validity for that procedure (see sec· 
tlOns 7 A and 8) 

(2) InformalJon on JmpaCI --{a) Col/eclJon 
of mformaCJon on JmpaCI Users of selection 
procedures other than those complYing With 
seellon ISA(I) above should maintain and 
have available for each Job retords or other 
Informallon showmg whether the total selec. 
lion process for that Job has an adverse impaCt 
on any of the groups for which records I are 
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called for by sections 4B above. Adverse 
impact determinations should be made at least 
annually for each sucb group which constitutes 
at least 2 percent of the labor force In the 
relevant labor area or 2 percent of the apphca­
ble workforce Where a total selection process 
for a Job has an adverse Impact, the user 
should maintain and have available records or 
other information shOWing which components 
have an adverse Impact. Where the total selec­
tIOn process for a Job does not have an adverse 
Impact, information need not be maintained 
for individual components except 1:1 circum­
stances set forth In subsection 15A(2)(b} 
below If the determination of adverse Impact 
IS made uSing a procedure other than the 
"four·flfths rule," as defined In the first sen­
tence of section 40 above, a JusuficatlOn, con­
sistent with section 40 above, for the 
procedure used to determine adverse Impact 
should be available 

(b) When adverse Impact has been elImI­
nated In the total selectIon process Whenever 
the total selecuon process for a partICular Job 
has had an ad _~. o;e Impact, as defined In sec­
tIOn 4 above, In any year, but no longer has an 
adverse Impact, the user should maintain and 
have available the informatIOn on indiVidual 
components of the selectIOn process reqUired In 

the preceding paragraph for the penod In 
which there was adverse Impact In additIOn. 
the user should continue to collect such InfDr· 
mauon for at least two (2) years after the 
adverse Impact has been ehmlnated 

(c) When data Insuff,c,ent to determIne 
Impact Where there has been an insuffiCient 
number of selectIOns to determine whether 
there IS an adverse Impact of the total selec­
tIOn process for a particular Job, the user 
should continue to collect, maintain and have 
aVailable the Inlormatlon on indiVidual compo­
nents 01 the selection process reqUired In sec· 
tlOn 15(:\)(2)(a} above until the informatIOn IS 
sulflclcnt to determine that the overall selec· 
tlOn process does not have an adverse Impact 
as defined In section 4 above, or until the Job 
has changed substantially 

(3) Documentallon of valIditY eVldence­
(a) Types of e"ldence Where a total selectIOn 
process has an adverse Impact (see section 4 
above) the user should maintain and have 
aVailable lor each component 01 that process 
whIch has an adverse Impact. one or more of 
the follOWing types 01 documentallon eVidence 

(I) DocumentatIon eVidence shOWing cnte· 
non·related valIdity 01 the selectIon procedure 
(see sectIon 15B, below) 

(II) DocumentatIon eVidence shOWing con­
tent valIdIty 01 the selecllon procedure (see 
section 15C, below) 

Employment PractIces 

(Iii) ~~mentation evidence showing c0n­
struct vahdllY of the selection procedure <_ 
sectIOn ISO, below}. 

(IV) DocumentatIOn evidence from other 
studies shOWing validity of the selecuon proce­
dure In the user's lacllity (see section 15E, 
below) 

(v) Documentation eVIdence shOWIng wby a 
valIdity study cannot Or need not be per­
lormed and why conunued use of the proce­
dure IS consistent With Federal law. 

(b) Form of report. This eVIdence should be 
compIled In a reasonably complete and organ­
Ized manner to permIt direct evaluatIOn of the 
vahdlly 01 the selectIOn procedure PreVIously 
wntten employer or consultant reports of 
valIdlly, or reports descnblng valIdIty studies 
completed before the issuance 01 these guide­
lInes are acceptable II they are complete in 
regard to the documentatIOn requirements 
contained In thIS sectIon, or 11 tbey sausfied 
requirements 01 gUidelInes wblch were in effect 
when the valIdIty study was completed. If 
they are not complete, the reqUired addllional 
documentallon should be appended II neces­
sary InlormatlOn IS not aVailable the repon 01 
the valIdity study may stili be used as docu­
mentatIon, but Its adequacy Will be evaluated 
In terms 01 complIance With the reqUirements 
of these gUIdelInes 

(c) Com{:leleness In the event that eVI­
dence oi valIdIty IS reVIewed by an enlorce­
ment agency, the valIdation reports completed 
alter the effectIve date 01 these guidelInes are 
expected to contain the inlormatlon set fonh 
below EVIdence denoted by use 01 the word 
"(Essenllal)" IS conSidered cntlcal II informa­
tIOn denoted essential IS not included, the 
report WIll be conSIdered Incomplete unless the 
user alflrmallvely demonstrates either its 
unavailabIlIty due to Circumstances beyond 
the user's cOlltrol or speCIal circumstances 01 
the user's study whIch make the Inlormatlon 
Irrelevant EVIdence not so denoted IS deslr· 
able but ItS absence WIll not be a basiS lor 
consldenng a report Incomplete The user 
should maintain and have aV3ilable the infor­
mation called lor under the heading "Source 
Data" In sectIons 158(1I} and 150(1I} While 
It IS a necessary part of the study, It need not 
be submitted With the report All statistical 
results should be organized and presented In 
tabular or graphIC lorm to the exient leaslble 

B C"tenon-relaled val,d,ty studIes 
Reports 01 cntenon-related valIdllY lor a selec­
tion procedure should Include 'the following 
Informallon I 

(I) User(s), locallon(s), and date(s) of study 
Dates and locatlOn(s} of the Job analysis or 
revIewal Job Inlormauon, the dale(s} and loca­

I 
~ 4010.15 
I 

I 



4068 Federal Laws and Regulations 

tlon(s) of the admmlstration of the selection 
procedures and collecuon of criterion data, and 
the time between collectlon of data on selec· 
lion procedures and critenon measures should 
be provIded (Essenual) If the study was con· 
ducted at severallocatlOns, the address of each 
locallon, mcludmg CIty and State, should be 
shown 

(2) Problem and se!lJng An exphclt defml' 
lion of the purpose(s) of the study and the 
circumstances m whIch the study was con· 
ducted should be provIded A descnpllon of 
eXIsting selectIon procedures and cutoff scores, 
If any, should be p·"vlded 

(3) Job analY>ls Or review of Job mformatlon 
A descnptlon of the procedure used to analyze 
the Job Or group of Jobs, Or to rev.ew the Job 
tnfOrmallon should be provIded (EssentIal) 
Where a rev.ew of Job Information results In 
cmena whIch may be used without a full Job 
analySIS (see sectIOn 14B(3)}, the bastS for the 
selection of these cntena should be reported 
(Essenllal) Where a Job analySIS IS requIred a 
complete descnption of~ I:.e work behavlOr(s) or 
work outcome(s), and measures of theIr cntl' 
callty or Importance should be provIded 
(Essential) The report should descnbe the 
baSIS on wh.ch the behavlOr(s) or outcome(s\ 
were determmed to be cnllcal or Important. 
such as the proportion of tIme spent on the 
resptctl'e behaVIOrs, theIr level of dIffIculty, 
their frequency of performance, the conse, 
quences of error, or other appropnate factors 
(EssentIal) Where two or more Jobs are 
grouped for a vahdlty study, the informatIOn 
called for In thIS sub>~~tlon ,huuld be provldeo 
for each of the Jobs, and the JustIf,cat,on for 
the grouping (see sectIOn HB(!» should be 
pro'lded (Essential) 

(~) Job lllles and codes It IS destrable to 
prOVIde the user's lob title(s) for the Job(s) In 

queslton and the corresponding Job tltle(s) and 
code(s) from US Employment ServIce's D,c. 
tlonary of OccupatIOnal Titles 

(5) CmerlOn measures The bases for the 
selection of the cntenon measures should be 
prOVIded, IOgether wah references to the eVI' 
dence conSIdered In makIng the selecllon of 
entenon measures (essential) A full descnp­
lion of all cntena on whIch data were coUected 
and means by which they were observed, 
recorded, evaluated, and quantif,ed, should be 
pro'lded (essenllal) If rating techOlques are 
used as crttertor. measures, th~ appraIsal 
lormls) and inStrUCtions to the rater(s) should 
be meluded as part of the vahdatlon eVIdence, 
or should be e<phmly cescnbed and avaIlable 
(essential) All steps taken to Insure that crtte· 
non measures are free from factors whIch 
would unfatrly alter the scores of members of 
any group should be descnbed (essentIal) 
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(6) Sample desCfJption. A deSCrIption of haw 
the research sample was Identified and 
selected should be Ineluded (essentIal). The 
race, sex, and ethnIC composItIOn of the sam· 
pIe, ,"eluding those groups set lorth In se(tlon 
4,-\ above, should be deSCribed (essential). ThIS 
deSCriptIon should Include the SIze of eacll sub­
group (essenlla!) A deSCriptIon of how the 
research sample compares wah the relevant 
labor market or work force, the method by 
whICh the relevant labor market or work (orce 
was defmed, and a diSCUSSIon of the hliely 
~fiects on valId,ty of dIfferences between the 
~mple and the relevant labor market or work 
force, are also dew able Descnptlons of educa· 
tIona I levels, length of serVIce, and age are also 
deSIrable 

(7) Descnplion 01 seiectlOn procedures Any 
measure, comb,nat,on of measures, or proce­
dure studIed should be completely and e~pltc­
Itly descrtbed Or attached (essential) If 
commercially avaIlable selection procedures 
are stud,ed, they should be descnbed by mle, 
form, and pubhsher (essential) Reports of reli· 
abIlity estImates and how they were estab· 
hshed are deSirable 

(8) TechnIques and results Methods used In 

~nalyzlng data should be descnbed (essential) 
\leasures oi cen:ral tenaency (e g , means) and 
'neasures 0; d'sperslon (e g, standard devla· 
tlons and ranges' 'or all selectIOn procedures 
~nd all cmena should be reponed for each 
,ace, sn, and etrnlc group whl~h comtttutes a 
slgntltcant fac:or In the magnItude and dlrec· 
(:00 of all rel~ltonshlps bet "een selection pro­
cedures and cmenOn measures Investtgated 
should be reported for each relevant race, sex, 
and e:hnl( group and for the total group 
(essential) \\ ~e,e groups are tOO small to 
ObtalO rehable eqdence of the magnttude of 
the relallonshl;J need not be reported sepa· 
,ately Statert"ents regardmg the statIstIcal 
,'gOlflcance oi re;ults should be made (essen­
tIal) Any sta:,s:lcal adjustments, such as for 
less then perfen rehablllly or for restnction of 
score range In t~e selection procedure or cnte· 
r:on should be descrtbed and e<platned, and 
uncorrected correlation CoeffICIentS should also 
be shown (essential) Where the statistical 
tecnmque categontes continuous data, such as 
b,senal correlation and the phI coeff.clent, the 
catego"es and the bases on whIch they I were 
determined should be descnbed and explamed 
lessenuall Stud", of test fa "ness should be 
IneludeJ where called for bv the requirements 
of section 14B(8) (essentIal) These studies 
should Ineluee the rationale by whteh a ,selec· 
tlon procedure y, as determIned to be fait to the 
group(s) In question Where test faITness or 
unialrness has been demonstrated on thelbasls 
oi other studies a blbhography of the relevant 
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studIes should be included (essentIal) If the 
bIbliography includes unpublished studies, 
copies of these studies, or adequate abstracts 
or summanes, should be attached (essential) 
Where reVIsions have been made m a selectIOn 
procedure to assure compatablllty between 
successful Job performance and the probablhty 
of bemg selected, the studIes underlymg such 
revIsIons should be mcluded (essential) All 
statIstIcal results should be organized and 
presented by relevant race, sex, and ethniC 
group (essential) 

(9) AllernalJve procedures mVeSIJg~led The 
selection procedures mvestlgated and avalla. 
ble eVIdence of their Impact should be Identl· 
fled (essentIal) The scope, method, and 
fmdlngs of the mvestlgatlon, and the conclu· 
slons reached m hght of the fmdmgs, should be 
fully descnbed (essential) 

(10) Uses and applJcallons The methods 
conSIdered for use of the selection procedure 
(e g , as a screening deVIce WIth a cutoff score, 
for groupmg or ranking, or combmed WIth 
other procedures In a battery) and avaIlable 
eVIdence of t~. r. Impact should be descnbed 
(essential) ThIs descnptlOn should mclude the 
ratIOnale for chOOSing the method for opera· 
tlonal use, and the eVIdence of the vahdlty and 
utlhty of the procedure as It IS to be used 
(essentIal) The purpose for whIch the proce· 
dure IS to be used (e g , hmng, transfer, promo­
tIOn) should be descnbed (essential) If weIghts 
are aSSIgned to dIfferent parts of the selectIOn 
procedure, these weIghts and the vahdlty of 
the weIghted composIte should be reported 
(essentIal) If the selectIOn procedure IS used 
WIth a cutoff score, the user should descnbe 
the way m whIch normal expectations of profl. 
clency wlthm the work force were determined 
and the way m whIch the cutoff score was 
determined (essential) 

(11) Source dala Each user should mamtam 
records showmg all pertment mformatlon 
about mdlvldual sample members and raters 
where they are used, m studIes mvolvmg the 
validatIon of selectIon procedures These 
records should be made avaIlable upon request 
of a comphance agency In the case of mdlvld· 
ual sample members these data should mclude 
scores on the selection procedure(s), SCOres on 
criterIon measures, age, sex, race, or ethmc 
group status, and expenence on the speCIfic 
Job on whIch the validatIOn study was con· 
ducted, and may also mclude such thmgs as 
educatIon, trammg, and pnor Job expenence, 
but should not mclude names and SOCIal secu· 
nty numbers Records should be mamtamed 
whIch show the ratmgs gIven to each sample 
member by each rater 

(12) Conlacl person The name, malhng 
address, and telephone number of the person 
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who may be contacted for further mformation 
about the vahdity study should be provided 
(essential) 

(13) Accuracy and compleleness The report 
should descnbe the steps taken to assure the 
accuracv and completeness of the collection. 
anal)sl.-, and report of data and results 

C Conlenl valJdlly swdJes Reports of con. 
tent vahd,ty for a selectIon procedure should 
mclude the following mformatlon 

(1) User(s), localion(s) and dale(s) of sludy 
Dates and locatlon(s) of the Job analySIS should 
be shown (essential) 

(2) Problem and seIling An exphclt defini· 
tlon oi the purpose(s) of the study and the 
circumstances In whIch the study was con· 
ducted should be prOVIded A descnptlOn of 
eXlstmg selection procedures and cutoff scores, 
If any. should be prOVIded 

(3) Job analysJS-COnlenl of Ihe Job A 
descnptlon of the method used to analyze the 
Job should be prOVIded (essentIal) The work 
behavlOr(s), the assocIated tasks,' and, If the 
behaVIOr results m a work product, the work 
products should be completely descnbed 
(essentIal) Measures of criticahty and/or 
Importance of the work behavlOr(s) and the 
method of determlnmg these mea'sures should 
be pro"ded (essential) Where the Job analYSIS 
also Identlilfd the know ledges, SkIlls, and ablh· 
tIes used m work behavlOr(s), an' operatIonal 
defmltlon for each knowledge m terms of a 
bodv of learned mformatlon and for each slull 
anl ablhty m terms of observable behaVIOrs 
and outcomes, and the relationshIp between 
each knowledge, skIll, or ablhty and each work 
behaVIOr. as well as the method used to deter· 
mme thIS relationshIp, should be prOVIded 
(essential) The work sItuation should be 
descnbed, mcludmg the setting In whIch work 
behavlOr(s) are performed, and where appro­
pnate, the manner In whIch knowledges, slulls, 
or ablhtles are used, and the complextty and 
dlfflcultv of the knowledge, skIll, or ablhty as 
used In the work behavlOr(s) 

(4) Selecllon procedure and'lIs COni en I 
SelectIon procedures, IncludIng those con· 
structed by or for the user, speCIfIC tramlng 
requirements, composItes of selection proce· 
dures, and any other procedure supported by 
content vahdlty, should be completely and 
exphcltly descnbed or attached (essential) if 
commercially avaIlable selectIon procedures 
are used, they should be descnbed by title, 
form. and pubhsher (essential) The behaVIOrs 
measured Or sampled by the selection proce· 
dure should be exphCltly descnbed (essential) 
Where the selection procedure' purports to 
measure a knowledge, skill, or ab,hty, eVIdence 
that the selection procedure mea'sures and IS a , 
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representative sample of the knowledge. slull. 
ar abIlity should be provided (essentIal) 

(5) RelationshIp belween Ihe selecllon pr<>­
cedure and Ihe jOb The eVIdence demonstrat­
Ing that the selection procedure IS a 
representative work sample. a representallve 
sample of the work behaVlor(s). or a represen­
tatIve sample of a knowledge. skIll. or ablhty 
as used as a pan of a work behavIOr and 
necessary for that behavior should be prOVIded 
(essentIal) The user should identIfy the work 
bebaVlolis) whIch each item or part of the 
selectIOn procedure IS Intended to sample or 
measure (essentIal) Where the selecllon proce­
dure purports to sample a work behaVIor or to 
pro\lde a sample of a work product. a compar­
Ison should be prOVIded of the mar.ner, setting, 
and the level of complexity of the selectIOn 
procedure WIth those of the work sItuatIon 
(es'entlal) If any steps were taken to reduce 
adverse Impact on a race, sex. or ethOlc group 
In the content of the procedure or In ItS admin­
IstratIOn. these steps should be deSCribed 
Estabhshment of time hmlts, If any. and how 
these hmits are rela,~ to the speed with 
v·hlCh dUlles must be performed on the Job, 
should be explained Measures of central tend­
ency (e g , means) and measures of dIsperSIOn 
(e g, standard devlallons) and estImates of 
rehablilty should be reported for all selection 
procedures If avaIlable Such reports should be 
made for relevant race, sex, and ethOlc sub­
grou.,s, at least on a statIstically rehable sam­
ple baSIS 

(6) Allernallve procedures m vesllga led The 
alternatIve selectIOn procedures investigated 
and avaIlable eVIdence of their Impact should 
be Identified (essential) The scope, method, 
and findIngs of the investigation, and the con­
clUSIons reached In hght of the fuidlngs, should 
be fully desCribed (essentIal) 

(7) Uses and appi/callons The methods con­
SIdered for use of the selectIon procedure (e g , 
as a screening deVIce with a cutori score, for 
grouping or ranking, or combined WIth other 
procedures In a battery) and available eVI­
dence of their Impact should be deSCribed 
(essential) Th,s deSCription should Include the 
ratIOnale for chOOSing the method for opera-
1I0nai use. and the eVIdence of the vahdlty and 
utility of the procedure as It IS to be used 
(essentIal) The purpose for whIch the proce­
dure IS to be used (e g , hiring, transfer, promo­
lion) should be deSCrIbed (essential) If the 
selection procedure IS used with a cutoH score. 
the user should deSCribe the way In whIch 
normal expectations of prof,Ciency within the 
work force were determined and the way In 
whIch the cutoff SCOre was determined (essen­
lIal) In addition. If the selectIOn procedure IS 
to be used for ranking, the user should speCIfy 
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the eVIdence shOWing that a hIgher score on 
the selecuon procedure is likely to result in 
better Job performance 

(8) Conlacl person The name. malhng 
address. and telephone number of the person 
who may be contacted for further informatIOn 
about the vahdlty study ,hould be prOVIded 
(essential) 

(9) Accuracy and compleleness. The report 
should desCribe the steps taken to assure the 
accuracy and completeness of the collection. 
analySIS. and report of data and results 

D C" :rucl valldllY slUd,es Reports of 
construct vahdlty for a selection procedure 
should Include the follOWing informatIon 

(I) User(s), locallon(s). and dale(s) of study 
Date(s) and locatlon(s) of the Job analySIS and 
the gathering of other eVIdence called for by 
these gUldehnes should be prOVided (essential) 

(2) Problem and seiling An exphCll deflOl­
tlon of the purpose(s) of the study and the 
circumstances In which the study was con­
ducted should be prOVided A deSCrIptIOn of 
eXisting selectIOn procedures and cutoff'scores. 
If any. should be prOVIded 

(3) Conslrucl defm/l/on A clear definitIOn 
of the construct(s) whIch are beheved to 
underhe successful performance of the crllical 
or Important ",ork behavlOr(s) should be pro­
Vided (essential) Th,s definitIOn should 
Include the levels of construct performance 
relevant to the Job(s) for whIch the selection 
procedure IS to be used (essential) There 
should be a summary of the position of the 
construct In the psychologIcal Ioterature, or In 

the absence of such a POSItIon, a deSCription of 
the wav In whIch the def,nition and measure­
ment of the construct was developed and the 
psychological theory underlYing It (esSential) 
Any quantitative data which Identify or define 
the Job constructs, such as factor analyses, 
should be prOVided (essential) 

(4) Job analySIS 0\ descnpuon of the method 
used to analyze the Job should be prOVided 
(essential) A complete deSCription of the work 
behavlOr(s) and, to the extent appropriate • 
.... ork outcomes and measures of theIr, critical­
Ity and/or Importance should be prOVIded 
(essential) The report should also deSCribe the 
baSIS on wh.ch the behavlor(s) or outcomes 
were determined to be Important, such as their 
level of dlfilculty, their frequency or: perform­
ance, the consequences of error Or otner appro­
priate factors (essenual) Where ;Jobs are 
grouped or compared for the purposes of gener­
ahzlng valodlty eVidence. the work b~havlOr(s) 
and work product(s) fOI each of the Jobs should 
be deSCribed, and conclUSIOns concerning the 
slmllanty of the Jobs In terms of observable 
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work behaviors or work products should be 
made (essential) 

(5) Job titles and codes. It IS desU'able to 
provide the selection procedure user's job 
tltle(s) for the job(s) in Question and the corre­
spondmg Job tltle(s) and code(s) from the 
United States Employment Servtce's dictIOn­
ary of occupational titles. 

(6) Sdectlon procedure. The selecuon proce­
dure used 8.\ a measure of the construct should 
be completely and expliCitly described or 
attached (essential). If commerCially available 
selection procedures are used, they should be 
Identified by title, form and publisher (essen­
tial) The research eVidence of the relauonshlp 
between the selection procedure and the con· 
struct, such as factor structure, should be 
meluded (essential) Measures of central ten­
dency, vanablhty and rehablhty of the selec­
tion procedure should be provided (essential). 
Whenever feasible, these measures should be 
provided separa tely for each relevant race, sex 
and ethniC group 

(7) RelatIonshIp to Job performance The 
cntenon-relat=~ study(les) and other empm­
cal eVIdence of the relationship between the 
construct measured by the selection procedure 
and the related work behavlOr(s) for the Job or 
Jobs m question should be provided (essential) 
Documentation of the crltenon·related 
studY(les) should satisfy the provIsions of sec· 
tlOn 158 above or sectIOn 15E(I) below, except 
for studies conducted prior to the effective 
date of these gUidehnes (essential) Where a 
study pertains to a group of Jobs, and, on the 
basIs of the study, vahdlty IS asserted for a Job 
m the group, the observed work beha'iors and 
the observed '.York products for eac; of the JObs 
should be deSCribed (essential) Any other eVI· 
dence used m determmmg whether the work 
behavlOr(s) m each of the Jobs IS the same 
should be fully descnbed (essential) 

(8) AlcernacJVe procedures Invesllgaced The 
alternative selection procedures mvestlgated 
and available eVidence of their Impact should 
be Identified (essential) The scope, method, 
and findings of the mvestlgatlOn. and the con· 
elusions reached m hght of the fmdlngs should 
be fully desCrlhed (essential) 

(9) Uses and applicatIons The methods con­
Sidered for use of the selection procedure (e g , 
as a screeOlng deVice with a cutoff score, for 
groupmg or rankmg, or combined with other 
procedures m a battery) and available eVI' 
dence of their Impact should be deSCribed 
(essent .. l) ThIS deSCription should Inelude the 
rationale for choosmg the method for opera· 
tlonal use, and the eVidence of the vahdlty and 
utlhty of the procedure as It IS to be used 
(essential) The purpose for which the proce· 

Employment PractIces 

dure is to be used (e.g, hinng, transfer, promo­
tion) should be descnbed (essential). U ~ight.l 
are assigned to different parts of the selection 
procedure, these weights and the, validity of 
the weighted composite should be reported 
(essential) If the selection procedure 15 used 
with a cutoff score, the user should descnbe 
the way m which normal expectatIOns of profi­
ciency Wlthm the work force were determined 
and the way m which the cutoff score was 
determined (essential). 

(10) Accuracy and completeness. The report 
should deSCribe the steps taken to assure the 
accuracy and completeness of the collection, 
analySIS, and report of data and results 

(I I) Source data Each user should maintam 
records shOWing all pertinent mformatlon 
relatmg to ItS study of construct vahdlty 

(12) Concact person The name, malhng 
address, and telephone number of the mdlVld­
ual who may be contacted for further informa­
tIOn about the vahdlty study should be 
prOVided (essential) 

E. EVIdence of vaIJdJly from other stuebes. 
When vahdlty of a selection procedure is.sup­
ported by studies not done by the user, the 
eVidence from the ongmal study or studies 
should be complied m a manner Similar to that 
reqUired In the appropnate sectIOn of thIS sec· 
tlon IS above In addition, the followmg eVI' 
dence should be supphed 

(1) EVidence from cmenon-re/ated vaIJdJly 
scudles -a Job Informacion A deSCription of 
the Important Job behavlor(s) of'the user's Job 
and the baSIS on which the behaVIOrs were 
determined to be Important should be pro­
Vided (essential) A full deSCriptIOn of the baSIS 
for determlnmg that these miportant work 
behaVIOrs are the same as those of the Job m 
the Original study (or studies) should be pro­
Vided (essential) 

b Relevance of cmena .. full descnptlon of 
the baSIS on which the cnterla used m the 
orlgmal studies are determined to be relevant 
for the user should be prOVided (essential) 

c Ocher v3rz3bles The SimIlarity of Impor· 
tant applicant pool or sample ,charactenstlcs 
reported In the orlgmal studles'to those of the 
user should be deSCribed (e.sentlal) A descnp­
tlon of-the companson between the race, sex 
and ethOic compOSition of the :user's relevant 
labor market and the sample In the orlgmal 
vahdlty studies should be prOVided (essential) 

I 

d Use of che seleCIJon procedure A full 
deSCription should be prOVided showmg that 
the use to be made of the selection procedure 15 

conSistent With the fmdmgs /of the orlgmal 
vahdlty studies (essential) 
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e. B,bliography. A bibliography of reports of 
val,dity of the selectIon procedure for the job 
or jobs 10 questIon should be provided (essen· 
tial). Where any of the studies included an 
II1vestlgatlon of test faIrness, the results of thIS 
II1vestlgatlOn should be provIded (essentIal) 
CopIes of reports pubhshed 10 Journals that are 
not commonly avaIlable should be descnbed m 
detaIl or attached (essentIal) Where a user IS 
rely 109 upon unpublished stud,es, a reasonable 
effort should be made to obtam these studies 
If these unpublished studies are the sole source 
of vahdlty evidence they should be descnbed 
In detaIl or attached (essentIal) If these stud· 
les are not avaIlable, the name and address of 
the source, an adequate abstract or summary 
of the vahd,ty study and data, and a contact 
person 10 the source orgamzatlon should be 
prOVIded (essentIal) 

(2) EVldenc~ from content validity stuo,es 
See section 14C(3) and seCllon 15C above 

(3) EVIdence from construct valIdity stud· 
ies See sections 140(2) and 15D above 

F EVIdence of v~1 -i,ty from cooperative 
stud,es Where a selectIOn procedure has been 
validated through a cooperatIve study, eY\. 

dence that the study sallsftes the reqUIrements 
of sections 7, 8 and 15E should be prOVIded 
(essenllal) 

C Selection for h'gher level Job If a selec· 
tlOn procedure IS used to evaluate candIdates 
for jObs at a hIgher level than those for whIch 
they WIll mltlally be employed, the vahdlty 
eVIdence should satIsfy the documentallon prer 
VISIons of thIS sectIon 15 for the hIgher level 
jOb or jObs, and 10 addItIon, the user should 
provIde (I) a descnptlOn of the Job progressIon 
struclure, formal or mformal, (2) the data 
shOWing how many employees progress to the 
tugher level jOb and the length of tIme needed 
to make thIS progreSSIon, and (3) an identlfica· 
lion of any antIcIpated changes 10 the hIgher 
level jOb In addItIon, If the test measures a 
knowledge, slull or ab,hty, the user should prer 
VIde eVIdence that the knowledge, skIll or ab,l· 
Ity IS reqUIred for the hIgher level Job and the 
baSIS lor the conclUSIon that the knowledge, 
slull or ablhty IS not expected to develop from 
the trammg or expenence on the Job. 

H Intenm use of selec!/on procedures If a 
selectIon procedure IS bemg used on an intenm 
baSIS because the procedure IS not fully sup­
ported by the requIred eVIdence of vahd,ty, 
the user should maintam and have avaIlable 
(I) substanllal eVIdence of vahdlty for the 
procedure, and (2) a report show 109 the date 
on whIch the study to gather the add,tIOnal 
eVIdence commenced, the eSllmated comple· 
tlOn date of the study, and a deSCriptIOn of the 
data to be collected (essenllal) 
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Sec. 16 Definitlons. 

The foilo",ng deflDlllOns shall apply 
throughout these gUldehnes 

A AbIlity A present compelence to perform 
an observable behaVIOr or a behaVIOr whIch 
results 10 an observable product 

8 Adverse Impact A substantIally dIfferent 
rate of selectIOn In hmng, promotIon, or other 
employment deCISIon whIch works to the dlsad· 
vantage of members of a race, sex, or ethmc 
group See sectIon 4 of these gUldehnes 

C Compliance with these gUldelmes Use of 
a selectIOn procedure IS In c?mphance WIth 
these gUIdelines If such use has been vahdated 
10 aClord wllh these gUldehnes (as defined 
below), or If such use does not result m adverse 
Impact on any race, sex, or ethmc group (see 
sectIOn 4, above), or, 10 unusual circumstances, 
If use of the procedure IS otherWIse Jusllf,ed m 
accord wllh Federal law See sec lion 68, above. 

D Content validity. Demonstrated by data 
shOWing thaI lhe content of a selectIOn proce· 
dure IS represe",allve of Important aspects of 
performance on the Job See seCllon 58 and 
sectIOn 14C 

E Conserve: validity Demonstrated by 
data showmg that the selectIOn procedure 
measures the degree to whIch candIdates have 
Identlftable cha:actenstlcs whIch have been 
determmed to be Important for successful Job 
performance See sectIOn 58 and secllon 14D 

F Crlterlon·related validity Demonstrated 
by empirical data showmg that the selecllon 
procedure IS pred,ct,ve of or slgmftcanLly cor· 
related with Important elements of; work 
behaVIor See sections 58 and 148 

G- Employer Any employer subject to the 
provISIons of lhe C,VIl R,ghts Act of 1964, as 
amended, mc!udmg State or local governments 
and any Federal agency subject to the provl' 
Slons of sec lion 717 of the C,,·Ii R,ghts Act of 
1964, as amended, and any Federal contractor 
or subcontraclor or federally assIsted construc· 
tlOn contractor Or subcontactor covered by 
ExecutIve Order 11246, as amended 

H. Employment agency Any employment 
agency subject to the provIsIons of the Civil 
RIghts Act of 1964, as amended , 

I Enforcement actIon For the purposes of 
sectIOn 4 a proceedlDg by a Federal enforce· 
ment agency such as a laWSUit or an a:dmlnls. 
tratlve proceeding leadIDg to debarment from 
or wlthholdmg, suspenSIOn, or termmation of 
Federal Government contracts or the/suspen. 
slOn or wlthholdmg of Federal Government 
funds, but nol a fIDdmg of reasonable cause or 
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a concll. allon process Or the Issuance of nght 
to sue lellers under tiLle VII or under Execu­
live Order 11246 where such fmdlng, conclha­
lion, or Issuance of nOllce of nght to sue .s 
based upon an Ind'Vldual complaint. 

J Enforcemen( agency Any agency of the 
execut.ve branch of the Federal Government 
wh.ch adopts these gUidelines 'for purposes of 
the enforcement of the equal employment 
opportunity laws or which has responsibility 
for sewnng compliance with them. 

K Job analysis A detailed statement of 
work behaviors and other Information relevant 
to the job 

L Job descnptton A general slatement of 
Job duties and responSibilities 

~! Know/edge A body of information 
app\Led directly to the performance of a func­
tion 

N Labor organIzatIOn Any labor orgamza­
tlOn subJett to the prOVISions of the Civil 
RIghts Act of 1964, as amended, and any com· 
mlttee subject thereto controlhng apprentice-
shIp Or other tralnmg. . 

o Observac'e, Able to be seen, he3ld, or 
otherWIse perceived by a person other than the 
person performing the action 

P Race, sex, or echmc group An)' group of 
persons Identifiable on the grounds of race. 
color, rehglon, sex, or natIOnal ongIO 

Q SeJecCion procedure Any measure. comb,· 
natIOn of measures, or procedure used as a 
baSIS for any employment deCISIOn Selection 
procedures mclude the full range of assessment 
lechnlques from traditional paper and penCIl 
tests, performance tests, trammg programs, or 
probatlonar), periods and phySIcal, educa· 
tlonal, and work experience requlfemems 
through Informal or casual mtervlews and 
unseored applicatIon forms 

R. SelectIOn race The proportion of applI. 
cants or candidates who are hired, promoted, 
or other""se selected 

5 Should The term "should" as used In 
these gu,dellnes IS ,ntended to connOle aCllon 
wh'ch IS necessary to achieve comphance With 
the gUldehnes, while recognltlng th.tlhete are 
Circumstances where alternallve courses of 
aClIon are open to users 

T SkIll A present, observable competence 
to perform a learned psychomoter act 

U TechnlC"l (easlb/IHy The emtence of 
condulons permIttIng the conduct of meaning· 
ful cmenon-related vahdlty studIes These 
condlllons ,"clude (I) An adequate sample of 
persons available for the study to achieve ftnd· 
lOgs of statislical slgOlftcance, (2) havlOg or 
bemg able to obtam a suffICient range of :scores 

Employment Practice. 

on the selectIon procedure and Job perform. 
ance measures to produce vahdity results 
whIch can be expected to be representatIve of 
the results If the ranges normally expected 
were ulllized. and (3) havmg or being able to 
deVIse unbIased, rehable and relevant mea. 
sures of Job performance or other cnterla of 
employee adequacy See section 148(2) With 
respect to InvesllgatlOn of posSIble unfaIrness, 
the same consIderatIOns are applicable to each 
group for whICh the study IS made: See sectlon 
148(8) 

V Unfauness of seJectlOn procedure A con­
dItIOn In which members of one race, sex, or 
ethmc group charactensllcally obtain lower 
scores on a selectlon procedure than members 
of another group, and the dIfferences are not 
renected m dIfferences In meaSUres of Job per· 
formance See seetlon 148(7) 

W User Any employer. labor organization, 
employment agency, or licensmg Or cerufica· 
tlon board, to the extent It may be covered by 
Federal equal employment opportunity law, 
wtuch uses a selection procedure as a basIS for 
any employment deCISion Whenever an 
employer, labor organIzatIon, or employmenl 
agency IS reqUired by law to restnet recrUIt· 
ment for any occupatlon to those applicants 
who have met hcenslOg or certlflcatlon 
reqUiremenlS, the hcensing or certifying 
authomy to the e<lent II may be covered by 
Federal equal employment opportunity law 
Will be conSIdered the user WIth respect to 
those hcensmg or CertifIcatiOn requlfemems 
Whenever a State employment agency or ser· 
VICe does no more than adminISter or monitor 
a procedure as permllted by Department of 
Labor regulatIOns, and does so Without maktog 
referrals or laktng any other action on the 
baSIS of the results, the State employment 
agency will not be deemed to be a user 

X Vahdaled In accord wl/h these guidelines 
Or proper/y validated A demonSlrallon that 
one or more valIdity study or studies meetlng 
the standards of Ihese gUldeltnes has been can· 
ducted, tocludmg tnveSllgatlon and, where 
appropriate, use of sun able alternallve selec. 
tlon procedures as contemplated by seetton 3B, 
and has produced eVIdence of, vahday sufft­
Clent to warrant use of the procedure for the 
tntended purpose under the standards Ilf these 
gUidelines 

Y Work behavJor An aChv,lY performed to 
achIeve the objectives of the Job Work behav­
Iors lOvolve observable (phYSICal) components 
and unobservable (mental) components A 
work behaVior consISts of the ,performanct of 
one or more tasks Knowledges,iskllls, and abIl­
Ities are not behaViors, although they may be 
applted to work behaVIors ! 
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Sec. 17 Policy statement on affirmative 
action <see section 13B). 

The Equal Employment Opportunity Coor· 
chn.aung Council was estabhshed by act of 
Congress III 1972, and charged WIth responsl' 
bllity for developing and unplementlng agree· 
ments and policies designed. among other 
things, to eliminate conflict and IllCOnslstency 
among the agenCIes of the Federal Govern· 
ment ~ponslble for adminlstenng Federal 
law prohlblung discnmmatlOn on grounds of 
race, color. sex, rehglon. and national orlgm 
nus statement IS ISSUed as an initial response 
to the requests of a number of State and local 
offiCials for clarification of the Government's 
poliCies concermng the role of affirmatIVe 
aCUon 10 the overall equal emlJloyment oppor· 
tUnity program While the Coordmatmg Coun· 
Cll's adoptIOn of thiS statement expresses only 
the views of the signatory agencies concernmg 
tlllS imponant subject, the pnnClples set forth 
below should serve as pohcy guidance for other 
Federal agencies as Wei; , 

(I) Equal employment opportumty IS the 
law of the land In the pubhc sector of our 
SOCIety thiS means that all persons, regardless 
of race, color, rehglon, sex, or national orlgm 
shall have equal access to poSitIOns 10 the 
pubhc servlce hmlted only by their ability to 
do the JOb There IS ample eVidence 10 all 
sectors of our society that such equal access 
frequently has been demed to members of cer­
tam groups because of their sex, racial, or 
ethnic characteristics The remedy for such 
past and present dlscrimmatlOn IS twofold 

On the one hand, vigorous enforcement of 
the laws agamst dlscnmmatlOn IS essential 
Bu! equally, and perhaps even more Important 
are affirmative, voluntary efforts on the part 
of pubhc employers to assure that positions 10 

the pubhc service are genumely and equally 
accessible to quahfaed persons, Without regard 
to their sex, racial, or ethmc characterIStiCS 
Without such efforts equal employment oppor­
tunny IS no more than a Wish The Importance 
of voluntary afflrmallve action on the part of 
employers IS underscored by lItle VII of the 
CIVIl Rights Act of 1964, Execullve Order 
11246, and related laws and regulatIOns-ali 
of which emphaSize voluntary action to 
achieve equal employment opportumty 

As With most management obJect,,'es, a sys­
temallC plan based on sound organizatIOnal 
analYSIS and problem Idenllfacallon IS crUCial 
to the accomphshment of afflrmallve aClIon 
obJeclives For thiS reason, the Council urges 
all State and local governments to develop and 
Implement results onented affirmative acllon 
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plans which deal with the problems so identi­
fied_ 

The follOWIng paragraphs are intended to 
assiSt State and local governments by illustrat­
ing the Ionds of analyses and actiVities which 
may be appropriate for a pubhc employer's 
voluntary afflImative action plan_ This state­
ment does not address remedies imposed after 
a findmg of unlawful dlscnmlllation_ 

(2) Voluntary affirmauve aCUon to assure 
equal employment opporturuty IS appropriate 
at any stage of the employment process. The 
first step in the construction of any affirma­
tive action plan should be an analYSIS of the 
employer's work force to determine whether 
precentages of sex, race, or ethmc groups in 
IndiVidual Job claSSificatIOns are substantially 
Similar to the precentages of those groups 
available 10 the relevant JOb market who p0s­
sess the baSIC Job-related quahficatlons 

When substantial d,spantles are found 
through such analyses, each element of the 
overall selecuon process should be examined to 
determme which elements operate to exclude 
persons on the baSIS of sex, race, or ethniC 
group Such elements include, but are not llm­
Ited to, recrUitment, testmg, ranlong certifica­
tIOn, mtervlew, recommendatIOns for selectIOn, 
hmng, promotion, etc The exammation of 
each element of the selecllon process should at 
a mlmmum mclude a determmallon of Its 
validity 10 predict 109 Job performance 

(3) When an employer has reason to beheve 
that ItS selection procedures have the exclu­
sionary effect deSCribed 10 paragraph 2 above, 
It should mltlate afflTmatlve steps to remedy 
the SituatIOn Such steps, which 10 deSign and 
execution may be race, color, sex, or ethnIC 
"conscIous," mclude, but are not hmlted to, 
the followmg 

(a) The establishment of a long-term goal, 
and short-range, intenm goals and timetables 
for the speCIfic Job classlflCalions, all of which 
should take Into account the availablhty of 
baSICally qualified persons 10 the relevant Job 
market, 

(b) A recrUitment program deSigned to 
attract qualified members of the group 10 

question, , 

(c) A systematIC effort to orgamze work and 
redeSign Jobs 10 ways that prOVide opportUni­
ties for persons lackmg "Journeyman:' level 
knowledge or skills to enter and, wlthjappre>­
pnate trammg, to progress In a career field, 

(d) Re\'3mpmg seleClIon mstruments!or pre>­
cedures whICh have not yet been vahdated 10 

order to reduce or ellmmate exclUSionary 
effects on particular groups m particular job 
classlfacatlOns, ' 
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(e) The InItiation of measures desIgned to 
assure that members of the affected group who 
are quahfled to perform the Job are mcluded 
wlthm the pool of persons from whIch the 
selectmg official makes the selection, 

([) A systematic effort to provIde career 
advancement trammg, both classroom and on· 
the.Job, to employees locked mto dead end 
Jobs, and 

(g) The estabhshment of a system for regu· 
larly mOnItonng the effectiveness of the par· 
lIcular affirmative action program, and 
procedures for makmg timely adjustments m 
thIs program where effectiveness IS not demon· 
strated 

(4) The goal of any affirmative action plan 
should be achIevement of genuIne equal 
employment opportunity for all quahfled per· 
sons SelectIon under such plans should be 
based upon Ihe ablhty of the apphcant(s) to do 
the work Such plans should not require the 
selectIon of the unquahfied, or the unneeded, 
nor should they require the selectIon of persons 
on the basIs of race, color, sex, rehglOn, or 
natIOnal origm Moreover, whIle the CounCIl 
beheves that thIs statement should serve to 
aSSIst State and local employers, as well as 
Federal age.:~:,s, It recognizes that affirma· 
tlve action cannot be VIewed as a standardIzed 
program whIch must be accomphshed m the 
same way at all times m all places 

Accordmgly, the CounCIl has not attempted 
10 set forth here eIther the mmlmum or maXI' 
mum volunlary steps thaI employers may 12ke 
10 deal wllh Ihelr respecllve Slluatlons 
Ralhe" Ihe Council recognizes lhal under 
apphcable aUlhontle<, Slale and local employ· 
ers have f1exlb,hly 10 formulale affirmative 
aCllon plans lhal are besl SUI led 10 Ihelr par· 
t1cular situations In this manner, the Counctl 
believes lhal afflrmallve acllon orograms will 
besl serve Ihe goal of equal employmenl oppor· 
lunlty 

Respeclfully submItted, 

Harold R Tyler. Jr , 
Depul_v Auorney GeneT.]1 and Chalrm .. n of 

'he Equal Employment Coord/naung Council 
~lichael H Moskow. 
Under Secrelary of Labor 
Ethel Benl Walsh, 
Awn&, Chairman, Equal Employment 

Opportunll.v Commlsslo."1 
Robert E Hamplon, 
Chairman, ({ormer) CIVIl Service 

CommIssIon 
Arthur E Fiemmmg, 
Chairman, Comml>sIon on CIVIl RIghts 

Because of lIS equal employmenl opportu· 
ntly responsibilitieS under lhe Slale and Local 
Government Fiscal ASSlSlance Act of 1972 (the 
re, enue shanng aCI), Ihe Department of Trea· 

sury was mVlte~ to partIcIpate m the formula. 
tlon of thIS pohcy statement, and It concurs 
and Joms m the adoption of IhlS pohcy stale. 
menl 

Done lhls 261h day of August 1976 

Richard Albrecht, 
Ceoeral Counsel, 
Department of the Treasury 
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Sec. 18 Citatlons. 
The offiCIal tllie of Ihese gUidehnes tS "Uni· 

form GUldehnes on Employee Selection Proce· 
dures (i978)" The Uniform GUidehnes on 
Employee Selecllon Procedures (1978) are 
mtended 10 eSlabhsh a Uniform Federal POSI' 
lion m Ihe area of prohlbllmg dlScnmmalion 
m employment practices on grounds of race, 
color, religIOn, sex, or nallOnal ongm These 
gUidelines have been adopled by the Equal 
Employmenl Opportunity CommISSIon, lhe 
Department of Labor, the Department of Jus· 
tlce, and the C,v,l ServIce CommiSSIon 

The offiCIal cltallon IS 
"SectIOn --, Umform GUidelines on 

Employee SelectIOn Procedure (1978), 43 FR 
-- (August 25, 1978) " 

The short form cllatlOn IS 
"Sec lion --, U G ESP (1978),43 FR -

- ("'ugusl 25. 1978)" 
When the gUIdelines are cited m connecllon 

wllh the acllVllles of one of lhe ISsumg agen· 
Cles, a speCIfIC CllatlOn to lhe regulatIons of 
lhal agency can be added al the end of the 
above cltallon The speCIfiC addillonal clta· 
tlons are as follo,,"s 

Eq"al Employment OpportUnilY 
CommiSSIon 

29 CFR Part 1607 
Department of Labor 
Office of Federal Contract Comphance 

Programs 
~ I CFR Part 60-3 
Dep2itment oi Justice 
28 CFR 50 H 
C,\ Ii Service CommiSSion 
5 CFR 300 !03(c) 

Normally when cllmg these gUidelines, the 
section number ,mmed,alely precedmg the 
Iltle of the gUidelInes Will be from these gUide· 
hnes senes 1-18 If a section number from the 
codliIcalion for an mdlvldual agency IS needed 
It can also be added at the end of the agency 
Cllallon For example, sectIon 6A of these 
gUidehnes could be CIted for EEOC as follows 
"SectIOn 6 ..... Uniform GUidehnes on Employee 
Selecllon Procedures (1978), 43 FR --, 
(Augusl 25. 1978),29 CFR Part 1607, sec lion 
6A" 
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CERTIFICATE OF SERVICE 

I, Daisy Muhammad, state I am a citizen of the United States, over 

eighteen years of age and am not a party to the within action. My 

business address is 1535 Mission Street, San Francisco, California, 94103. 

On March 7, 1997, I caused a copy of the attached BRIEF OF 

APPELLANT and EXCERPTS OF RECORD, VOLUME ONE and 

EXCEPRTS OF RECORD, VOLUME TWO, to be served at the below 

addresses: 

Via First Class Mail 
Stephanie Wald 
Supervising Deputy Attorney General 
State of California 
50 Fremont Street, #300 
San Francisco, CA 94105-2239 

Via Overnight Mail 
Nancy Rafuse 
R. Lawrence Ashe 
Paul, Hastings, lanofskv & Walker 
600 Peachtree Street, NE, #2400 
Atlanta, GA 30308 

I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct. 

Dated: March 7, 1997 


