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EXPERT REPORT OF WILLIAM T. BIELBY
Dervick Satchell, et al. v. FedEx Express

Junie 2006

ASSIGNMENT, QUALI¥ICATIONS, AND MATERIALS REVIEWED

1. Thave been retained by the law fivm of Lieff, Cabraser, Heimann & Bemstein,
counsel for plaintiffs in Derrick Satchell et al v. FedEx Express. Thave been agked to
review testimony and materials describing the personmel policies and practices at the
Western Region of FedBx Express ("FedEx") pertaining to compensation, promotion,
performance reviews, discipling, and equal employment opportunity (EEQ), and to agsess
whether they create barriers to career advancement and fair compensation for the
company's African American and Hispanic hourly employees and African American
Opexations Managers employed in Domestic Ground Operations ("DGO") and Air
Ground Freight Services ("AGFS"). Unless noted otherwise, when I use the term
"FedEx" below, I am referring to DGO and AGFS functional divisions within the
company's Weatern Region.

2. Lhave testified as an expert witness in both California Superior Court and
federal cowrt on cases invelving workplace discrimination. A list of cases in which I have
been identified as an expert or have given expert testimony siee 2001 is attached as
Exhibit A.

3. Ireceived a Ph.D, in Sociology from the University of Wisconsin--Madigon in,

1976. Ialso have a B.S, in Electrical Engineering and a M.A. in Socfal Sciences from the
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‘University of [llinods, I am Professor of Sociology at the University of Penngylvania,
where I am also affiiated with the Population Stadies Center. Prior to that, | gerved for
twenty-seven years as a faculty member in the Diepartment of Sociology at the University
of California, Santa Barbara (UC8B), where I chaired my departuent from 1992 to 1998,
AtUCSE I was also affiliated with UCSB's Department of Statistics and Applied
Probability. T am a past President of the American Sociokgical Association.

4, Thave taught courses on employment discrimination at both the undergraduate
and graduate levels at UCSB, at the University of California Washington Center in the
District of Columbia, and at Northwestem University. Among my former positions are
Visiting Professor of Management at UCLA, Fellow at the Center for Advanced Study in
the Behavioral Sciences at Stanford, Visiting Distinguished Johai D, Macarthur Professor
of Sociology at Northwestern University, and Visiting Scholar at the American Bar
Foundation. Since joining the faculty of the University of Petinsylvania I have taught
graduste level courses on statistics and research methods in the social sciences, In
addition to courses on discrimination, research methods, and statistics, I have tanght
graduate and undergraduate courses on organizational behavior, Jabor markets, and social
inequality. I also specialize in research in each of these areas. Over the past twenty years,
much of my msearch has focused on issues of workplace discrimination and on
organizational policies and practices more generally. My reseaxch on these topics has
been supported by four grants from the National Science Foundation, and it has been
published in leading peer-reviewed social science research journals, My Curriculum Vitae

is attached as Exhibit B.
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$. Ihave received national awards from three different professional associations
for my research on gender, labor markets, social psychological aspects of work, and
organizational personnel practices. I have served on numerous panels, advisory
committees, and professional workshops on topics relating to workplace diserimination,
organizational personnel policies and practices, and resesach methodology, I have served
as an advisor, consultant, or reviewer for the following organizations and agencies: the
U.8. Bureau of the Census, the V.8, Department of Justice, the U.S, Department of Labor,
the Equal Employment Opportunity Commission, the National Seience Foundation, the
National Institute of Mental Health, the National Academy of Sciences, the University of
Michigan's Institate for Social Research, Stanford University, the Writers' Guild of
America, West and the Bar Association of San Francisco, [have slso served on the
editorial boards of leading social seience journals, and 1 regnlarly review manuscripts for
setentific journals on topics relating to organizational behavior, employment
digcrimination, and resenrch methodology. I have been elected to several offices in the
American Sociological Association. Iserved for three years on the ASA Councdl, the
organization's goveming body in addition to sexving as the Association's President in
2003,

6. Ihave reviewed the 30(b)(6) deposition testimony of FedBx executives and
managers designated by the company to testify about personnel policies and practices as
well as the exhibits that accompany the deposition transcripts, The exhibits include
written policies, manuvals, forms, reports, and congspondence pertaining to the company's
human resources system. I wag also supplied with a copy of the company’s People

Manual, dated October 2003, the "People Best Practices™ manuals for DGO and AGFS,




Case 3:03-cv-02659 Document 615  Filed 01/19/2007 Page 28 of 94

and documents, forms, validation studies, and related memos, correspondence, and
reports related to the company's policy and practice for conducting performance reviews.
A list of docurnents that wete supplied to me by plaintiffs' counsel, apart from those that
were matked as deposition exhibits, appears in Exhibit C.

7. 1akso reviewed the deposition testimony of "fact” witnesses who have testified
about the company's policies and practices reparding cﬁmpensaﬁan, promotion,
performance reviews, discipline, and equal employment opportunity. A complete list of
depositions I have received is listed in Bxhibit 1. The list includes the deposition
testimony given by two individuals in Jerome Rogers, et al v. FedEx Express, et al.:
Heather McKnight, Human Resources Manager; and Darrell Kato, Managing Director in
the Coastal Region, DGO. It also inchides ﬁm deposition testimony given by Michael
Snyder, former Managing Director, for the Southern California District of DGO and
former Vice President for Bastem Uhnited States, now rotited, as well as excerpts from the
deposition testimony he gave in Pestaway-Vint v. Federal Express. | also reviewed the
statistical reports submitted in 2004 by Dr. Richard Drogin for plaintiffs and by Dr. Mary
Baker for FedEx a3 well as the report submitted by Dr. Drogin this month.

8. Ihave also relied upon academic articles, chapters, and books written by social
scientists and management scholars, and they are cited in the footnotes to this report.
Social science research conducted across many decades has generated considerable
knowledge about what generates and sustains workplace inequalitics. That same research,
either directly or by implication, points to the kinds of workplace policies and practices
that are likely to minimize bias. The relevant research has applied multiple methodologies

in a variety of contexts, inchuding experiments in controlled laboratory settings;
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ethnographies and case studies in “real world" organizations both large and small, public
and private, and in a range of industries; surveys done with repregentative samples of
workers and employers; and historical studies based on archival materials from the United
States and abroad. Thus, the scientific evidence about bias, discrimination, and the
structure and dynamics of race in organizations that I rely npon has substantial external
validity and provides a soung bagis for anglyzing FedEx's policies and practices. My
method is to look at distinctive features of the organization's policies and practices and to
evaluate them against what social science research shows to be factors that create and

sustain bias and those that minimize biag. In Etigation contexts, this wethod of analysis is

known as "social framework analysis,"!

SUMMARY OF FINDINGS

9. Thave concluded that the personnel system at FedEx is uniform, centralized,
and in many ways highly formalized and standardized. It also has discretionary features,
and <ue to inadequate monitoring and accountability, these features are volnerable to bias
against African American and Hispanks employees. Statistical analyses of how discretion
is excrcised in the FedEx personnel system demonstrate that it has an adverse impact on
minority employees, consistent with a luge body of research by social scientists and
management scholars on the sources of workplace racial bias, The basis for these

conclusions is explained below.

15ee B. Borgida, . Hunt, and A, Kim, “Rescacch in Sax Diserimination Litigation,” Jowrnad of
Law and Poltey, Vol. 13, 2005, p. 613.628; D. L. Faigman and J, Monahan, "Payehologics] Evidence of the
Dawn of the Law's Scientific Age," Aranal Review of Psychology, Vol. 56, 2005, p. 631-659; 1. Monahan
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OVERVIEW OF THE FEDEX PERSONNEL SYSTEM

10. As in many large, centralized organizations, the FedEx personnel system is in
meany ways highly formalized and standardized.? Cenirally developed human resources
pokicies, specified in the People Marntual, "best practices” manuals, and other documents
apply uniformly throughout the Western l?{e:gion.3 Regional, District, and local managers
are not authorized to modify the companywide human resources policies.4 Human
Resources policies are coordinated centrally by a corporate Human Resources Division
that functions as a service organization to all other divisions.”

11, Selection into pexmanent howdy positions is governed by the FedEx-wide,
computerized Job Change Application Tracking System (JCATS). Qpenings are posted
on JCATS, and the system is used both by employees to apply for openings and by hiring
managers to make their selections.® For first-level management jobs, the ASPIRE system
is administered throughout FedEx by the Human Resources Development Department, 7

12. A ceptralized compensation function within Human Resources sets pay

ranges for each pay grade for both salaried and hourly employees. The compensation of

and L. Walker, Social Science in Low: Cases and Materials, Fourth Edition, Foundation Press, 1998,
Chapter Five, "Social Science Used to Provide Context.”

24, L. Kalleberg, 0. Knoke, P, V. Marsden, and J. L Speeth, Organizations in America;
Analyzing Their Structuves and Human Resource Practices, Sage Publications, 1996,

3MeQueen depo., p. 9192,

AMcCeen depo., p. 29-61, 75-93, 109-114; Davis depo., p. 43; Powell depo., p. 57-58; Rhea
depo., p. 19-28; Speroff depo., Vol. I, p. 235-6, Vol. 1L, p. 2829, 45.101; Fifer depo., 1. 11-14.

IMeQueen depo., p. 40,
6Williamson depo., p. 11-53; Speroff depo., Vol, I p, 53-61.
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nearly all hourly employees is governed by the uniform "merit hourly" pay plan.8
Uniform policies also govem the two components of salaried employees' pay: market
level differentials based on geographical differences in prevailing pay rates; and annual
performance-based merit increases.? Uniform policies also govem the pay raises
associated with promotions within hourly and salaried ranks and with promotions from
hourly to salaried ranks.10

13. A central Human Resource Analysis department within Human Resources is

responsible for developing the performance assessment instruments used for the annual

evaluations of permanent hourly and salaried employees.!1 Performance reviews have a
substantial impact on both promotion and compensation. For example, a rating of at least
5 (on a 7-point scale) is required in order to be eligible to apply for an open hourly
position in the JCATS system. In addition, internal epplicants for promotion into hourly
jobs are ragtked into two "priority” categories, with first-priority consideration going to
employees within the job ¢lassification growup, and second-priority consideration going to
those outside the job classification group. Within priority categories, applicants are
ranked by "credit equivalency value" (CEV), which is computed as months of continuous

service (discounted 50% for part-time employees) multiplied by the total of the last two

Tsperoff depo., Vol. L. 176-177; Braoks depo., p. 1126,

8Rhea depo., p. 101-102; Powell depo., p. 21-56, 9499, The exception is the pay category of
aireraft muintenance exnployees whose compensation is governed by the “step progression” policy. They are
ot part of the certified class in this litigation,

Mavis depo., p. 18-19, 34-36, 4346, 49.50.

Wpavis dep., p. 19-42, 45.48; Powell depo., p. 44-46.
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perfonmance ratings. CEV is considered the main factor governing selection within
priority groups, so among equally experienced candidates, performance ratings will often
be the determining factor in selections.12 Similarly, an applicant for promotion into
management under the ASPIRE policy is required to have a scote of at least 2.5 (on 2 4-
point scale) on his or her most recent performance rating, and performance ratings are one
factor in the "matrix grid" rankiogs that are used to select which individuals are to be
interviewed for a salaried position13

14. Performance reviews affect compensation both indirectly and directly, First,
as noted above, performance ratings have a strong impact on the chances of being
considered and selected for a promotion, and 2 move into a higher pay grade increases
and employec's compensation. 14 Second, annual merit increases are linked divectly to

performance review scores for both salaried and hourly employees.13

1 li{ayward depo., p. 56, T3-74. Merit hourly employees ave reviewed every six months for the first
wear they ace in 2 new job (Hayward depe,, p. 128).

129intiamson depo., p. 52; Hesser depo., p. 60-66; Speroff depa., Vol, I, p. 53-61; Hayward depo.,
p. 85-86; 2003 People Matmal, Section 4-5 (BATES PMI1003P179-180). Mr. Speroffiestified (Vol. 1, p.
53): "Atthe closing of the process, the computer generates a mathematical computation, and they come up
with CEVs, and people are ranked by CEVs, and the top person is the one that is offered the position.”

138peroff depo., Vol. L, p. 193-195.

M foreover, policy for promotions of merit hourly employees is to award a 2% per pay grade
percentage increase Over pay in the previous job (up to 2 6% limit, subject to other restrictions; Powell
depo., p. 98100). Accordingly, a low performance rating in sy given merit cycle lowers the base for
percentage increases associated with future promotions.

Wpavis depo., p. 39, 46-47; Bowell depo., p. $6, 75, 83, 94.95; Hayward depo., p. 81-2.
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VULNERABILITY TO BIAS IN THE PERFORMANCE REVIEW PROCESS
CAN RESULTIN SUBSTANTIAL BARRIERS TO CAREER ADVANCEMENT
FOR AFRICAN AMERICAN AND HISPANIC EMPLOYEES

13, Because the FedEx personnel system creatos such a strong link between
performance review ratings and both promotion an compensation, any racial bias in those
ratings will have a significaut impact on the carcer trajectories of minority employees.
Secial scientists describe these kinds of reward systems as systems of cumulative
advantage. Ina cumulative advantage system, factors that result in even sinall disparities
between individuals sarly in their careers have a cuniulative impact and generate growing
disparities over time. 16 The materials ¥ have reviewed indicate that discretionary aspects
of the performance review system make it vulnerable to bias, and that the company's
policies and practices for monitoring the implementation of its policies regarding
performance review, promotion, and compensation are inadequate for minimizing racial
biag. Below, I first suramarize research literature that explaing why performance review
systems can be vulnerable 1o bias, and then I explain why FedEx's policy and practice is
inadequate for minimizing that vulnerability and is likely to lead to comulative
disadvantage faced by African American and Hispanic employses over the course of their

CArgeys.

16The first cummilative advamagg models were developed to cxplain differences in the career
irajectories of scientists, including gender disparitios in selentiste’ caroers. See, for example, P, D, Allison, J,
3. Long, and T. K. Krauzs, "Cunwulative Advantage and Inequelity in Science,” dmerican Sociological
Review, Vol, 47, 1982, p. 596-606; 8, M. Clark, and M. Corcoran, ¥ Perspectives in the Professions
Socialization of Women Faculty: A Case of Accunmlative Disadvantage?" Journal of Higher Education,
Yol. 57, 1986, p. 20-43; R, K, Merton, "The Matthew Effect in Science, 1! Cumulative Adventage and the
Symbolism of Inellectnal Property,” Isis Vol. 79, 1988, p. 606-623; and W. T, Bielby, "Sex Differences in
Careers: Is Science a Specisl Case?" p. 171-187 in The Outer Circle: Women in the Scientific Community,
edited by H. Zuckerman, 1. R. Cole, and J, T, Bruer, Norton, 1991, For its application more broadly, see A.
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16. 'Ihm is ample reason to closely scrutinize any performance review system for
potential racial bias. A large body of social science research, including many studies
conducted in organizationsl settings, show that Afiican Americans tend to receive lower
performance evaluations than do whites. For example, a 1985 article by Kraiger and Ford
performed a meta-analysis of 84 studies with a total of over 20,000 ratees, inchuding 64
field studies and 10 experimental stodies of white raters rating a total of 17,159 African
American and white ratees. )7 Meta-analysis is 2 method for quantitatively ageregating
results actoss studies in order to obtain 4 more precise estimate of the size and relisbility
of effects than can be obtained from any single study. 18 In additinn, a meta-analysis of
studies conducted across a variety of settings contributes to establishing the extemal
validity of the research. Kraiger and Ford’s meta-analysis found that African Americans,
on average, received significantly lower evaluations than did whites. They also found
evidence suggesting that white raters give significantly higher ratings to whites than to
African Americans; and (2) that African American raters give significantly higher ratings
to African Americans than do whites.19

17. A subsequent meta-analysis published by Martocchio and Whitener in

Human Relations in 1992 replicates Ford et al’s finding regarding racial differences in

M. O'Rand, "The Commlative Stratification of the Lift Course,” p. 188207 in Handbook of Aging and the
Social Sciences (4th ed.), edited by R. H. Binstock, L. K. George, et al. Academic Press, 1996.

17K Kraiger and J. K. Ford, "A Meta-Analysis of Raos Effects in Performance Ratings,* Jowrnal
of Applied Psychology, Vol. 70, 1985, p. 56-65.

13y, &, Hunter and ¥. L. Sebenidt, Methods of Meta-analysis: Correcting Ervor and Bias in
Research Findings, Sage Publications, 1990,

19The research on insroup favoritism in performance ratings as it applies to minorities is limited
because most datasels contain relatively few inttances of minority raters corpleting ratings of both minority
and white ratees and minovity ratees being tated by both minority snd white raters,
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performance measures.20 The Martocchic and Whitener meta-analysis focused

specifically on ficld studies of performance assessment conducted in private sector
firms.2! The results of their analysis of ten field studics also indicated that race effects

were larger on subjective than on objective measures of performance.22 In an article
published in 2003, Roth et ol replicated Kraiger and Ford's research on a larger sample of
studies, and they fonnd that overall, racial differences in performance ratings between
African Americans and whites were comparable to those in the 1985 meta-analysis,
However, unlike eadier stadies, they found that racial disparities on objective assessments
could be as large or larger than those for subjective assessments.23 The Roth et al,
research is also the first large-scale meta-analysis of disparitics between whites and
Hispanics, and they fonnd that Hispanics tend to be rated lower than whites, although the
disparities are generally not as large as those between African Americans and whites.

18. Numerous other studiecs conducted i organizational settings and published in
leading refereed journals report similar findings or racial disparities i performance
ratings. For example, Jeffrey Greenhaus and colleagues studied the career experiences of

a matched sample of 373 African American and 435 white managers in three companies

205, 1, Martocehio and E. M. Whitener, "Faimess in Personne] Selection: A Meta-Analysis and
Policy Implications,” Human Relations, Vol. 45, 1992, p. 489-506.

2lMartocchis and Whitener, op cit, p. 494,
LManocchio and Whitener, op cir., ». 500.

23p. L. Roth, A. I, Huffoutt, and P, Bobke, "Ethuic Group Differsnces in Measures of Job
Performance: A New Mota-Analysis,” Jowrna! of Applied Psychology, Vol. 88, p. 694-706.
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in the communications, banking, and electronics industry.?4 The African American and
white managers included in their study were similar in age, organizational tenure, job
function, and organizational level 23 Their 1991 article in the Academy of Management
Journal reports that supervisors rate the performance and promotion potential of African
American managers significantly lower than whites, findings the authors describe as
"rematkably consistent with the results of Kraiger and Ford’s (1985) meta analysis."26
Compared to white managers, African American managers scored Jower ont a scale of
"corporate fit," expressing higher levels of isolation and lower levels of acceptance within
the organization. African American managers reported lower carcer satisfaction and were
more likely to report that there careers had reached a platean, compared to white
managers with similar performance evaluations. A second article published in 1993 in
Organizational Behavior and Human Decision Processes explored the stizributions
supervisors made about the reasons for the successful performance of African American
and white managers, Their findings were congistent with laboratory studies on this topic:

compared to white managers, successful performance by African American managers

243, 11, Greenhaus, $, Pavasuraman, and W. W, Wormley, “Efferts of Race on Organizationa
Expenences, Job Performance Evaluations, and Career Qutcomes," dcademy of Management Jowrnal, Vol.
33, 1990, p. 64-86; J. K. Greenhans and 8. Favaseraman, “Job Performance Attributions and Careey
Advancement Prospects: An Examination of Gender and Race ffects,” Organizational Behavior and
Human Decision Processes, Vol, 53, 1991, p. 273-297.

25Ceenhaus ef al., op oit, p. 81; Gresnlans and Paragtraman, op eit., b. 280281,
26Greanhans of al,, op cit, p. 79,
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was loss likely to be attributed to ability or effort and more likely to be atiributed to help

from others. 27
19. The findings of Greenhaus ¢t of, regarding race differences in assesstnent of
promotion potential were replicated in a study by Jacqueline Landau of 682 managerial

and professional employees of 2 Fortune 500 company who had been rated at least

"sbove average" in performance28 The study, published in 1995 in the Journal of
Organizational Behavior, examined the impact of race on supervisors’ assessments of
promotion potential as recorded in company records from the anmual performance
appraisal process.2Y Landau found that African Amerigan managess and professionals
were rated lower in prototion potential than whites of comparable age, education,
organizational tenure, salary grade, job type, and satisfaction with career support.30

20. Other studies and reviews snggest that in many organizational settings,
performance reviews by supervisors are not subject to racial bias. For example, in a 1994
review article in the Annual Review of Psychology, Landy, Shankster, and Kohler state (p.
282-3) that "the field has been moving inexorably toward the final conclusion that well-
developed rating procedures accompanied by training of the raters wili produce ratings

that are minimally biased by demographic characteristics of ratets or ratees” (emphasis

G reenhans and Patasuramat, op cit., p. 285-288. For experiments] evidence of race bias in
atiributions of the causes of succassfinl pecformance, sez X, L. Yarkin, J. P, Town, snd B, 8. Waliston,
"Blacks and Wormen Must Try Harder: Stimnulus Persons’ Race and Sex Attributions of Cansality,
Persanality and Social Psychology Bulletin, Vol. §, 1982, p. 21-24.

28 anemetine Landau; "The Relationship of Race and Gender to Managers® Ratings of Promotion
Potential," Journal of Organizational Behavior, Vol 16, 1995, p. 391-400.

2% andau, op cit., p. 394.
30 andav, op cfr., p. 395396,
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added).3! In a book published that same year, Latham and Wexley (p. 152) assert that
“when the appraiser uses behaviorally based appraisal scales, ratee characteristics, such
as age, race, and sex, have a negligible effect on the resulting performance appraisal”
(emphasis added).32 The conclusions of Landy et al. and of Latham and Wexley arc not
inconsistent with the research cited above. 1t is indeed the case that appropriately
designed performance appraisal systems, c&:eﬁ.llly implemented and monitored, can be
free of bias.

21 Alarge body of social science research shows that personnel decisions such
as decisions about promeotion selections and performance assessment are vulnerable to
stereotyping and bias when they are based on the arbitrary or discretionary use of
subjective criteria. Moreover, assessments based on objective factors can be influenced
by stereotypes when decision-makers have substantial discretion in deciding how to

weigh those factors. A stereotype is a set of beliefs that links personal traits of individuals

to specific social groups.33 The association of such traits as "assextive” and "rational”

31§, 7, Landy, L. J. Sharkster, and $. $, Kohler, *Personne] Sslestion and Plavement,* Annnal
Review af Psychalogy, Vol. 45, 1994 p, 261296,

32G. 7. Latham snd K. N, Worley, Increasing Productivity Through Performance Appraisal,
Addison Wesley, 1994,

338 T Piske, A. J. C. Cudy, P. Glick, and J. Xu, "A Model of (Often Mixed) Stercotype Content:
Competence and Warmth Respectively Follow from Pexceived Statas and Competition,” Jowrnal of
Personality and Soctel Pyychology, Val. 82, 2002, p. 878-902; M. E. Evang, snd R. B. Tyler, “Racial
Stereotypes: The Contents of Their Cognitive Representations,” Jowrnal of Experimental Social
Psychology, Vol, 22, 1986, p. 22-37; P, G, Devine and A, J, Elliot, "Ars Racial Stereotypes Really Fading?
The Princeton Trilogy Revisited,” Personafity and Soctal Psychology Bulletin, " Vol. 21, 1995, p. 1139-
1150; 3. F. Dovidio, . C. Bringham, B, T. Johnson, and 8. L. Gaertuer, "Stereotyping, Prejudice, and
Diseriraination: Anotber Look” p. 276-319 in Stareotynes and Stereotyping, edited by C, N, MacRae, €,
Stangor, and M. Howstone, Guilford Press, 1996; D. F. Mackie, D. L. Hamilton, J. Susskind, and F. Roselli,
"Socin] Psychologicsl Foundations of Stereotype Formation,” p. 4178 in Stereonpes and Stersotyping,
edited by C. N, MacRae, C, Stangor, and M. Hewstone, Guilford Press, 1996; K. H. Karim, *The Historical
Resilience of Primary Sterentypes: Core Iinages of the Muslim Othar,® p. 153.182 in The Language and
Polities of Exclusion: Others in Discourse, edited by 8. 1. Riggins, Sage Publications, 1997,
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with the category male, "murturing” and "emotional with the category female, "Violent”
and “hostile” with the category Affican American, and "gang-banger" and "macho” with
Latino, are examples of stereotypes. When stercotypes such as these are allowed to
inflaence social judgments, decisions about members of minority groups will be based on
general beliefs about the behaviors, traits, and qualities associated with their gender or
race/ethnicity nstead of the actual traits of the individuals being judged.34

22, Research studies show that the effects of stersotypes, in-group favoritism and
out-group bias on evaluative judgments such as those involved in hiring, job assignment,
promotion, assessments of skills and qualifications, and compensation can be minimized
when decision-makers know that they will be held accountable For the criteria used to
make decisions, for the accuracy of the information upon which the decisions are based,
and for the consequences their actions have for equal employment oppottunity. For

exanple, rescarch studies show that the effects of stercotypes and ouigroup bias on

3¢ 00, Word, M. P, Zanna, and J, Coaper, “The Nonverbal Mediation of Seli-Fulfilling
Prophecies in Intervacial Interaction,” Journal of Experimental Social Psychology, Vol. 10, 1974, p. 109+
120; Deving and Elliot, ap cit; P, G, Devine, "Stereotypes wd Prejudice: Their Autonatic sod Controtled
Components,” Journal of Personality and Social Pyychology, Vol. 56, 1989; 1. F, Dovidio and 8. L.
Gasrtner, "Stereotypes and Evaluative Intergroup Bias,” p. 167.193 inAffect, Cognition, and Stereotyping,
edited by D. M. Mackie and I, L. Hamilton, Academic Press, 1993, For articles and chapters providing
reviews of relevant research, see American Psychological Association, "Tn the: Supreme Court of the United
States: Price Wiserhouse v. Ao B, Hopking: Amicus Curias Brief for The American Psychological
Association," dmerican Psychologist, Vol. 46, 1991, p. 1061-1070. Also see D. M. Messick and I,
Mackie, "Intergroup Relations,” Anrual Review of Psychology, Vol. 40, 1989, p. 49-50; V. F, Nieva und B.
A, Ciutek, "Sex Effects on Evaluation," Avademy of Managenent Review, Vol. §, 1980, p. 267-275
(especially pages 270-274); D. N. Bersoff, "In the Supreme Court of the United States: Clarm Watson v.
Fort Worth Bank & Trogt, Amicus Curiae Bricf for the American Paychological Association™ (reprinted in
Ameriean Peychologizs, Vo, 43, 1988, p. 1019-1028); 5. T. Fiske and 8. E. Taylor, Social Cognition,
Addison-Wesley, 1984 (especially Chapter 9, "Social Inference™); L. H. Krieger, "The Contents of owr
Categories: A Cognitive Bias Approach to Diserimination and Equal Employment Opportunity,” Stenford
Law Review, Vol. 47, 1995,p. 1161.248; B, F, Reskin, The Realitics of Affirmative Action in Employment,
American Seciological Association, 1998; M. B, Brewer and R, 1. Brown, "Intergroup Relations,” p, 554
594 in Handbook of Social Pxychology, Vol. 2 (@th ed ), edited by D. T. Gilbert, 8. T. Fiske, and G.
Lindzey, Oxford, 1993; W, T. Bielby, "Minimizing Workplace Gender and Racial Bias," Conrtemporary
Soctology, Vol. 29, 2000, p. 120129,
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selection decigions can be minimized when decision-makers know that they will be held
accountable for the criteria used to make decisions, for the accuracy of the information
upon which the decisions are based, and for the consequences their actionis have for equal
opportunity. 33

23, Conversely, social science research demonstrates that substantial diseretion in
assessing and weighing evaluative criteria invites bias. In a highly discretionary system
with limited monitoring, even objective factors can be evaluated in a way that leads
towards favoritism to the majority group and discrimination against minorities. For
example, social psychologists Samuel Gaertnier and John Dovidio have conducted
research showing that when whits evaluators have discretion i how to weigh evaluative
eritenia, they tend to do so selectively, in 4 way that biases outcomes in favor of white
ratees. In one part of their study, participants were told they were assisting a universily in

making admission decisions, and they were given information on factors such as test

338, T. Piske, M. Lin, and . L. Neuberg, "The Continunin Modsl: Ten Years Later," p. 231-54 in
Dual Process Theories in Social Psychology, edited by S. Chaiken and Y. Trope, Guilford Press, 1999; T.
E, Nelson, M. Acker and M. Munis, "lrupressible Stereotypes,” Jowrnal of Experimental Social Pyyohology,
Val. 32, 1996, p. 13-38; 1, L. Ebcrhardt and 8, T, Fiske, "Motivating Individaals to Change: What Is a
Target to Do?" p. 369-4135 in Sterectypes and Stercotyping, edited by C. N, MacRae, C. Stangor, and M.
Hewstone, Guilford Press, 1996; A, M. Konrad and P, Linnehan, “Formalized HRM Stractares:
Coordinating Equal Employment Opportunity or Concealing Organizationz! Practices?" Academy of
Managemsnt Journal, Vol, 38, 1995, p. 787.829; T. P, Pettigrew and J. Martin, "Shaping the
Organizational Context for Black Amevican Inohosion,* Jeurnal of Secial Issues, Vol. 43, 1987, 1. 41.78;
G. R. Salancik and J, Pfeffer, "IIncertainty, Secrecy, and the Chaire of Similar Others,” Secial Pyyehology,
Vol. 41, 1978, p. 246-35; C. T, Schreiber, K, F. Price, and A, Moxrison, "Workforce Diversity and the Glass
Ceiling: Practices, Barriers, Possibilities,” Humtan Resource Planning, Vol. 16, 1993, p. 51-69; P. E,
Tetlock, "Accountability: The Negleoted Social Context of Tudgment and Choloe," p. 287332 in Reseqrch
in Organizational Behavior, Vol. 7, edited by 1. £, Cummings and B, M. Staw, Jai Press, 1985; . B,
Tetlock and J, L Kim, "Accountability and Judgment Processes in 2 Personality Prodiction Tesk,” Journal of
Personality and Sovind Psychology, Yol. 52, 1987, p. 700.709; P. E, Tetiock, *The Impact of
Accountability on Judginent and Choice: Toward 3 Social Contingency Model,* Advances in Experimental
Sacial Psychology, Volb, 25, 1992, p. 331-375. To see how hunasn resoures professionals apply these
principles in the design of pervonned systems, see K. 1), Gateword and H, 8. Field, Human Resource
Selection, Fifth Edition, Dryden Press, 2001; and H. G. Heneman, 1T, R. L. Heneman, and T. A. Judge
Stafing Organizations, Third Edition, Mendota House and Rickard 1. Trwin, 1999,
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scores and high schoo) grades for (hypothetical) African American and white applicants.
When applicants were strong on one dimension and weak on the other, raters tended to
give the sronger dimension a greater weight for white applicants and the weaker one a
greater weight for African American applicants 36 In other words, they exercised their
discretion in 2 way that ensured that whites would rank on top. The authors summarize
their findings as follows:

White coliege participants (whom, telative to the general population ray be

regarded as generally moderate to low prejudiced...), give White candidates the

"benefit of the doubt,” a benefit they do not extend to Blacks.37

24. In a study of gender bias with a‘ similar experimental design, Eric Uhlmann
and Geoffrey Cohen found that when given discretion on defining and weighing
qualifications, evaluators redefined criteria of success so that men were assigned to
stereotypically male jobs and females were assigned to stereotypically female jobs.33
They concluded (p. 474) that "even without ambiguity in applicants’ credentials, the
criteria used to assess merit can be defined flexibly in a manner congenial to the

idiosyncratic strengths of applicants who belong to desired groups.”" By acting in this

3665, Hodson, G., J. F. Dovidio and 8. L. Gaertner, "Processes in Racial Discrimination:
Differential Weighting of Conflicting Inforaation,” Personality and Social Psychology Bulletin, Vol, 28,
2002, p. 460471,

373, L. Gaertner, I, ¥, Dovidio, J. Nier, G, Hodson, and M. A, Houletts, "Aversive Racism: Bias
Without Intention,” p. 377393 in Handbook on Employment Discrimination Research: Rights and
Reglities, edited by R. L. Nelgon and L. B, Neilson, Kluwar Academic Press, 2003 (internal citation omitted,
quotation on p, 384); (. Hodsan, J. £, Dovidio, and &, L. Gaertoer, "Processes in Raciat Dserimination:
Differenitial Weighting of Conflicting Information,” Personality and Social Psychology Bulletin, Vol 28,
2002, p. 460471,

38E, L. Uhimann and G, . Coben, "Constracted Criteria; Redefining Merit to Tustify
Discrimination,” Fsycholagical Seience, Vo, 16, 2005, p, 474480,
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way, decisionamakers can justify biased decisions by appealing to seemingly "objective"
criteria. In their words (p. 479):

Bias ity the construction of job criteria allows evaluators both to discritninate and

to maintain a personal illusion of objectivity, Although gender stereotypes

encourage disorimination, egalitarian norms compel making hiring decisions on
the basis of applicents’ merit rather than their group membership, These
conflicting pressures can be reconciled by defining and redefining meritina

manner that justifies discrimination. 3%

Although theirs is a study of gender bias, Uhlmann and Cohen conclude their study by
linking it to the research of Gaertner and Dovidio described above, noting (p. 479) that it
"dovetails with work on aversive racism in suggesting that prejudice often expresses itself
in rationalizable ways..." Tn sum, this body of research demonsivates that discretion in the
definition and weighing of evaluative criteria, even with regard to ostensibly objective
criteria, contributes to bias, and it ofien does so in a way that allows decigion-makers to
justify 1o themselves and to others that their actions are fair and nondiscriminatory.,

25. Formal written policies alone, such as specific guidance on assessing and
weighing evaluative criteria, are not sufficient to minimize bias. Passive organizational
approaches to the prevention of discrimination that take action only after an incident is
brought to the attention of management are often ineffective. A written antidiscrimination
policy that is simply reactive, responding to complaints, and lacking effective
accountability, is often a symbolic exercise in "going through the motions,” with little

substantive impact on creating organizational policy and practice that is free of bias. 40

39Als0 see M. 1. Norton, J. A, Vandello, and J. M. Darley, "Casuisiry and Social Category Bias,"
Journal of Personality and Social Psychology, Vol. 87, 2004, p. 817-831,

40, B. Edelman, "Lagal Ambiguity and Symbolic Stractures: Organizational Medistion of Civil
Rights Law," dmeriearn Jowrnal of Sociology, Vol. 97, 1992, p, 1531.1576; L. B. Bdelman, 5. Patterson, B,
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Sociologist and legal scholar Lauren Edelman, the leading expert on this topic,
summartizes the findings of fifleen years of research on organizational responses to EEO
as follows:

Because it is generally the form rather than the substance of compliznce that
attaing an institutionalized status, there is vaniation in how enthusiastically
management, as well as the persommel who staff compliance structures, embraces
legal ideals. In sotne cases, structures have both symbalic and substantive
sipnificance - their form signals attention to legal ideals and they operate to
enhance the workplace status and conditions of kgally protected employees. In
other cases, however, the structures fit the law in form but lack substantive effect.
Organizations may strategically seek to create compliance stuctures merely as
symbolic gestures by “decoupling” those structures from core organizational
activities, Organizations may, for example, create affirmative action officer
positions but give the officer little or no autonomy or authority or create grievance

procedures that are hard to access and known to provide hittle relief. 41

26. The most effective approaches rely on proactive policies and practices,
including recurring and mandatory training of managets and supervisors, and systematic

and consistent monitoring of outcomes of personnel decisions. 42

Chambliss, and H, 8, Erlanger, *Legal Ambiguity and the Politics of Compliance: Afficmative Action
Officers' Dilemma," Law and Policy, Vol, 13, 1991, p. 73-57: L. B. Edelmaan, H. 8. Exlanger, and J. Lande,
"Employers' Handling of Discrimination Complaints: The Transformation of Rights in the Workplase," Law
& Soviely Review, Vol, 27, 1993, p. 497-534; L. B, Edelman, Lauren B, and 8, Petterson, "Syrnbols and
Substance in Organizational Response to Civil Rights Law,"” in Researck in Social Stratification and
Mobiliry, 1999; J. 8, Leonard, "Women and Affiative Action,” Jowrnal of Economic Perspectives, Vol, 3,
1988, p. 61-75. Also set I. 8. Leonard, Use of Enforcament Techniques in Eliminating Glass Ceiling
Barriers, Report prepared for the U. §. Department of Labor, Glass Ceiling Commission, April 1994,

411, B, Edelman, "Law at Work: The Endogerwous Construction of Civil Rights,* p. 337.352 in
Handbook on Employment Diserimination Research: Rights and Reotities, edited by R. L. Nelgon snd L.
B. Meilson, Kluwar Academic Press, 2005 (internal citation omitted, quotation on p. 345-346), Also see K.
D. Krawiec, "Cosmetic Compliance and the Failure of Negotiated Governance,” Washington University
Law Ouarterly, Vol, 81, p, 487-844. On the general issue of decoupling of organizational fanctions, see ID.
J. Orton and K. E. Weick, "Loosely Coupled Systems: A Reconceptualization,” Academy of Mancagement
Review, Vol. 15, p. 203-223

42For 2 review of monitoring and accountability as strategies for ensuring equal employment
opportunity, see Biolhy, 2000, op eif.; slso see S, Sturm, "Sscond Gengsation Employment Discrimination:
A Structural Approach.” Columbia Law Review, Vol. 101, 2601, p. 458-568; B. F. Reskin, "Including
Mechanismes in Our Models of Ascriptive Inequality,” American Soaiological Review, Vol 68, 2003, p. 1-
21 (seey especially, p. 12-14); and A, Kalev, F. Debbin, and E. Kelly, "Best Practices or Best Guesses?
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27. Effective accountability also requires explicit evalnation of managers and
supervisors on their contributions to an organization's equal opportunity goals, MNearly alt
medinm- to Jarge-scale organizations have a written antidiscrimination policy, and many
have a written policy stating that implementing the objectives of the Affirmative Action
Plan is the responsibility of every employee. However, such policies are merely symbolic
unless they aleo delineate explicit duties and responsibilities relating to equal opportunity
in each manager’s or supervisor's job description, which can then be related to specific
evaluative dimensions in the performance reviews of those employees. In short, in the

area of EEO as well as other aspects of human resources, "what gets measured gets

dune."‘43

DEFICIENCIES IN THE FEDEX PERSONNEL SYSTEM FOR MINIMIZING
BIAS

28 A number of FedEx's policies are based on sound principles of human
resource management. For example, it {s the company’s stated claim that selection criteria

are to be limited to job-relevant factors, based on systematic job analyses with input from

subject matter experts. 44 It is company policy that any manager who conducts

Diversity Management and the Reduetion of Tnequality,” Paper Presented at the Meeting on Social Scientifio
Petspectives on Employment Diserimination in Qrganizations,” Center for Advanced Study in the Behavioral
Sciences, Stanford, CA, November 2005, For an example of policies and practices used by human resources
professionals for establishing effective monitoring and accountability, see I, Kennedy, dccountabifity:
Eysiablishing Shared Ownership, Berreti-Koehler Commutications, 2000,

43M. Giovannini, "What Gets Measured Gets Done: Achieving Results Through Diversity and
Inclusion," Jowrnal for Quality and Participation, Vol, 27, 2004, p. 21-27; S. Kerr, "On the Folly of
Rnngcﬁng A, While Hoping for B." deademy of Management Journal, Vol. 18, 1975, p. 769-783; Hielby,
2000, ap cit.

Hgee, .z, Hater depo., Vol. 1T, p. 169-170, 291-29%; Brooks depo., p. 152-153.
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interviews as part ofthe ASPIRE selection processes for promotion into management is
to be trained in behavioral interview techniques (interviews are used in only a limited
munber of promotions into hourly positions) 43 In addition, employee perceptions of
managerial performance and workplace climate are assessed via the Survey Feedback

Action (8FA) program, and that information is used in making selection decisions about

promotions# The MGRAAP system provides a mechanism for underutilization
information from the companics Affirmative Action Plans to be communicated to
managers who are ﬁlﬁngjob openings, 47

29. However, the system has significant deficiencies as well. Perhaps the most
pervasive 1s the almost complete absence of any monitoring of racial disparities or
disparate impact in personnel outcomes, apart from the utilization analyses provided by
an outside vendor that supplies analyses for the Affirmative Action Plans. Most
importantly, there is no monitoring of racial disparities and adverse impact of
performance reviews, 48 despite the large body of scientific and management studics
demonstrating that this is an area of human resources systems that can be especially
vulnerable to bias, and despite the fact that the data for conducting such an analysis is
readily available to the human resources professionals responsible for the effectiveness of

performance assessment. Nor have those professionals at FedEx undertaken efforis to

455peroft depo., Vol. 1, p. 203-209, 233.234; Buchanan depo., p. 102106, 112-115,
463peroft depo., Vol. I, p. 193-194; Hayward depo., p. 60-61.

47Colling depo., p. 41-42; Buchanan depso., p. $7-98.

48tiayward depo., p. 50-51; also see Brooks depo., p. 25,
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analyze how performance reviews affect other employment decisions such as promotion

and compensation, ¥

30. While the company's human resources professionals devote considerable
effoit to assessing the "content validity” of selection. ctiteria and performance dimensions,
those exercises only address the relationship between job knowledge, skills, and aptitudes
and the policics as they exist on paper. Very little effort is devoted to monitoring how
performance assessment and selection tools are actually applied in practice. For example,
Dr. Hayward testified that management has access to and monitors reports on whether
prrformance reviews are being conducted according to the planned schedule of deadfines,
but she was aware of no requirement that management monitor how reviews are
conducted in practice. She testified that higher level managers have access to afl
completed reviews which they can use "to audit at any point they sec fit," but as the
person tesponsible for the effectiveness of performance reviews, she had never seen one
done. 20

31. While guidelines for ratings of performmee dimensions appear on
performance review forms, Dr, Haywarnd was not aware of any company policy or
practice to ensure that they are in fact applied consistently, She testified: (1) that there is
no specific policy outlining how to make a rating; (2) that jﬂdgments about the weights to

be assigned to individual components of a performance dimension in order to obtain an

rlayward depo., p. 92-93.

30l ayward depo., p. 144-146, Mr. Perry, a Senior Manager at the Oakland hub, testified that he
does "random asudits” of how his managers conduet pesformance reviews (Perry depo., p. 110-111).
However, Mr. Perry, who testified that he personally refers to no written documents when he conducts a
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overall rating for that dimension are lett to the discretion of individual managers; and (3)
that the company took no efforts to monitor whether managers were taking into
consideration factors other than those speciﬁed'ﬁ‘n the written guidelines. 31

32. Pror to the implementation of the online performance review process
sometime between 2000 and 2002, managers were delegated discretion for determining
weights assigned to sach dimension of an overall performance rating for hourly
employees in some if not all job classifications, 52 $imilarly, in performance ratings for
managerial employees, weighing of subcomponents of dimensions such as “judgment
and decision making? is kft to the discretion of the mdividual doing the assessment.53

33. Dr. Hayward, the professional responsible for the effectiveness of
performance reviews, was aware of o company-mandated training on how to apply the
written guidelines, although she had “anecdatal evidence” that some training was done
on-the-job by peers.34 Other testimony indicates that managess are exposed to some
training about performance reviews, but that this occuss mainly when they first become
managess and sporadically after that, and that it primarily involves an overview of how to
fill out forms, and disseminating information about varipus resources related to

conducting performance reviews.>> In contrast, management scholars explain; (1) that

petfiormance review, glso testified that he was unaware of his manager (Managing Divector Robin Van
Galder) auditing amy management performance reviews (Perry depo., p. 111, 171-172).

S1ayward depo., p. 181-183,203.207.

52 ayward depo., p. 154-161; Miller depo., p. 194-197,

S3Deberry depo., p. 91-92; Perry depo., p. 127-131, 148.143.

$ttayward depo., p. 180-181

¥5Buchanan depo., . 157-164; Perty depo., p. 142-143, 147149, 156, 160-170, 175-176.
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effective training on conducting fair and effective performance reviews requires hands-on
rating exercises with instructor fesdback, rather than ovetviews Jasting no more than a few
hours; (2) that training needs to be repeated at regular intervals, not just when 8 new
system is introduced; and (3) that training needs to be tied to a policy of holding raters
accountable for how they perform the task, with real consequenices for inadequate
performance, 36

34, FedEx policy and practice tegarding promotion, compensation, and discipline
i3 simnilar to that regarding performance reviews: no analysis of racial disparities or
disparate impact; and little monitoring of how policy is implemented. Danny Rhea,
Managing Director for Global Compensation, testified that the comnpany has not done any
studies of compensation disparities by race.7 Similarly, Managing Director Robert
Speroff, designated by the company to testify about promotion policy and practice, was
not aware of any studies done of promotion disparities by race. 58 Dr. David Brooks, who
participated in the development and implementation of the ASPIRE process for
promotion into management, testified that there have been no disparate impact studies of
that process or of any of its components.>? Shannon Brown, the Viee Presiklent for
Human Resource Services and the company’s top diversity officer, testified that during

the past four years, he saw only one written document addressing the representation of

56M A. Hauenstein, "Training Raters to Incrense the Accuracy of Appraisals and the Usefitness of
Feedback,” pn. 404-442 in Perfarmance dppraisal: State of the Art in Practice, edited by J. W, Sither,
Jossey-Bags, 1998,

57Rhea depo., p. 69-70; also see Hayward depo., p. 83.
SBsperoff depo., Vo, 1, p. 49.
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African Americans in management, and that was 2 one-page document prepared in early
2004,

35. In his role as Vice President of Human Resource Services and Chief Diversity
Officer, Mr. Brown has never asked anyone fo conduct an analysis of the xepresentation
of African Americans or Higpanics in management at FedBx.50 Mr. Brown testified that
he had never spoken to his supervisor, the Executive Vice President of Human Regources,
about minotity representation in management at Fed Ex, nor could he recall ever speaking

the company's top executives (CEOs of FedEx Express and FedEx Corporation) about
that topic,61 In his role as Chief Diversity Officer, M. Brown had never set any diversity
goals for the company, and he had never directed anyone to prepare an analysis of the

effectiveness of the company's diversity progm:m.ﬁ2 Similarly, Senior Human Resources
Representative Anita Collins, who assists in the preparation of the company's affirmative

action plans, testified that she has never been asked to conduct and has never prepared

39Brooks depo., p. 107-108, 126-131. Nor has there been any study of the racial composition of
the interview panels that wake selewtion decisions (Brooks depo., p. 7172},

60Brown dzpo,, ». 50-57. Mr. Brown also testified (p. 27, 50-54) that the company's Officer
Diversity Couneil, which is charged with taking "pooastive efforts” in the area of diversity, conducts no
gtudies our analyses of minority representation in management, apart from one requested by the FedEx legal
department In sarly 2004, Mr, Brown could provide no reason fir his failure to ask for any written analysis
of this fasue (Brown &epo., p. 63-64). Ms. Anita Colling, the Senior Human Resources Representative
responsible for Affirmative Action Plans (AAPs) in the Westem and Southwestern regions, testified that
apart from the studies down by the outside vendor for the AAPy, there are no amual snalyses of minority
representation in any job category at FadEx (Collins depo., p. 32-37, 69-70),

61Rrown depa., p. 10, 57-59.

2Brown depo., p. 59, 70. Nor had Mr, Brown cver seen a written analysis of the effectiveness of
the company's diversity programs (Brown depo., p. 70-71). Mr. Brown testified (. 60-61) that the ouly
written desoription of goals related to diversity is a one paragraph mission statement on diversity. Mr,
Brown also testified (p. 16) that he had no job duties divectly relating to affirmative action.
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any written analysis of the effectiveness of the company's affirmative action plans.63
Catherine Banks,. the company's Manager of Human Resources Compliance, gave similar
tcstimony.ﬁ"f

36. According to Mr. Brown, there is no written process for monitoring diversity
at FedEx.63 Qo:npliance Manager Banks, the individual designated by the company to
testify about EEO policies, stated that she was unaware of any proactive system in place
at FedEx to ensure that the company was in compliance with its equal opportunity
p(.‘vlicy.66 And while managers are provided with information on underutilization in
making selection decisions {(see above at paragraph 28), deposition testimony of managers
who make those decisions is inconsistent regarding whether they actually do so in any
consistent and significant manner67

37. The company's Equal Employment Opportunity Policy States:

The FedEx Express Equal Employment Opportunity and Affimative Action

Programs (BEO/AAP) work in conjunction with each other to ensure compliance
with government regulations with regard to both.68

63Collins depo., p. 4345,

54Banks depo., p, 32-33.

55Brown depo., p. 71. Although the company has "Best Practices" mannals that are distributed
throughout the company, thers i no best practices dactiment on the tapic of diversity (Brown depo., . 71-
).

688aniks depo., p. 35.

mSee, for example, 8ix depo., p. 131-153; Presnoples depo., p. 110-120; W. Delgado depo., p.
155; Suazo depd,, p. 155-163.

682003 People Manual, Section 4-55, p. 227 (BATES PM1003P227).
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When Human Resources Compliance Manager Banks, testifying on behalf of the
company about its BEO policies, was asked how these two programs work in conjunction
with each other to ensure compliance, Ms. Banks answered that she did not know.69

38. Althongh promotions into hourly positions are normally supposed to be

based on priority group status and CEV scores, company policy allows for departures

from selections based on CEV rankings. 70 Statistics compiled by Dr. Drogin indicate that
promotion decisions that depart from rankings based on priority group and CEV scores
arg conunon, s many as 20,000 instances from January 1997 through January 2006
(Drogin 2006 Expert Report, paragraphs 50 and 51). In addition, a manager can withhold
approval for an employee who has applied to move to a position m a different job group if
that employee has any "performance deficiencies that are related to the desired
position,"71 However, thete are few guidelines for managers regarding what constitutes a
job-related performance deficiency, and managers are not required to make a written
record of whether they are withholding approval becanse of a performance deficiency or
for some other reason, 72

39. Mr. Speroff testificd that he was aware of no proactive monitoring of
managers’ compliance with promotion policies. According to him, there is no direct

assessment of managers' compliance with promotion policies as part of their regular

69Banks depa., p. 18-19.

70 Speroff depo., Vol. L p. 78-80; Perry depo., p. 96-97; Hesser depa., p. 60-62, 122-123;
Williamson depo., p. $4-55; Buchanan depo., p. 131-132,

712003 People Manual, Section 4-5, p. 181, Table 1 and Table 2 (BATES PMI003P181).
P5peroff depo., Vol L, p. 7071, 101-102; Vandeberg depo., p. 5355,
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performance reviews, and the only way departures from policy would be detected is if a
promotion candidate filed a complaint under the company's Guaranteed Fair Treatment
(GFT) dispute resohition process.” Business Systems Analyst Vickie Williamson
testified that the JCAT system is not structured to notify Human Resources or the
selected candidate’s current manager about selections for hourly promotions that depart
from the CEV rankings. She also testified that there is no tracking system of any sontin
place to monitor or track the extsnt to which hiring managers are selecting candidates
with the highest CEV.74 Senior Human Resources Representative Anita Colling testified
that apart from impact ratio analyses required by government agencies, the company does
1o written analyses of racial disparities in promotion rates.”>

40. Mr. Speroff gave similar testimony regarding monitoring of the company's
discipline policies. According to him, the GFT process is the only mechanism for
monitoring whether managers are complying with policy in their handling of disciplinary

suspensions or suspensions with pay pending investigations.’6

T3aperof dupo., Vol. I, p.39-40, 47-49, 7172, 101.102, 120-121, 134-137; Speroff depa., Vol.
IL, p. 46-47. Also see Hesser depo., p. 102-104. Accordipg to Shannon Brown, the GFT process js designed
for conmplaints regarding selection, performance, and diseipling and is not designed for resolving complaints
about race discrimination. A seperais internal EEO complaint process is used for complaints sbout racial
discrimination (Brown depn., p. 101-104; Baoks depo., p. 37-38),

Téwilliamson depo., p. 122-124.
TS¢olting depo., p. 38-41.

T8Speraff depo., Vol. TT, p. 164-165, 181182, In contrast, the policy regarding terminations is
more proactive. It is company policy that three notifications of a disciplinary deficiency (waming letter or
performance rerminder) “novmally results in termination.” Mowever, the registration of the third deficiency
awtomatically triggers a full review of the eployee’s entite work history at FodEx, and written policy
specifies that "management is responsible for thoroughly reviewing an employee’s disciplinary record with
the Company and exercising judgment in determining appropriate acion® (Policy 2.5, p. 54 of the October,
2003 People Marual; Speroff depo., Vol IL p. 194.197), That ig, with three active disciplinary actions,
Human Resources is requined to approve a manager's decigion not to terminate (Speroff depo., Vol IL p.
197-198). Mr. Speroff was asked: "fs there any reason that FedBx does not use this type of promping or
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41, Begides being a reactive form of accountability, FedEx's practice of relying on
complaints as 3 monitoring mechanism is especially ineffective, stace the company does
notdo any tabulations or analysis of ontcomes of employee somplaints and disparities by
race.”? It also provides no accountability for personnel actions involving casval
employees, since they are not covered by the GFT process. Those employess are
especially disadvantaged, since they do not receive performance reviews, they are
ineligible: for merit raises, they do not have access to the JCATS system, and there is no
policy for considering their experiencs with the company 25 a factor in considermg them
for permanent hourly positions.”8 Nothing in FedEx policy prohibits managers for using
a "tap on the shoulder” system for inviting casual employees to apply for open permanent
houtly positions.”®

42. In sum, in the area of equal employment oppottunity at FedEx, the
management principle of “what gets ineasured gets done" appears to have been replaced
with one of "out of sight, out of mind," or, perhaps, "don't ask, don't tell" The company
allows discretion to be exercised in key areas of personnel decision-making without
monitoring the process or assessing its impact on equal employment opportunity. Top
excentives responsible equal eraployment opportunity, affrmative action, and diversity

are uninformed about the impact of company policies in these areas. Those who oversee

alert mechanism to exsure compliance with FedEx's policies in cases wheve discipline is being issued and the
cmployee is adversely lmpacted?” His rosponse (p. 198) was: "1 can't think of any.”

TTBrown depo,, p, $8-90, 92-94; Rouzan depo., p. 15-16; Banks depo., p. 7374; Dandcidge depo.,
p. 2526; Brooks depo., p. 23-24.

T8gtuffer depo., p. 1112, 32-35, $3.56, 79-82; Presnoples depa., p, 124-131; Williamson depo.,
1 12; Bughanan depo., p 132-134,

Tpresnaples depo., p. 130,
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and implement policies and practices regarding performance assessment, promotion,
compensation, and discipling eschew analysis of racial disparities. Instead, it appears that
they simply assume that the human resources system is free of bias, with no factual basis

for that assumption,

THE EXERCISE OF DISCRETION IN FEDEX'S HUMAN RESOURCE SYSTEM
HAS AN ADVERSE IMPACY ON MINORITIES

43. Above, I summarized research by gocial scientists and management
professionals indicating that the exercise of diseretion in 2 hvman resources system can
have an adverse impact on minorities, Data avaifable from the FedEx personnel system
allow for several tests of whether the exercise of discretion at the company works to the
disadvantage of mainority employees. Plaintiffs' statistical expert, Dr, Richard Drogin, has
performed several tests of this conjecture, and sach supports the conclusion that
discretionary aspects of the personnel system disadvantage minority employees relative to
whites.

44, In the first study, Dr. Drogin studied exceptions to the requirernent that to be
eligible to apply for an hourly position in the JCATS system, an employee: (1) should not
have a disciplinary deficiency (disciplinary warmning within twelve months or disciplinary
reminder within six months); (2) have met the minimum required time in job: and (3)
have a performance rating of at least 5.0. (Policy allows kocal managers, at their own

disoretion, to waive the disciplinary exclusion if they determine that the disciplinary




Case 3:03-cv-02659 Document 615  Filed 01/19/2007 ﬁage 55 of 94

3

action is for infractions unrelated to the requirements of the posted job.80) Dr. Drogin
found that over two thirds of whites (68%) ;who sought to apply despite failing to meet at
least one of the requirements were indeed approved to apply for an open position,
compared to 61% for Aftican Americans and 62% for Hispanics, Conversely, among

those seeking to apply who met all three requirements, 15% of whites were denied

approvel, compared to 21% of Aftican Americans and 19% of I:Iispanics.81

45, Second, Dr. Drogin analyzed the incidence of departure from policy requiting
that those in priority job group 1 be eligible for promotion into open positions ahead of
thoge in priority job group 2 and specifying that selections within job groups be made
according to CEV ranking. Dr. Drogin referred to an applicant as recziving a “passover” if
he or she is in job group 2 and is selected instead of an applicant in job group 1 oris
selected with 2 CEV score lower than a non-selected applicant in the same priotity group.

Dr. Drogin's analysis shows that whites were significantly more likely to receive these
"passover” promotions than either African Americans or Hispanics.32
46. Finally, Dr. Drogin's analysis of racial disparities in performance ratings of

hourly employees shows that disparities tend to be greater for years 1997 through 2001

80Speroff depo., Vol, I, p. 125-127, 220-221; Fifer depo., p. 4348; McDonald depo., p. 86-87.
Munagers alse exervise some discretion in deciding whether to discipline employess over minor infractions
of policies such as those pertaining to punctuality; see, e.g., McDonald depo., p. 101-103 and Reydepo., p.
178.186,

812006 Drogin Report, paragraphs 4749, Tsbles 17a and 17b, Dr, Drogin obtains similar results
whem he vontrols for having pesser the Bagic Skills Test (paragraph 55, Table 20).

822006 Drogin Report, praragraphs 50-51, Table 18. Dr. Drogin obtains similar results when he
controls for having passed the Basic Skills Test (paragraph 56, Toble 21).
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compared to more recent ycars.33 As noted above at paragraph 32, in the years prior to
the implementation of the online system, managers had discretion regarding the weighting
of performance dimensions. The greater disparity in perforinance ratings during those
years is consistent with the hypothesis that discretion was exercised in a rnanner that was
disadvantageous to Aftican American and Hispanic hourly employees. However,
because the company has yet to produce accurate information on the timing of changes to
the performance rating system, a precise assessment of thig hypothesis is not possible
with the available data.

47, In short, social science rescarch demonstrates that the exercise of discretion in
petsonnel systems in the absence of adequate monitoring is vulnerable to biag against
minorities, and Dr. Drogin's findings demonsteate that this phenomenon was indeed
present at FedEx, It is reasonable to assume that other diserctionary and unmonitored
aspects of the personnel system for which there is no quantitative data are similarly biased

against minority employees.

NOT ALL RACIAL BIAS AT FEDEX IS SUBTLE

43, There is testimony in the record that high-level FedEx managers have used
racial slurs in referring to African Americans and created a climate that has been hostile to
minorities. Michael Snyder, who was Vice Pregident for the United States Eastern
Region, testified that at the time Theodore “Ted” Weise was Viee President of Ground

Operations, Weise (who eventually became CEQ of FedEx) nsed racial shurs on multiple

832006 Drogin Report, Tables 302 and 305,
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occagions, and that Weise inappropriately instructed Snyder to tell "the fucking nigger
with the beard" (an Affican American manager working for Snyder) to shave his beard.
Snyder was wamed by Michael Pigors, at the time Managing Director of Southern
California (and who subsequently became Vice President of AGFS Western Region) not
to challenge Weise on the matter and to carry out his directive 34 In placing the incident
with Weise in context, David Rebholz, at the time & regional Vice President (and currently
Executive Vice President, Operations and Systems Support), counseled Snyder that he
needed to understand that the company had a "southern mentality” and that he would
have to accept it of tisk being an outsider.85 Snyder also testified that Rebholz chastised
him for being a "nigger lover" as evidenced by Snyder's mncém about racial issues 36

49, Snyder testified that at the time he began his position as Managing Director at
the Three Rivers District in Pennsylvania, David Rebholz, at the time Vice President of
the Central Region, gave him an orientation sbout his peers and referred to one of the
other Directors as a " militant nigger with a chip on his shoulder."87 Snyder also
testified about racial hostility and shors expressed by Timothy Wertner, who at the time
was a FedEx Operations Manager (and later became Managing Director of the Los

Angeles Empire District) 88

84gnyder depo., p. 20-28.

838uyder depo., p. 47-48; Suyder Pettaway-Vint v, FedBx depo., pr. 6. Mr. Snyder recalled that
these comments were made in 1992 or 1993 (Snyder Petraway- Vint v. FedEx depo., p. 70-11)..

B68nyder depo., p. 47.48.
878ayder dapo., p. 39-42; Soyder Pettaway-Vint v. FedEx depo., p. §2-53.

72 56 88gnyder depo., p. 20-23, 26-31, 35-36, 50-51; Snydder Pertaway-Vint v, FedBx depo., p. 58-59,
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50. Snyder left the company in 1998, but his testimony about the attitudes of top
executives is relevant to the climate of FedEx during the years that followed. Social
scienve research shows that organizational policies, practices, and the taken-for-granted
onderstandings that are part of a company's culture, once in place, becorne
ingtitutionalized and rarely change in the absence of any substantial change in a firm's
business, technical, or legal environment.8Y The climate described by Mr. Snyder also
provides & context for the testimony of Janet Haynes, a former Qperations Manager
employed in Anc-horage, Alagka. Haynes, who is African Ametican, testified that she was
often instructed to issne discipline to minority employees by white managers, who felt
that doing so would reduce the credibility of any charges of racial discrimination,90

31, Most of the social science and management scholarship that I have relied

upon and summarized above addresses subtle forms of discrimination, such as

831, stincheoabe, “Social Structure and Organizations,” p. 142-93 in Hardbook of
Organizations, edived by J. G. March, Rand McNally, 1965; M, T, Hannan and J, H, Freeman, "Structurel
Tnertia and Organizational Changs,” American Sodafogimi Review, Vol. 43, 1984, p. 143-164; 1. M, Baron,

"Organizational Evidence of Ascription in Labor Markets," in New dpproaches to Economic and Social
Analyses of Discrimination, edited by B, Cornwall and P, Wannava, Prasger, 1991, The concept of
organizational inertia has been applied in scientific studies conducted in a wide range of industial settings.
For reviews, see 8. Kaplan and K. Henderson, “Inertia and Incentives: Bridging Organizational Econemics
and Organizational Theory,” Organisation Science: AJournal of the Institute of Munagement Sclences,
Vol. 16, 2005, p. 509-521; and C. Gresov, H, A, Haveman, and T. A. Oliva, "Organizational Design, Inertia,
and the Dynamnics of Competitive Response,” Organization Scienca: A Jowrnal of the Instisute of
Menagement Sefenves, Vol. 4, 1993, p. 181 208. Algo see, for example, J. Roggems and M. H. Smith,
"Qrganizational Change in the Shipping Industry; Ksues in the Teansformation of Basic Assmnpnons,
Human Belations, Vol. 36, 1983, p. 765-290; B, Abrabamnson and C, J. Fombrun, "Macrocultures
Determinants and Consequences,” Academy of Management Review, Vol. 19, 1994, p. 728-755; L.
Gardenawartz and A. Rowe, YEriversity Management: Practical Application in a Health Care Orgamzatlon,"
Frontiers of Hoalth Services Management, Vol, 11, 1994, p. 3640; 5. T, Faithure, 8. Green, and J.
Courtright, "Inertia] Forces and the Implementation of a Socio-technical Systems Approach: A
Conmurication Study," Organization Science, Vol. 8, 1995, p, 168-185; C. Doucouliagos, "Conformity,
Replication of Design and Business Niches,"” Journa! of Economiz Behavior & Organization, Vol. 30,
19986, p. 45.62; and M.. Ruef, "Assessing Organizational Fithess on 3 Dyoamic Landscage: An BEmpivical
Test of the Rslatiw: Inertia Thesis ” Strategic Management Journal, Vol 18, 1997, p. 837~853.

90¢gaynes dopo,, p. 151153, 197221,
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stergotyping, a cognitive process that under certain circumstances can influence anyone's
perceptions and decision-making, regardless of their personal prejudices towards minority
groups. However, blatant racism has not disappeared, and Mr. Stiyder’s testimony
suggests that it has been a reality in middie-level and high-level management ranks at
FedEx. Overt prejudice among managers undermines equal opportunity by contributing
to an environment that is hostile toward persons of color, and it signals a lack of
management commitment to equal employment opportunity, and commitment is

considered a key clement of effective policies for minimizing bias 91

CONCLUSION

52 Thave conclnded that the personnel system at FedEx is uniform, centralized,
tnd in any ways highly formalized and standardized, It also has discretionary features,
and due to inadequate monitoring and accountability, these features are valnerable to bias
against African American and Hispanic employees, Statistical analyses of how discretion
is exercised m the FedEx personnel system demonstyate that it has an adverse impact on
minority employees, consistent with a larpe body of research by social scientists and
management scholars on the sources of workplace racial bias. FedEx has taken a passive
and reactive approach to equal employment oppottunity, and its efforts at minimizing the
potential for bias in decisions regarding performance assessment, pay, and promotion

have been ineffective,

91K omad and Linnehan, op cfr.; Bielby, 2000, op cit.
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EXPERT REBUTTAL REPORT OF WILLIAM T. BIELBY
Dervick Satchell, et al v. FedEx Express
September 1, 2006

1. My name is Wilkiam T, Rielby. I am a Professor in. the Department of
Sociology at the University of Pennsylvania. 1have been retairied by the law firm of
Lieff, Cabraser, Heimann & Bemstein, counsel for plaintiffs in Derrick Satchell, et al. v.
FedEx Express. 1 have previously authored two Reports concerning Derrick Satchell, et
al. v. FedEx Express, one in September 2004, submitted by plaintiffs #1 support of class
certification ("Bielby-1"), and another in June 2006 ("Bielby-2"), [have been asked by
plaintiffs’ counsel to respond to the expert report of D, Philip Tetlock ("Tetlock Report")
submitted in June 2006 and to comment on aspects of the analysis in Dr. Mary Baker's
June 2006 expert report ("Baker Report™ ) that refate to hier characterization of certain
features of the FedEx personnel system as “objective” versus "subjective” and her
analysis of discipline, Dr. Tetlock and Dr. Baker are experts retained by the deferdant.

2. Since submitting Bielby-2 on June 30, 2006, I have been provided with the
deposition transcripts and documents listed in Appendix A. Thave also received all of the

expert reports submitted by plantiffs' and defendant's experts in June 2006,

SUMMARY OF MY PRIOR REPORTS IN SATCHELL, ET AL, V. FEDEX

3. InBielby-1, I described the structure of the Westem. Region of FedBx Express
("FedEx") personnel systern and features of the company's policies and practices for
making decisions about compensation, promotions, and performance pssessment and for

addressing equal employment opportunity (EEQ). I also summarized the substantial
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formm and address them with empirical research. Tetlock's eriticisms of the field have
been aired in a scientific foru, the journal Peychological Inguiry, and the leading
rescarchers in the field have provided detailed responses in the same issue of the
joumnal'' When debate focuses on scientific issues it provides the impetus for further
empirical research, which moves the field forward, In contrast, simply labeling research
as "controversial" and making attributions about the personal values and political
attitudes of those who contribute to it impedes rather than advanges scientific research.
15, Interestingly, the specific scholasship Tetlock criticizes in Psychological
Inguiry, the "implicit association test” developed by Anthiony Greenwald of the
University of Washington and Mahzarin Banaji of Harvard University, is not work I cite
in my report, yet, Tetlock devotes ten paragraphs of hig expert xeport to repeating the
attack on this fine of research,' In contrast to his critique published in Psychelogical
Inguiry, in the context of this litigation. Tetlock embellishes his criticisms with
provocative labels and attacks on the alleged politics and motives of those with whom he

disagrees."?

HLR. Arkes and P, E, Tetlock, "Attributes of Implicit Prejudice, or "Would Jesse Yackson "Fail' the
Implicit Association Test?," Pewehological nguiry, Vol 15, 2004, p. 257278, M, R Banaji, B. A. Nosek,
and A. G. Greenwald, " No Place for Nostalgia in Science: A Response 10 Arkes and Tetlock,”
Psychalogical nquiry, VoL, 15,2004, p. 279-310, Regarding criticisma of the “response latency"
methedologyused inimplicit bl as regearch, social psychologist Bugens Borgida dnd colleagues wrote:
However, given the fiom grounding of methodologies in cognitive psychology as well as
sonsishency of responsa pattens found across munerons stndies, there is no serious question
within the psychologicat comtnunity about whether response latency methodologies are a useful
means of studying stereotyping,
J. 5. Hunt, B. Borgida, K. M. Kelley, and 1. Burgess, "Giender Sterentyping: Scientific Status,” pp. 384+
426 in Modern Scientific Evidence: The Law amd Science of apert Testimany, edited by In. Faigman, D,
H. Kaye, M. J. Sachs, and J. Sanders, West Pablishing Co., 2002, quotation. from p. 390,
Pretlack Report, p. 14~19, paragraph 24-33, Tetlock's attack on the scholarship based on the iraplicit
association test ix almest identical to the one that sppears in his report submaiited in Nelsar v. Wal-Mort,
Preflock's attack on the research of Greenwald, Banaji, and their collaborators has 2lso appoarcd on the
opinion page of the Wall Street Journal, See A. Wax and P, E, Tetlodk, "We're All Racists ab Heart,” #all
Strizot Journal, December 1, 2008, p, AL6,




