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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

MCALLEN DIVISION
CLIVE B. HILGERT, §
§
Plaintiff, §
§
V. § CASE NO. 7:07-cv-00094
' § consolidated with 7:09-cv-00154
GEORGE §S. MAY INTERNATIONALS
COMPANY, §
§
Defendant. §

JOINT PRETRIAL ORDER

Defendant George S. May’s Preface:

The Plaintiff in this case, Mr. Clive B. Hilgert, is pro se. Mr. Hilgert does not have
access to word processing software or to an electronic mail account. The parties have thus been
unable to. exchange electronic versions of their proposed pretrial submissions. Instead, Mr.
Hilgert has made handwritten revisions to Defendant George S. May’s (“May”) proposed pretrial
order, voir dire questions, jury instructions, and jury interrogatories. Mr. Hilgert has also
submitted his own (handwritten) original poﬁions of the pretrial-order, voir dire questions, jury
instructions, and jury interrogatéries. The documents and suggested revisions Mr. Hilgert
returned to May as a result of this exchange are disorganized and difficult to decipher. Despite
these logistical problems, May has attempted to combine tﬁe parties’ proposed pretrial
submissions into a comprehensive document for the Court’s convenience by inserting into this
electronic document “JPEG” images and/or “PDF” portions of .Mr.r Hilgert’s proposed language
and révisions. The resulting document is somewhat unorthodox, yet accurately represents the

arties’ joint submission.
p
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But the logistical problems arising from the parties’ attempt to confer regarding their
Joint Pretrial Order is not May’s principal concern. Instead, May objects to Mr. Hilgert’s use of
these pretrial submissions to interject into this case new legal claims and contentions and/or to
revive legal claims that the Court has previously dismissed. The only remaining claims are Mr.
Hilgert’s breach of contract claim predicated on five discrete transactions and his age
discrimination claim under the Age Discrimination in Employment Act (“ADEA”). It is
improper for Mr. Hilgert to attempt to add new claims and/or revive old claims at this late stage.
Yet this is precisely what Mr. Hilgert has done in his proposed pretrial submissions.

For example, Mr. Hilgeﬁ has inserted factual and legal conterﬂxtions regarding the

following new legal claims, surrounding allegations that:

e May discriminated against its own clients;'

e May violated the Fair Labor Standards Act (“FLSA™)* by purportedly failing to pay
Mr. Hilgert the minimum wage;’

e May fraudulently induced Mr. Hilgert into signing his employment agreement and/or
made intentional misrepresentations regarding his employment contract;

! See, e.g., Hilgert’s Admission of Fact No. 34 (“Hilgert, in good faith, filed a complaint on May 1, 2007
against GSM attempting to get GSM from discriminating against their clients that resulted in Hilgert not
getting paid his commissions.”); id. at No. 53 (“That the clients of GSM never realized that they were
being discriminated against due to the clients’ ethnic (sic), race, or national origin.”); see also Hilgert’s
Contested Issues of Fact No. 1(F) (“Hilgert had no way of knowing that GSM had a policy, practice and
procedure of discriminating against clients, due to the clients ethnic (sic), race, or national origin.”); id. at
No. 1(Q) (“... GSM had developed a scheme to discriminate against some clients, due to the clients
ethnic, race, or national origin.”).

% During his employment with May, Mr. Hilgert worked as an outside salesperson and was therefore
exempt from the FLSA’s minimum wage and overtime requirements. See 29 U.S.C. § 213(a)(1); 29
C.F.R. § 541.500 (defining an “outside sales employee” under the FLSA). Consequently, Mr. Hilgert’s
allegations regarding violations of the FLSA and/or Texas law adopting the requirements under the FLSA
are without merit.

? See, e.g., Hilgert’s Contested Issues of Fact No. 1(P) (“... But Federal and Texas minimum wage laws
applied to Hilgert when commissions were not greater than minimum wage.”); id. at No. 1(U) (“That the
Federal and Texas minimum wage, from March through June 2007 was $5.15 per hour and not paid to
Hilgert.”).

! See, e.g., Hilgert’s Contested Issues of Fact No. 1 (“That Hilgert was fraudulently induced to sign the
employment agreement.”); id. at No. 1(O) (“GSM knew that the pre-contact representations made during

2
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e May violated the Texas Payday Act;’
e May violated Title VIL;® and

e May violated various unidentified “Texas Labor Statutes.”’

Not only has Mr. Hilgert inserted these new legal and factual claims in the pretrial order, he has
also submitted jury instructions and jury questions corresponding to these improper and untimely
new claims.® Mr. Hilgert’s attempt to add new claims into this lawsuit at this late stage and to |
present the jury with contentions and legal propositions regarding these new claims is improper
and would severely prejudice May. May therefore ijects_to Mr. Hilgert’s proposed pretrial
submissions on this basis and asks that these new claims be stricken from the Joint Pretrial Order
and not be presented to the jury. |

Mr. Hilgert’s pretrial submissiohs are also objectionable because they are largely
nonsensical and bécause his proposed “uncontested” or “agreed” facts, propositions of law, and
jury instructions, are—despite Mr. Hilgert’s labels—highly argumentative and also contested by
May. For instance, many of Mr. Hilgert’s proposed uncontested “admissions of fact” are
contested allegations. See, e.g., Hilgert’s Admissions of Fact No. 10 (wherein Hilgert inserted

the contested phrase “which Hilgert alleges to be ambiguous and fraudulently induced”); id. at

training were false, misleading, but made to induce Hilgert to sign the contract.”); see also Hilgert’s
Contested Propositions of Law (wherein Hilgert recites his fraudulent inducement and misrepresentation
claims and purports to recite the black-letter law in support of those claims).

> See, e. g., Hilgert’s Contested Issues of Fact No. 1{CC) (“The GSM violated Section 61.019 of the Texas
Labor Code in at least the 12 weeks that GSM did not pay Hilgert any commissions....”);

6 See, e. g., Hilgert’s Admissions of Fact No. 64 (“GSM changed Hilgert’s conditions of employment,
wage, terms conditions and privileges in violation of Title VII when GSM knowingly, willfully and
unlawfully failed to pay Hilgert any wages....”).

7 See, e.g., Hilgert’s Contested Issues of Fact No. 1(S) (“GSM committed an independent tort of violating
the Texas Labor Statutes.”).

¥ See, e.g., Hilgert’s proposed Jury Definition and Instructions, attached hereto as Exhibit G, wherein
Hilgert includes jury instructions and definitions regarding; among other new claims, his claim that May
violated “Section 61.019 of the Texas Labor code” and his allegations regarding “violation of the
minimum wage”; see also Hilgert’s proposed Special Interrogatories, attached hereto as Exhibit G,
wherein Hilgert includes jury interrogatories corresponding to his new claims.

3
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No. 20 (wherein Hilgert inserted the disputed phrase “But went on every appointment that was
made . . . and found them appointments ‘bogus’).® Moreover, some of Mr. Hilgert’s proposed
“admissions of fact” are not factual allegations at all, but rather contested legal propositions.
~ See, e.g., Hilgert’s id. at No. 31 (“GSM is subject to all the Texas and Federal Labor laws and
statutes, including minimum wage.”).]0 Likewise, many of Mr. Hilgert’s proposed “agreed
propositions of law” are actually highly disputed legal contentions. See, e.g., Hilgert’s Agreed
Propositions of Law No. 2 (wherein Mr. Hilgert inserted the disputed allegation that his
employment ‘“contract (1s) ambiguous”); id. at No. 6 (wherein Mr. Hilgert interjected the
disputed allegation that “Hilgert alleges that GSM’s decision to terminate was in fact ‘willful’”).
Finally, some of Mr. Hilgert’s proposed revisions are simply vague and unintelligible.'’ In sum,
Mr. Hilgert’s proposed facts and legal contentions are argumentative and contested by May—
despite the fact that Mr. Hilgert has labeled many of those allegations as “uncontested.”
Consequently, Mr. Hilgert’s allegations should not go to the jury as agreed ‘statements of fact or

law.

? See also Hilgert’s Admissions of Fact No. 44 (“GSM has allegedly found a ‘legal’ way to both
discriminate against clients and not pay commissions.”); id. at No. 58 (“That Hilgert fully qualified for
the employee profit sharing trust plan.”).

1% See also Hilgert’s Admissions of Fact No. 35 (“Texas does not have a whistleblower law that might
have assisted Hilgert in his attempt to stop GSM from discriminating against some clients due to their
race, ethic (sic), and national origin.”); id. at No. 36 (“Hilgert learned that Title VII did not cover him as a
protected person, since the present state of the law alleges that a client is treated the same as a
customer.”); id. at No. 37 (“Case law holds that a customer cannot effect an employees wages, terms and
conditions of employment.”); id. at No. 39 (“GSM is subject to all Texas and Federal labor laws and
statutes.”); id. at No. 52 (“That courts cannot hold a pro se to the same legal standards of pleading as a
court can hold a licensed attorney and officer of the court.”).

" See, e.g., Hilgert’s Admissions of Fact No. 55 (“GSM acknowledges that the allegations made by Mr.
Hilgert are probative of other facts that GSM had motive, opportunity, intent, preparation, plan,
knowledge, identity, modus operandi, and absence of mistake or accident, with all of GSM’s dealings
with employees and clients of GSM.”).
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1. APPEARANCE OF COUNSEL

List the parties,_v its counsel, and counsel’s address and telephone number in separate
paragraphs:

Clive B. Hilgert

2500 N. 32 Street, Apt. 2
McAllen, Texas 78501
(956) 566-4540 — Telephone

PRO SE PLAINTIFF

John L. Collins
SEYFARTH SHAW LLP
700 Louisiana, Suite 3700
Houston, Texas 77002
(713) 225-2300 — Telephone
(713) 225-2340 — Facsimile
jeollins@seyfarth.com

Esteban Shardonofsky
SEYFARTH SHAW LLP
700 Louisiana, Suite 3700
Houston, Texas 77002

(713) 225-2300 — Telephone
(713) 225-2340 — Facsimile
sshardonofsky@seyfarth.com

ATTORNEYS FOR DEFENDANT

2. STATEMENT OF THE CASE

Defendant’s Statement of the Case:

Plaintiff Clive Hilgert is a former employee of the defendant, George S. May
International Company (GSM). GSM is a management consulting firm that provides business
and management consulting services to clients in various industries. It employs commissioned
outside sales representatives (whose job titles are “special representative”) to find suitable clients

to purchase a “business survey” to be performed by GSM. GSM employed Mr. Hilgert as a
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special representative from February 22, 2005 to June 8§, 20077, when he was terminated for
failing to generate sales.

Mr. Hilgert contends that he ‘is owed commissions for sales work that he performed for
GSM with regard to five transactions. GSM denies that Hilgert qualified for the commissions
that he seeks in this case. Mr. Hilgert also contends that he ‘was terminated because of his
protected status (i.e., his age) in violation of the ADEA.

Plaintiff’s Statement of the Case:

Plaintiff Clive Hilgert is a former employee of the defendant, Geo‘rgc 8. May
International Company (GSM). GSM is a management consulting firm that provides business
and management consulting services to clients in various industries. It employs commissioned
outside sales representatives {whose job titles are “special representative™) to find suitable clients
to purchase a “business survey” to be performed by GSM. GSM employed Mr, Hilgert as a
special representatxve from February 22, 2005 to June 8, 2007, when he was terminated for

Aé,i. LD
failing to generate salcs DUE To 8 o @S A fFor < TmriwTS 1242 £ 3/’ & 7] AsD

s R JLCERT s ALE.
Mr. Hilgert contends that he is owed commissions for sales work that he performed for
GSM with regard to five transactions. GSM denies that Hilgert qualified for the commissions
that he secks in this case. Mr. Hilgert also contends that he was terminated because of his
protected status (Le., his age) in violation of the Age in Employment Discrimination Act
s en Frlso ALLEDLES CStve VIvlAfTD $JAM pow FLDEASC »-f-u»-«u« «—Jaac

(“ADEA”), STATTYLS, 40 THNT HELLEIT W48 FNAVIVLEAT /0D €10 27ATD A s»u_mfz arr”
! Mf"f”"ml ACH L lrrr T AWND LGS0 RBUIAc MED TRE luo STNALTT

3. JURISDICTION
Jurisdiction is not disputed. The Court has federal question jurisdiction pursuant to 28
U.S.C. § 1331 in that Mr. Hilgert brings this action under the ADEA. The Court also has

supplemental jurisdiction over Mr. Hilgert’s breach of contract claim. See 29 U.S.C § 1367.
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The Court also has diversity jurisdiction because the parties are completely diverse and the
amount in controversy exceeds $75,000. See 28 U.S.C. § 1332.

4.  MOTIONS

Mr. Hilgert filed a motion to compel discovery on April 6, 2010 (Docket No. 68). On
July 20, 2010, the Court granted in part and denied in part Mr. Hilgert’s motion to compel. (See
July 26, 2010 Minute Entry.) The Court denied Mr. Hilgert’s motion to compel, but ordered
GSM to produce for in camera inspection the documents GSM Withheld from digcovery based
on the work-product doctrine and the attorhey-client privil‘ege. GSM produced those documents

‘to the Court for in camera inspeétion on August 4, 2010. (Docket No. 88.)

GSM filed a motion in limine on May 6, 2010. (Docket No. .78.) That motion is still-
.pending.

5. CONTENTIONS OF THE PARTIES

Defendant’s Contentions:

Mr. Hilgert worked as special representative for GSM. His job requiréd him to sell a -
service, known as a business survey, to prospective clients. Mr. Hilgert did not perform the
business survey. Mr. Hilgert only sold the business survéys. A different employee, known as an
Analyst, performed the business survey. After performing the business survey, the Analyst
would then attempt -to sell a service known as “Management Services.” GSM would sometimes
make a profit when the Analyst was able to sell the Management Services to a client. GSM does
not make a profit from selling business surveys.

Mr. Hilgert contends that he should have been paid a commission anytime a client
purchased Management Services from one of GSM’s Analysts. GSM disagrees, and contends
that under the terms of Mr. Hilgert’s Employment Agreement with GSM, Mr. Hilgert was to

receive a commission for each business survey that he sold, only if certain minimum standards

7
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necessary to qualify for the commission were satisfied. Mr. Hilgert convtends that he is owed
sales commissions on five separate transactions involving the following companies: (1) Hargill
Growers; (2) Rebecca Thibodeaux d/b/a Valley Pecan; (3) Mr. Rooter Plumbing; (4) Norma’s ‘
Air Conditioning; and (5) Valley Armatufe. GSM intends to show that Mr. Hilgert is not entitled
to a commission on these five transactions because these companies were either (1) below the
minimum standards necessary to qualify for a commission; or (2) expressed a desire té cancel
(and did not pay for) the survey. Mr. Hilgert’s Employment Agreement explicitly states that
both of these conditions must be satisfied before he may qualify for a sales commission.

Mr. Hilgert also contends that he was terminated because of his age in violation of the
ADEA. GSM denies that it terminated Mr. Hilgert because of his age. GSM has a rule that all
special representatives (such as Mr. Hilgert) must make at Jeast two qualified sales in a four
week time period. If any employee fails to satisfy this minimum quota, the employe¢ is subject
to termipation. This rule is stated in Mr. Hilgert’s Emplojyment Agreement. GSM claims that it

- terminated Mr. Hilgert because he did not generate any qualified sales for over-a three month
period prior to his termination. GSM alleges that it terminated Mr. Hilgert without vregard to his

age.
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Plaintiff’s Contentions:

Mr. Hilgert worked as special representative for GS8M. His job required him to sell a
service, known as a business survey, to prospective clients. Mr, Hilgert did not petform the
business survey. Mr. Hilgert only sold the business surveys. A different employee, known as an
Analyst, performed the business survey. After performing the business survey, the Analyst

would then attempt to sell a service known as “Management Services.” GSM would sometimes
| FIVS &547

make a profit when the Analyst was able to sell the Management Services to a client, GSM does
wouLD,vaT)’A/X/;ZK.{JU’ J
not make a profit from selling business surveys; BUT m A KE€S jorong 'Zﬁo)‘ 77 WHE & Sper
CAR Fors f) REASon(s] poT To Pay K LlLexs .

Mr. Hilgert contends that he should have béen paid a commission anytime a client Lo

FHom A cLILoT PRopUedD 8}///’{4.:/?/
purchased Management Services from one of GSM’s Analysts;, GSM disagrees, and contends
HAT &S SolEswreTE |,

that under the terms of Mr. Hilgert’s Employment Agreement with GSMA Mr, Hilgert was to’g"'w"fl A74

receive a commission for each business survey that he sold, only if certain minimuym s}gndards .
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. . . 7HAL
necessary to qualify for the commission were satlsﬁed)'AMr. Hl@:rt contends that he is owed

™

sales commissions on five separate transactions involving the following companies: (1) Hargill ;

Growers; (2) Rebecca Thibodeaux d/b/a s'aﬂeyi’ccm; (3) Mr. Rooter Plumbing; (4) Norma’s ]
Air Conditioning; and (5) Valley Armature. GSM intends to show that Mr. Hilgert is not entitled

to a commission on these five transactions because these companies were either (1) below the .
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minimum standards necessary to qualify for 2 commissi% or (2) %r%s%fa dg;ié tg;?g’%%cé;ﬁzf
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(anﬁ d not pay for) the survey,: Mr. Hilgert’s Employment Agrecmentj\exphcltly states that

both of these conditions must be satisfied before he may qualify for a sales commission.

;
i

Mr. Hilgert also contends that he was terminated because of his age in /&jolation of the - i
VT IRED Ave TRAIAED A
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ADEA. GSM denies that i terminated Mr. Hilgert because of his agel Mr. Hilgent further A/(cetr:
claims that GSM hired a younger employee {Mr. Raul Rodriguez) to replace him. GSM has a
raie that all special representatives (such as Mr. Hilgert) must make at least two qualified sales in L —_

BAT MR HANGERT ALUEPLESTHAT Mf WAS ST o) Bodos A)Z’“q/.
2%

a four week time period] If any employee fails to satisfy this ‘mirﬁr_r;;t}x quota, thcsem loyee is ™ é‘!‘é;
37 WAS Secdlywp, .
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subject to termination. This rule is stated in Mr. Hilgert’s Employment Agreementy GSM claims ’5/ 65/”

that it terminated Mr. Hilgert because he did not generate any qualified sales for over a three ;
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month period prior to his tcnninationA GSM alleges that if terminated Mr. Hilgert without regard

to his agey Bv7~ Kwow}:ucb WILLFwlly HineD AS A REPLAEIN Eur ;o,/z/(AUL
gupmcazz:zzr 7,%/ UWAS 3 7yrans ol

6. ADMISSIONS OF FACT
1. GSM provides business consulting services throughout the United States.

2. GSM has three basic groups of employees, (1) special representatives, (2)
analysts, and (3) consultants.

3. Consultants work in the management services department and are chiefly
responsible for performing management services.

4. Special representatives generate new business through a combination of
telemarketing appointments scheduled by GSM’s Telemarketing Department and
self-initiated business development, including “cold calls” and customer referrals.

5. After the Telemarketing Department schedules an initial appointment with a
prospective client, the District Manager and/or Divisional Manager assigns the
appointments to a specific special representatives based on, among other things,
geographic proximity and the special representative’s level of experience.

6. Mr. Hilgert’s gross earnings at GSM in 2005 were $14,200.00.
7. ‘Mr. Hilgert’s gross earnings at GSM in 2006 were $25,715.85.
8. Mr. Hilgert’s gross ear_nings at GSM in 2007 were $6,431.50
7. CONTESTED ISSUES OF FACT
The parties dispute whether, under the terms of the Employment Agreement, Plaintiff
qualified for a commission for selling a survey. to the following five businesses:
(D) Mr. Rooter Plumbing
(2) Norman’s Air Condition"ing-
(3) - Hargill Growers -
4) Rebecca Thibodeaux d/b/a Valley Pecan
(5) Valley Armature

The parties dispute whether Mr. Hilgert was terminated because of his age.

: 10
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The parties dispute whether GSM sent Mr. Hilgert on 18 alleged “bogus” appointments in
2007 in order to create a pretext to terminate Mr. Hilgert’s employment.
The partiés dispute whether Mr. Raul Rodriguez was hired to be Mr. Hilgert’s

replacement.

7. CONTESTED ISSUES OF FACT e Sotely By ES
The parties dispute whether, undet the terms of the Employment Agrcemcrg( Plaiptiﬁ'
qualified for a comumission for selling a survey to the following five businesscs:
| {1).  Mr. Rooter Plumbing
(2)  Norman’s Air Conditioning i
(3)  Hargill Growers _ .
{(4)  Rebecca Thibodeaux d/b/a mgzad i | | .
‘ (5)  Valley Armature » ) ’
The parties dispute whether Mr..Hilgert was terminated because of his age. ; BvTer 7T MR |

S lEEAT W AS T Phactn By A DT g aq ol P Rave Fonrrviv TI7
The parties dispute whether GSM sent Mr. Hilgert or)\ﬁ a.lfcgcd “bogus” appointments in :

. . 7
2007 in order to create a pretext to terminage Mr. Hilgert’s em onmentﬁmwmﬁn
: T LA s TIFE W AS r‘fﬁpwug TO [ oo eI Ry, T DN P e A
A B A e B R e = e

7 The "parties dispute whether 7 Raul Rodrguez Was hired to be Mr. Hilgert’s

teplacement, Bu7 W4 5 MITED | TR A1k A0 o THEDOB w0 ToniF, 2007
ADIiTES /5357 Arrsn i # Do
Despite the fact that Mr. Hilgert has labeled the following allegations as “admissions of

fact,” May does not concede that these allegations are agreed or uncontested. May therefore

contests Mr. Hilgert’s allegations and revisions outlined below:

11
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P

6.  ADMISSIONS OF FACT | :

1.

GSM provides business consulting services throughout the United States., ¢4~424 SmErrco

2. GSM has three basic groups of employees, (1) special representatives, (2) |
analysts, and (3) consultants. !
3. ‘Special representatives work in GSM’s field services depamﬁent and have the ' 4 i
primary duty of selling business surveys to prospective clients. By #S£ &7 Fonm Z(. j;/z‘f ALZ;;
4, A survey is a service in which GSM reviews the client’s operating procedures and
identifies key areas of concern that may be affecting operating efficiency and !
profitability. The special representatives do not perform the surveys, they merely -~ !
i o1 i 1 ACT LINE 4 L1 577426 A6 Er P
sell the survey services to prospective chcms./ﬁg% TN B A R SE |
5. Analysts work in the survey department and are responsible for performing the
surveys. The analyst will work with the client to identify those areas of. the
. : 7o
V4 ”7;:’ £ 7’# ifss that need improvement. After performing the survey, the analysts will
(&4 NE » 3. empt to sell GSM’s management services to the client. Management
IAS riices are the actual consulting work in-which GSM offers advice on how to

12649005.2

improve the client’s operating efficiency and profitability. The analysts do not
perform management services, they only identify the key arcas of concern by
performing the survey BvT & sa Fped 7 £3 TO SFLL far/Aarp 4L
CLyEaiTS THAT CAnI PAY & SIn's FEES, DUl FIED ORPOT,
6. Consultants work in the management services department and are chiefly
responsible for performing raanagement scrLl;e;.;m TIE Work of THE ANA 1')/ 75,
7. GSM does not make a profit from selling surveys, The client typically pays $350, wess 7 o/ 744
to GSM for the sury { that amount does not offset the costs associated with <Z*%
sending an analysfg e prospective client’s place of business to perform the :
survey (e.g., airfare, hotel, rental car or cab fare, etc.). I !

8. Under GSM’s business model, the, GSM. will only gke'a rofit if the clie i
purchases nmanagement sewice;,w'%l)zg’g\e{‘ngéﬂmhé/sp%g ‘rdcp%eﬁm e tﬁw%c;} s

survey at a loss to the client so that the analyst will have an opportunity to meet

with the client and sell management services for a profit, A«n f2 efIE PReFI7= 4~ THE SA
: Pof s rvoT vt 7o 5.&}“/’ D,

9. GSM employed Mr. Hilgert as a special representative from February 22, 2005 to
June 8, 2007. DURire WhhéHf Time Hidetni’s PRepy T 1004
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10.

11.

12.

13,

14.

15.

16.

- 12649005.2

SATISEL cToRY, [yerf»)‘ PuRIcl THELAS ré'au/’l-'é_‘ I o0TAS,
Mr. Hilgert and GSM entered into a binding employment agreement on January
15, 2006 (“the Employment Agreement). WA A /{_//Z CEn;ALELPETS T
BE ArBret ovSAND ERIVOYL LoTZy Je'P O CER. :
Mz, Hilgert was required 1o sell surveys and was compensated on a commissions
Only:i}atsi% 3;& Aap Tl:_‘ A z:i f-:s-:\;c. é;’vT B8R SAVIVES Jecovw]
W AEAS RE WIER3 = i » .
Under the Employment Agreemen " }ﬁfggr% é}ﬁfie‘é}{o %ﬁgion for selling
& business survey if three conditions are satisfied: (1) the survey department
accepts the survey; (2) the client’s bpsiness meets the minimum standards
necessary to qualify for a cormissio 'paﬁ’ 75 he aifet éa?fu’zlly receives and
pays for the business surveyy BuT /7 /s &5m’s $T)uPARD PRAcTICE Fo
SELL TO Ay clrbes TEAT A PAY Fok 178 SERvseES.
The minimum standards necessary to qualify for a commission are: (1) the client
must have an average of at least seven employees over the past 52 weeks; and (2)
the client must have $500,000 in annuval sales over the past 12 months,’ Bu7 JHER €

AL VaZlvd £kc£;’7?o~_s #rADE By TVE LA cAbo Ol pf 55 5 SH5

Under the Employment Agreement, if an employee fails fo achieve at least two

qualified sales in any four (4) week period, the employee is subject to immediate ,

termination, 2O THE ACREEIIET WOITTF) S0 2& LBy £57%-

AiLepedts 72 BE Am B I VO OSAD FNACPULEATLy Joo PIVCED:

Before attempting to sell a survey, the special representative is required to ask the
prospective client.if it meets the minimum _s-tandards} BUT LLIEVTS L& AV
Fohieys PRECT] C £ AwDPRECEDURE 1.5 7O S€
When the analyst meets with the client to perform ;%g f %%3 a ay}t Hlls out -
that € 5

1]
a statistical report, based on the client’s record% ¢ Bcival average
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7 HATARE PAID
AZBEALS ARE WoT CovaTER, X OR THesR T 2TA £

number of employees,over the prior 52 weeks and the actual annual sales volume

over the past 12 months; BuT T4 RE ARE jm sy EdcFpTro S SvchH As VEW
BusSiasfS3, SLASo~g L BussatEsS, AEW CloriLs, 1)c :
GSM consults the statistical report to determine if the client’s business meets the !
“minimum standards” for purposes of determining whether the sale of the survey :
is a “Qualified Sale.” BuT EVEA /7 277'S Hor A QuAassrien s pr5”f S Jor
51028 THE LLIEwT JF THE cLrbuT Cans pAY THE FeFs BUTCT
If the statistical report confirms that the client meets the minimum standards, then ot s I ou3
the sale is considered a “Qualified Sale” and the special representative is entitled
to a $900.00 commission for the “Qualified Sale.” But if the statistical report :
reveals that the client is in fact below the minimum standards, then the special s o3
representative is not entitled to a commission; B vy S ££¢ T2/ SERV/CES AT TS
Ao xffusij 7b/>47 ,J.u)/camm 1S SIS .
If the special representative makes a “Qualified Sale” and GSM sells management
services to that client as a result of that sale, the special representative is also
entitled to a commission equal to Two Percent (2%) of all cash collected by GSM
that resulted from that Qualified-Salg; B '3/ Sl THERLLEPCED S LAnwel €55
COVFLIFIER PR A DonssF 1D SALL ] W& CPsn321S5/6a) 7S J 75,
Mr. Hilgert did not generate any qualified sales for over a three month p;rji’o/d s g
i j ination. Bui v Fu T o EVERY A P Po,a)Ioes § asd T2 T k-
nggtgkg‘s tﬁ?"}%‘}“ 7015 U~ IPET o~ & 5;/ D Foowd 7HE A /’/j%-; ,;;,(j a7
Mr. Brian Vaill, the Executive Assistant to the President of GSM, made the . 5~
decision and recommendation to terminate Mr. Hilgert’s employment. Frer) HE P72
JEnswnszily, KXo wvw c Py ;A REpLA 8o irasr )QZq D DEEN Hrinto s Jtr.oeD.
Special representatives generate new business through a combination of
telemarketing appointments scheduled by GSM’s Telemarketing Department and
self-initiated business development, including “cold calls” and customer referrals.
Amovuc THE Appasc /, ""’("/[')”‘ES
GSM employs approximately 90 telemarketers,to schedule initial appointments
with prospective clients. The telemarketérs use a computer database populated '
with information obtained from a third party that randomly assigns a prospective .
client to them to call to try and set up an appointment,, v Mief/THE SRS ARE RE®LITED
T A 7r7FZaD. ..
The telemarketers set up the appointment for a specific date and time a2 SZ A7E€ Rip vIRID
TO CALC I T2 e rchco BEFORE, PURIVE Jop ATTER Wfﬂj’/’dzﬁ/ﬁfm}'s,
GSM employs auditors to verify and screen the initial appointments scheduled by ..
the telemarketers, B9 A4 (ctni Adi# D6z s TA2% 5 THE AP Pore7infuT £ JOEN
T NNiim DORIwé JHE LAST T #7200 7HS 0F £;~/Zy/\w‘o THWEIRF Bokyus
After the Telemarketing Department schedules an initial appoinirient with a ¥ £ ’z’"‘/’f'? EA
prospective client, the District Manager and/or Divisional Manager assigns, the ’;1 ,";. e
appointments to a specific special representatives based on, among other things, .
geographic proximity and the special representative’s level of experience.

M, Hilgert’s gross earnings at GSM in 2005 were $14,200.00.
Mr. Hilgert’s gross earnings at GSM in 2006 were $25,715.85.

Mr. Hilgert’s gross eamnings at GSM in 2007 were $6,431.50 . .
, FIUE CorASTESTEID CLIFATS,

L3I & It WALE.

WAvED SER LIk oA ACERT § Cormplar 5™ FrL€p P22 87l 2067

33 LSI D S PERISR Kol EPLk /20 WR) TIA L THE Ex Loyinsas 7 JCREEMENT
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May does not concede that the following allegations are agreed or uncontested, despite

the fact that Mr. Hilgert has labeled these additional allegations as “admissions of fact.”
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8. AGREED PROPOSITIONS OF LAW

1. Under Texas law, the elements of an action for breach of contract are: (1) there is
a valid, enforceable contract; (2) the plaintiff performed its contractual obligation; (3) the
defendant breached the contract; and (4) the defendant’s bréach caused the plaintiff’s damages.
Aguiar v. Segal, 167 S.W.3d 443, 450 (Tex. App.—Houston [14™ Dist.] 2005, no pet.). Under
the parole evidence rule, extrinsic evidence may not be used to contradict, vary, or add to the
terms of an unambiguous contract. In re H. E. Butt Grocery Co., 17 S.W.3d 360, 369 (Tex.
App.—Houston [14th Dist.] 2000, orig. procéeding). In order to establish a breach of contract, a
plaintiff must plead and prove that all conditions precedent to the defendant’svperformance have
been satisfied. Associated Indem. Corp. v. CAT Contracting, Inc., 964 S.W.2d 276, 283 (Tex.
1998);, Hohenberg Bros. v. George L. Gibbons & Co.,537S.W.2d 1,3 (Tgx. 1976).

2. The ulﬁmate question in every employment discrimination case is whether the
plaintiff was the victim of intentional discrimination. Reeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 153, (2000). Section 623(a)(1) of the ADEA makes it unlawful for an
employer “to . . . discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s age.” 29 US.C. §
632(a)(1).

3. To establish a discrimination case under the ADEA, Mr. Hilgert must prO\}e: @)
that he was over 40 years old at the time of his termination; (2) that he was qualified for his
position; (3) that he was discharged; and (4) that GSM terminated his employment “because of”
his age.” 29 U.S.C. § 623(a)(1); Palasota v. Haggar Clothing Co., 342 F.3d 569, 575-76 (5th
Cir. 2003).

4, To carry this burden underr the ADEA, Mr. Hilgert must prove, by a
preponderance of the evidence, that “but for” his age, he would not have been terminated but

31
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would have remained employed. Gross v. FBL Financial Services, Inc.,  US. | ‘1 29 S.Ct.
2343, 2351-52 (2009) (explaining that plaintiff must show that he would have remained
employed “but for” his age). “The burden of persuasion does not shift to the employer to show
that it would have taken the action regardless of age, even when a plaintiff has produced some
evidence that age was one motivating factor in that decision.” /d. at 2352.

5. Mr. Hilgert cannot recover liquidated damages under the ADEA unless he proves
that GSM’s decision to terminate his employment was “willful.” 29 U.S.C. §§ 216(b), 626(b).

6. To establish a “willful” violation under the ADEA, Mr. Hilgert must prove that,
when GSM terminated his employment, GSM eithér (a) knew that its conduct violated the
ADEA, or (b) acted with reckless disregard for compliance with the ADEA. Thurston v.
Transworld Airlines, Inc., 469 U.S. 111, 125 (1985); West v. Nabors Drilling USA, Inc., 330
F.3d 379, 391 (5th Cir. 2003).

7. Because front pay is an equitable remedy, a court rather than a jury should
determine whether an award of front may is appropri.ate 'énd if so, the amount of any award of
front pay. Julian v. City of Houston, Tex., 314 ¥.3d 721, 729 n.25 (5th Cir. 2002); Deloach v.
Delchamps, Inc., 897 F.2d 815, 824 (5th Cir. 1990).

9. CONTESTED PROPOSITIONS OF LAW

May does not concede that the following revisions and/or additions to its “agreed
| propositions of law”—which are proposed by Mr. Hilgert—are uncontested, despite the fact that
Mr. Hilgert has labeled these revisions as “agreed propositions of law.” Mr. Hilgert’s proposed

revisions are actually contested propositions of law:

32
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8. AGREED PROPOSITIONS OF LAW .
Wit TTE So iy 1Y & Sy
L The parties agree that the Employmern Agreemeny, dated January 15, 2006 (“the
Emplovment Agreement™), is a legally binding coniract betiveen Clive B. Hilgert and Georpe S. i
ST RLCERT ALLEDLES SHA T THE ALRIEmET /S GmBidiovs,

May International Compgayy il . AR
,ﬁﬂaﬂij.fﬂéSﬁ%y SPAes ¢ KMonibtniq s WaRdsL SHE ALKEL g F;

2 Under Texas law, the elements of an .ac'tion for breach of contract arc: (1) there is
a valid, enforceable contract; (2) the plaintiff performed its contractnel obligation; (3) the -
defendant breached the contract; and (4) the defendant’s breach cavsed the plaintiff's dameges.
Aguiar v. Segal, 167 S/W.3d 443, 450 (Tex. App.—Houston [14” Dist.] 2005, no pet.). Under
the parole evidence rele, extringic evidence may not be used to coniradict, vary, or add to the

SALEEAT AL EDELS THAT C #aPTAG Ay BrotloUs -
tecins of an unamibiguous cdnf.rag;u' Inre H E Butt Grocery Co., 17 5.W.3d 360, 369 (Tex,

plaitaiff must p}ea& and prove that all condifions precedent to the defendant’s performance have
been satisfied, Assceiared Indem. Corp. v. CAT Coptracting, Inc., 964 8.W.2d 276, 283 (Tex.
1998), Hohenberg Bros. v. George E, Gibbons & Co., 537 8.W.2d 1, 3 (Tex. 1976).

3, The ultimate goestion in every employment discrimination case is whclhcr. the:
plaimtiff was the victim of intentional discrimination. Reeves v. Sanderson Plumbing Prods.,
Jae, 530 US. 133, 153, (2000). Section 623(a)(1) of the ADEA makes it unlawful for n
employer “wo . . . 'discﬁminate against any individual with respeet to his compensation, terms,
conditions, or privileges of cmployment, because of such individval’s age” 29 U..S.C. §
632(aX1).

4. To establish a diserimination case under the ADEA, Mr. Hilgert must prove: (1)
that he was over 40 vears old at the time of his termination; (2) that he was qualified for his
position; {3) that he was discharged; and (%) that G8M terminazed his esnployment “hecause of*
his age.” 29 U.S.C. § 623(a)()); Palasota v, Haggar Clothing Co., 342 ¥.3d 569, 375-76 (5th

Cir. 2003y, 557 POES AT LomTEST (1)RX3) | BUT2 ardy (%),
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3.

To carry this burden under the ADEA, Mr Hilgert must prove, by a

preponderance of the evidence, that “but for” his npe, be wonld not have been terminated but

would have remained employed. Gross v. FBL Financial Services, Inc., __U.8. _, 129 8.CL

2343, 2351-52 (2009) (expliining that plaintiff must show that he would have remained

employed but for” bis age). “The burden of persuasion does not shift to the employer to show

that it woiild haye taken the action regardless of age, even when a plamtiff has produced some

évidence that age was one motivating facfor in that decision.” 1d. at 2352.

6.

Mr. Hilgert cannot recover Hquidated damages under the ADEA unless he proves

that GSM’s decision to terminate his employment was “willfl.” 29 U.S.C. §§ 216(b), 626(b).
AL CENT JUECEES T T 5 5m s DResssonw 7O TERIHI 0 TE
I/ a3 a0 Aney ot LF ol

7.

To establish a “willfal™ vielation under the ADEA, Mr. Hilgert must prove that,

when GSM ferinated his croployment, GSM either (a) knew that its conduct violated the

ADEA, or (b} acted with reckless disrepard for compliance with the ADEA. Thsion » i

Transworld Airlines, Inc., 469 U.S, 111, 125 (1985), West v. Nabors Drilling US4, ., 330

L5 31 AcKarowlt pELS THAT 1Y DAYSAF ER Ga S

¥.3d 379, 391 (5th Cir. 2603). VoAVED SERVICR I A T4»A RoD RICUEZ. LI AS Ars s ACD ;

8.

PN ED AND o) THE hr=t: .

. Because front Day 1s an cquitable remedy, a court rather than a jury should

determine whether an award of front wiay is appropriate and if o, the amount of any award ¢f

front puy. Julian v. Clty of Houston, Tex., 314 £.3d 721, 729 0.25 (5th Cir. 2002); Deloach .

Delekamps, firc., 897 F.2d 815, 824 (5th Cir. 1990). , .
A Do s SuBTEeT :mf;u sz‘)mj»ﬁ FEDERA L LABOR LAW S A LD STATOTES.,

9.

I P} PR LTS A EE LAWS,

Mr. Hilgert cannot recover punitive damages or exemplary damages on his breach

of contract claim, even if the breach was malicious, intentional, or capricious. Lisanti v. Dixon,

147 S.W.3d 638, 645 (Tex. App.—Dallas 2004, pet. denied); Petco Animal Supplies, Inc. v.

Schuster, 144 S.W.3d 554, 567 (Tex. App.—Austin 2004, no pet.).
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. CONTES TED PRUPUSTITIONS OF LAY )
? v ﬁmwmdf}" W/‘zf"‘z)fﬁpp

1. Mr. Hilgert contends that GSM, legally waived the conditions thal must be .
Wy,)-;rzu 5y &5 Wiﬂ’oarﬁfv//)v/u} FFERorm Mlsen;

satisfied under the Employment Agresmentin order to girgify for a commission with respect to

the following four businesses: (1) Mr. Rooter Plumbing, (2) Norman's Air Conditioning, (3)
. ;/,agz,g FrCAAS
Rargil Growers, and (4) Peeap~¥; Mr. Hilgert boleves GSM !egall; waived fhe

requirements in Mr. Hilgert's Employment Agréement with respect to these clicats because &

different employee, knovwn as an Apalyst, was able to su{:cuzsiu}ly sell a different service 1o
3/ Tw,ﬂ A DRETRESvLT o F
CIAY SELLAVL THE SUAVEY FIRSTT |

these same C]sents and was thus able to genenate a proft for GSM; GSM denies that it Jcgally

waived the conditions set forth in Mr. Hilgert's contract because a waiver requires a clear intent
to give up a right, and no such clear inten{ Wwas cxprcsscd with rc:%gl to any of the transactions
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2. Mr, Hilpert cannot recover punitive andfor compensatory damages under the
ADEA, Swithv. Berry Company, 165 F.3d 390, 395 {5th Cir. 1999) (punitive damages arc not

recoversble under the ADEAY, Dean v, Am. Sec. Ins, Co., 559 F.2d 1036, 1038-39 (5th Cir.

1977) (“f¥]either genersl damapes nor punitive damages are recoverable in privats actions ,

posited upon the ADEA”). ! BT IF T /;’;VDJ THAT ES o WAS Lustlful o
ST e rra s T A ) DANDCES CA7I TE Aes ARDES

3, M. Hilgent, as pro se litigant, cannot recover attorneys’ or paralcgal fees § }j" work__
TEAVE L P

B TEFAS yrza oxﬂi wmx",}.\/ byt "

that he limself performed; Pee De Merﬁ’%i’f f néaum, 58 Ted App. 69: 656 98 (5th Cir. EnSt.

2003) (denying pre se plaintiff’s request for aitorneys® fees and paralegal fees); see also Dumdei

i

v. Certified Finaneinl Plovner Bd. of Standards, Inc., sl'ip op.s 1999 WL, 787402, at *8 (ND
Tex. O, 1, 1999} (“Plaintiff is & pro s¢ litgant, nol an attorney.  As such, he cannot recover 3

attorney's fees as a miatter of laww.™) (citing TeX. Civ. PRAC. & REM. CODE § 38,002 {noting that a
BT TR IS CA43E
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10. EXHIBITS

A. On a form similar to the one provided by the clerk, -cach party will attach
two lists of all exhibits expected to be offered and will make the exhibits
available for examination by opposing counsel. All documentary cxhibits
must be exchanged before trial, except for rebuttal exhibits or those whose
use cannot be anticipated.

B. A party requiring authentication of an exhibit must notify the offering
counsel in writing within five (5) days after the exhibit is listed and made
available; failure to object in advance of the trial in writing concedes
authenticity.

C. Within reason, other objections to admissibility of exhibits must be made at
lease three business days before trial; the Court will be notified in writing of
disputes, with copies of the disputed exhibit and authority.

D. Parties must mark their exhibits to include the date and case number on
each. '

E. At the trial, the first step will be the offer and receipt in evidence of exhibits.

Two copies of Plaintiff’s exhibit list are attached hereto as Exhibit A.'?

Two copies of Defendant’s exhibit list are attached hereto as Exhibit B.

"2 May objects to Mr. Hilgert’s Trial Exhibit List because it does not provide May with sufficient notice
regarding the exhibits that Mr. Hilgert expects and/or intents to use at trial. Mr. Hilgert’s Exhibit List
identifies various collections of documents as purported single “exhibits” when they are in fact multiple
separate and distinct documents that encompass hundreds of pages. Mr. Hilgert’s Exhibit No. 2, for
example, encompasses approximately 144 pages and is made up of multiple different documents,
including (but not limited to) accounts receivables records, contracts, correspondence, and payment
checks. Likewise, Mr. Hilgert’s Exhibit No. 5 includes approximately 223 pages and encompasses a
multitude of different documents. Mr. Hilgert’s Exhibit List is also deficient in that it fails to identify his
proposed exhibits by “Bates” number, despite the fact that all the documents produced in this case include
these identifying markers. The parties have produced over two thousand pages of documents in this case,
and many of those documents are similar or include versions with only slight variations. Consequently,
Mr. Hilgert’s omission of the “Bates” numbers on his Exhibit List makes it nearly impossible for May to
identify those exhibits that Mr. Hilgert will use at trial. In light of the foregoing, May requests that Mr.
Hilgert be ordered to revise his Trial Exhibit List as follows: (1) to identify the specific documents Mr.
. Hilgert intends to use at trial, instead of selecting document ranges with hundreds of different documents;
and (2) to include his proposed trial exhibits “Bates” number for the corresponding exhibits so that May
can more easily identify his exhibits.

44
12649005.2



Case 7:07-cv-00094 Document 89 Filed in TXSD on 08/31/10 Page 45 of 47

11.  WITNESSES

A. List the names and addresses of witnesses who may be called with a brief
statement of the nature of their testimony. Include the qualifications of
expert witnesses; these will be used to qualify the expert at trial.

B. Include:
If other witnesscs. to be called at the trial become known, their names
addresses, and subject of their testimony will be reported to opposing counscl
in writing as soon as they arc known; this does not apply to rebuttal or
impeachment witnesses.
Two copies of Plaintiff’s witness list are attached hereto as Exhibit C.
Two copies of Defendant’s witness list are attached hereto as Exhibit D..
12. SETTLEMENT |
The parties attended a mediation conference before The Honorable Peter E. Ormsby,
United States Magistrate Judge, in January 2009. The partiés were unable to resolve their
disputes at that time. Since then, the parties have éttempted to resolve their disputes through
informal settlement discussions. No settlement has been reached. GSM believes th'at all
settlement possibilities have been exhausted, that the case cannot be settled, and that the case
will have to be tried.
13. TRIAL

A. The probable length of trial is three days.

B. The parties do not anticipate any logistical problems with the presentation of
evidence.

14. ATTACHMENTS
A. For a jury trial:
(D Proposed questions for the voir dire examination.

Plaintiff’s proposed voir dire questions are attached hereto as Exhibit E.

Defendant’s proposed voir dire questions are attached hereto as Exhibit F.
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(2) Proposed charge, including instructions, definitions, and special
interrogatories, with authority. '

The parties have significant disagreements regarding the factual and legal issues in this
case, as illustrated by the foregoing portions of the parties’ Joint Pretrial Order. The majority of
these disagreements (as indicated in May’s preface above) stem from the fact that Mr. Hilgert’s
proposed pretrial submissions include factual allegations and legal propositions concerning
claims that are not at issue in this lawsuit. His jury instructions and jury questions are no
-exception—they are replete with argumentative and prejudicial allegations that have no relation
to the remaining legal cléims.

Moreover, Mr. Hilgert’s proposed jury instructions and jury questions are technically
deficient. His proposed instructions and questions are not derived from pattern jury charges and
he provides no citations to legal authority (statutes, case law, or pat‘tern jury instructions) that
support the submission of the instructions and/or jury questions that Mr. Hilgert seeks. Mr.
Hilgert’s proposed jury questions are also improper and prejudicial because he inserted his own
biased and prejudicial answers after several special interrogatories—which are meant to be read
the jury and which must be objective and accurate reflections of the law. 13

In sum, Mr. Hilgert’s proposed jury instructions and questions are improper because they
are argumentative and are not an accurate reflection of the law or the claims remaining at issue in
this case. Consequently, Mr. Hilgert’s proposed jury instructions and questions should not be-
presented to the jury. In addition, because the parties do not agree regarding the factual»and/or
legal issues remaining in this case, the parties are submitting théir own separate proposed jury

instructions and interrogatories:

13 See, e.g., Hilgeit’s proposed Special Interrogatory regarding Age Discrimination, Exhibit G, wherein Mr. Hilgert
iriserted his own biased and prejudicial answer to this interrogatory and discusses at least five reasons supporting his
allegation that his employment was terminated because of his age.
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Plaintiff’s proposed jury charge and questions are attached hereto as Exhibit G.

Defendant’s proposed jury charge and questions are attached hereto as Exhibit H.

Date ROBERT HINOJOSA -
UNITED STATES DISTRICT COURT JUDGE

APPROVED:
August 31,2010 s/ John Collins _
Date John Collins, Attorney for Defendant
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