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ISSUES PRESENTED
1. Did the plaintiff exhaust hig administrative remedies under 42 US.C. § 1997¢(a) and
MCL 600.5503(1)?
The plaintiff suys yes.
The defendant says no.
2. Should the Court retain supplemental jurisdiction over the plainiiff’s pendant state law

claims pursuant to 28 U.S.C. § 1367(a).

The plaintiff says yey,
The defendant says no.

STANDARD OF REVIEW and CONTROLLING AUTHORITY

In deciding a 12(b){6) motion to dismiss, a court nmat accept all of the plaintiff's
allegations as truc and construe them in the light most favorable to the plaintifl. Zinermon v.
Burch, 494 U8, 113, 117 (1990). A 12(b)(6) motion should not be granted “unleas it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim which would
cntitle him to relief.” Conley v. Glbson, 355 1.5, 41, 45-46 (1957).

A. Exhaustion of Administrative Remedies

Prisoners must exhaust all administrative remedies “as arc available” before filing a civil
rights action concerning conditions of confinement. See 42 U.8.C. § 1997e(n). When exhaus-
tion is required, “a prisoner must ... show that [administrative remedies] have been exhausted by
attaching a copy of the applicable administrative dispositions to the complaint.” Knuckles £1 v,
Toombs, 215 F.3d 640, 642 (6th Cir. 2002). The exhaustion requirernent is intended to give
defendants the opportunity to respond to the prisoner’s allegations and to take corrective action.

See Porter v. Nussie, 534 1.8. 516, 524-525 (2002), Freeman v. Francis, 196 F.3d 641, 644 (6th

Cir. 1999), and Burton v. Jones, 321 F.3d 569, 575 (2003). Here the plaintiff filed four separate
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grievances and pursucd all of them o the final (Step T10) stage. The grievances laid out the
plaintiff’s complaints about his medical care in detail, and they were properly attached to his
complaint. Therefore the motion should be denied.

B. Supplemental Jurisdiction

A federal court should exercise supplemental jurisdiction over state law claims when the
state law claims arise from the same case or controversy as the claim with original federal juris-
diction, See 28 U .S.C. § 1367(a) (“The district courts shall have supplemental jurisdiction over
all other claims that are so related to claims in the action within such original jurisdiction that
they form part of the samc case or controversy.”) Claims form part of the same case or contro-

versy when they “derive from a common nucleus of operate facts.” Unired Mine Workers of

Amerlca v. Gibbs, 383 U.S, 715, 725 (1966);, Ahearn v. Charter Township of Bloomfield, 100
F.3d 451, 454-455 (6th Cir. 1996); Obeid v. Meridian Automotive Systemsy, 296 F. Supp, 2d 751,
753 (E.D. Mich. 2003). In the present case the facts that form the basis for the plaintift’s federal
claims are identical to the facts that form the basis for his state law claims. Scpplemental juris-

diction is therefore proper. This part of the motion should be denied as well.
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Introduction

Steven Broder is a prisoner in the custody of the Michigan Department of Corrections
(MDOC). His complaint alleges that the defendants failed to timely diagnose and treat his throat
cancer. His federal cleims, brought under 42 U.S.C. § 1983, are for violations of his Eighth
Amendment rights, for the defendants’ deliberate indifference to his reasonable medical needs.
His overlapping steie law claims are for medical malpractice/negligence, and gross negligence
and wiltful wanton misconduct (what Michigan sometimes calls reckless indifference), arising
out of the same delays in diagnosis, treatment, and allercare. Mr. Broder secks damages and
injunctive relief,

The defendant Correetional Medical Services (CMS) is the MDOC’s managed care
provider. CMS moves to dismiss on the grounds that Mr. Broder failed to exhaust his admini-
strative remedies as required by the Prison Litigation Reform Act, 42 U.S.C. § 1997¢ (). CMS
also asks the Court to deny supplemental jurisdiction and to dismiss Mr. Broder’s state law
claims, so that they may be heard in state court instead of here, For the reasons sct forth below,
Mr, Broder opposes the motion to dismiss on both grounds, and asks that it be denied.

STATEMENT OF FACTS

A, Facts Regarding Administrative Exhauvstion

Mr. Broder filed four separate MDOC grievances challenging the delays in his care and
the quality of his care. He appealed all four grievances through to the final (Step I17) level. The
four grievances are described below.!

1. The First Grievance

On November 3, 2001, Mr. Broder filed his first grievance for inadequate treatment. The

' All of the grisvances were attached to the complaint and were reproduced as attachments to CMS3’s
brief. To avoid adding a third copy to the Court file, we will refer by nutnber to the CMS exhibits.
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grievance described his difficulty in swallowing, his weight loss, and his persistent sore throat.
(CMS Brief, Bxh. 2-4.) In the Step [ grisvance, Mr, Broder asked why the evaluations with an
ear, nose and throat (EN'T) specialist and a gastroenterologist, which he was told would be sche-
duled, had not yet occurred. /d. He concluded the Step 1 grievance form by stating that because
ol the delays, “I have lost an additional 10 pounds (approximate) and have continual excruciating
pain, 1simply write this grievance to document the situation and attempt to eliminate any further
delays in my medical treatment.” Jd.

MDOC received this grievance on Novemnber 8, 2001, but did not respond until Decen-
ber 8§, 2001, by which time Mr. Broder had already filed a Step IT gricvance appeal. /d. In the
Step I response, SMT Health Care wrote that it was “at present time awaiting the appointment
dates for these procedures that were requested,” and directed Mr. Broder to “discuss appointment
with [his] medical service provider at next visit.” Id. Mr. Broder received confirmation of
MDOC’s receipt of his Step 11 appeal on December 4, 2001, and was assured he would reccive a
response by Decemnber 25, 2001, Id. Mr. Broder, however, did not receive a response to his Step
1T appeal until February 5, 2002, which agnin said, “we are currently awaiting for the appoint-
ment dates for the requested procedures.” Id Meanwhile, on December 25, afler not receiving,
an answer to his Step I appeal, Mr. Broder filed a Step 111 appeal, citing as his basis for the
appeal “continual pain, breathing and swallowing difficult, in addition to losing almost 30
pounds since March.” Ile again requested the promised procedures. Id

Aller waiting for a response for over a month, on January 27, 2002, Mr, Broder mailed a
letter to the Director's Office at MDOC in Lansing telling the Director that “on or about Decem-
ber 25, 2001 he had mailed ks Step III gricvance to the Director’s Office for review, and never

received 8 response. Mr, Broder attached another copy of his Step IIT grievance appeal and re-
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quested a response, ki Despite his efforts, Mr. Broder has never received a response to this
letter or to his original Step TI[ gricvance appeal,

2. The Second Grievance

Mr. Broder filed a second gricvance on July 12, 2002, (CMS Brief, Exh. 2-3.) In this
grivvance, Mr. Broder, who had spent much of April, May, and June 2002 in the hospital, wrote
that the diagnosis and treatment of his cancer had been in violation of MDOC Policy Directive
03.04.100. Ile also said that his grievance was intended to run against “any and all individuals or
organizations involved in the diagnosis, treatment, referral of my condition.” fd, Mr. Broder
attached to the grievance a list of the people/agencies who (1o the best of his knowledge) had in
any way figured in his diagnosis, treatment, or aftercare to that point. The list included 37
named individuals plus “Any and all relevant CMS personnel” and “Any and all relevant MDOC
personnel.” See Exhibit A, attached.

Mr, Broder's Step [ gricvance was received by MDOC on July 15, 2002. He was assured
that a response would be given by August 5, 2002, Again the Step I response was late; it did not
reach Mr. Broder until August 14, 2002. In the Step I response, an MDOC Health Unit Manager
wrote that “[d]ue to the C.M.S. approval process the inmate was scheduled procedures performed
[vic], dlagnosed with Laryngeal cancer and Radiation/Chemo therapy initiated within a 5 month
span, ...it is unavoldable that there will be u lupse of time between referral and appointment
dates,” and that “healthcare staff responded to kited requests for healthcare assistance within the
appropriate time frames.” {d

By the time the Step I response reached Mr. Broder, though, he had filed a Step L1 appeal

{(sent on August 7, 2002) because the time specified by the Step [ grievance receipt form had

* This list was inadvertontly left off the second prievanco when the four grievances were filed with the
plaintitf’s complaint. See Complaint, Fxhibits. But the list was attached to the actual grievance when it
was filed with MDOC on July 12, 2002; indeed, it was specifically referenced in the text of the grievance.
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passed and he had still not received a response. On August 9, 2002, Mr. Broder received con-
firmation from MDOC of the receipt of his Step 1l grievance appeal and he was told he would
receive a response no later than Aagust 30, 2002, 74 He did not receive a response until
Dceember 5, 2002, [n that Step 1T response, Regional Health Administrator Jan Epp wrote to Mr.
Broder, “You were interviewed and a response was provided 10 you in a timely manner.” Jd (In
fact, the Step I response was nine days late and the Step 1T response was more than 95 days late.)
Because the Step I response {December 5, 2002) was so late, Mr. Broder had already
filed a Step TII appeal stating he had not yet received a Step II response, and that “Grievant’s

medical treatment and diagnosis [were] neither ‘timely' [nor] provided in a ‘humane’ way.” Id

As with the first grievance, Mr, Broder received no response to his Step IIT appeal,

3. The Third Grievance

M. Broder’s filed his third Step I grievance on March 1, 2003, (CMS Brief, Exh, 2-2.)
This grievance requested a response as to why his ENT specialist's (Dr, Kornak’s) instruction
that Mr. Broder receive another throat scope (vocal cord stripping and blopsy to be done within a
fow weeks of October 2002) had not yet been followed. Mr. Broder cited PID 03.04.100, which
rexqjuires healthcars staff to schedule specialty services within five business days from the order
of @ medical services provider. /d. On March 10, 2003, Mr. Broder received o letter from Jan
Epp saying MDOC had received his Step I grievance form and that Mr, Broder would have a
response no later than March 31, 2003, Il On March 13, 2003, Mr. Broder met with RN
Supervisor Peggy Lee who then wrote 8 memorandum to the grievance coordinator aftirming
Mr. Broder's ¢laim that his requested procedures had been approved but he was still gwaiting
scheduling. fd. I.ee wrote that because she had notified the schedulers, the grievance had been

taken care of, fd
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On March 27, 2003, however, Mr, Broder filed a Step Il grievance appeal arguing that
the Step I response had failed to address his question as to why a two-week promise for follow-
up trcatment had taken six months to schedule. /d. On May 5, 2003, Mr. Broder received a Step
TI response written by Jan Epp stating that “the specialist may have told you it would only be 2
weeks, however, the process that is required is for this request to go to CMS firat for denial or
approval....” Id Because the 30-day response time had passed since Mr. Broder filed his Step 11
gppeal and he had not received a Step I response, Mr, Broder again filed a timely Step I appeal
on April 28, 2003, requesting an explanation for why medical services were not accessible and
timely as required in Policy Directive 03.04.100. fd

This time, morc than six months passed before Mr, Broder received a Step III response,
On November 7, 2003, Mr. Broder received this Step III response (rom Jim Armstrong which
stated that the “gricvance was processed ... according to the provisions of Policy Dircetive
03.02.130." Armstrong said that “Grievant's medical treatment is in accordance with PJI-
03.04.101" and that “staff properly responded to this grievance.” Jd. Armstrong denicd the
appeal.

4. The Fourth Grievance

Mr. Broder’s fourth and final grievance (see CMS Brief, Exh. 2-1) was filed on April 22,
2003, while the third grievance was awaiting a Step Il response, The fourth grievance focused
on the inadequate post-chemotherapy treatment Mr. Broder had received. In the Step I grievance
form, Mr. Broder wrote that he was not informed that a side effect of the chemotherapy (loss of
the ability to salivate) could lead to tooth decay. fd Mr. Broder requested an answer as to why
it took eleven months for a doctor to prescribe the drug Salagen to help with his salivation

problems. Id Also, Mr, Broder wrote that he was still awaiting follow-up visits ({or radiation



Case 2:03-cv-75106-MOB-PJK Document 9 Filed 03/17/04 Page 11 of 43

oncelogy, bopsy, and vocal cord stripping) that were the subject of his third grievance. fd Mr.
Broder noted that he had suffered months of pain before his diagnosis, months more of pain and
anxiousness awaiting approval of his cancer treutment, and then months morc waiting for the
aRercare that his ENT specialist told him he should receive, d

Mr. Broder's Step T grievance form was received on April 24, 2003, at which time Mr.
Broder was informed that he could expect a Step I response no later than May 15, 2003, Id. The
step I response, however, did not arrive until July 21, 2003, In thet response, Peggy Lee wrote
that because the operation and chemotherapy had been done outside the hospital, he would have
teceived follow-up care and been made to sign an understanding of the procedure before the
operation. Also, she recommended that Mr. Broder bring up his issues with his FNT specialist at
the next scheduled meeting. Jd.

Due to the three-month delay in receiving a Step I response, Mr. Broder filed a Step T1
appeal on May 20, 2003, citing as reasons for the appeal the failure to get the Step 1 reaponse,
and, on the merits, not having seen his radiation oncologist a3 instructed. Id. On June 10, 2003,
Mr. Broder reccived a Step 1T response that merely stated that because of the severity of his
dental problems, Mr. Broder would meet with the Region III Dental Dircctor to determine a
treatment plan, Jd Because there was no attached explanation regerding the delay in prescribing
Salagen for Mr. Broder's salivation problems or regarding the delay in the follow-up appoint-
menl with his radiation oncologist, Mr. Broder filed a Step III appeal requesting these explana-
tions, Id.

Five months later, on November 18, 2003, Mr. Broder received a Step T1T regponse from
Jim Armgtrong saying “Grievant’s dental treatment is in accordance with PD 04.06.150, para-

graph I, and relief is not warranted at this level,” and that the “record supports that staff properly
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responded to this grievance™ and that *...[t}his grievance appeal is denied.” Jd

B. Facty Regarding Supplemental Jurisdiction

The defendants in this action are an amalgam of state actors and privale actory (acting
under color of state law). Thisg i so because in May 2000 the Siate of Michigan ptivatized
medicel services for prisoners. As a result, doctors and physicians’ agsistants and nurse practi-
tioners who formerly were state employees are now employees or agents of CMS, CMS’s con-
tract with the state gives CMS the primary authority to approve specialty care like the treatment
of cancer, CMS develops and implements the protocols for granting or denying specialty care
approval, and for making sure that specialty carc is timely provided. CMS and its cmployecs and
agents are therefore necessary party-defendants under the privatization contract,

At the same time, MDOC continues to claim responsibility for prison medical policics
and procedures, which it says are developed and implemented by state officials. MDOC also has
kept its own supervisory physicians, as state and regional medical directors or officers. Accord-
ingly, Mr. Broder alleges that the delays in his diagnosis, treatment, and aftercare are attributable
to borh sets of actors, state and private (acting under color of state law).

Likewise, both his federal and state claitms arise out of exactly the same conduct by the
defendants. That is, their failure to provide timely diagnosis, treatment, and aftercare give rise to
both the federal and state claims pled in his complaint.

ARGUMENT
I. Tug PLAINTIFF HAS EXHAUSTED HIS ADMINISTRATIVE REMEDIES
CMS argues thal Mr, Broder [ailed to meet the exhaustion requirement of the {ederal and

state Prison Litigation Reform Acts. See 42 1.5.C. § 1997¢(a) and MCL 600.5503(1).3 The

* 42 U.8.C. § 1997e(n) states: “No action shall be brought with respect to prison conditions under § 1983
of this title, or any other Federal law, by a prisoner confined in any jail, prison, or other correctional facil-
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exhaustion requirement is intended to give defendants the opportunity to respond to prisoners’
allegations and to take corrective action. See Porter v. Nussle, 534 U5, 516, 524.525 (2002).
“Ihe importance of using the prison grievance process [is] to atert prison officials (o problems.”
Freeman v. Francis, 196 F.3d 641, 644 (6th Cir. 1999). Consequently, the Sixth Circuit has
adopted a fair noticc standard for determining whether prisoner-plaintiffs have exhausted their
administrative remedies: “It 1s sufficient for a court to find that a [prisoncr] gave prison officials
fair notice of the alleged mistreatment or misconduct that forms the basis of the constitutional or
gtatutory claim made.” Burton v. Jones, 321 F.3d 568, 575 (6th Cir, 2003),

A. Mr. Broder Appealed All of His Grievances to the Final Stage

CMS first argues that Mr. Broder failed to exhaust because he never got Step I11
responses (to two of hig grievances) from MDOC. This argument is absurd. As noted above in
the statement of facts, Mr. Broder could not have been more diligent about putting his com-
plaints in writing. Ile filed a total of four sepatate grievances, each of which he appealed with
military precigion, He had and has no control over MDXOC s responses, The fact that MDOC
saw fit 1o respond months late to nearly every grievance and every appeal, and the fact that
MDOC failed to respond at all to two of his Step 11T appeals, can hardly be laid at his door. A
prisoner plaintiff must grieve, but he cannot compel the Department of Corrections to n‘-:srq:)(md.’t

Moreaver, MDOC Policy Directive (03.02.130 (Def.’s Brief Ixh. 3) provides that the Step
III appeal is the prisoner’s last available administrative remedy. By attaching his Step 111

appeals, Mr. Broder has shown that he has gone through all the steps allowed by the MDOC

ity until such administrative remedies as are available are exhausted.”™ Similarly, MCLA 600.5503(1)
slates: A prisoner shall not flle an actlon concernlng prison conditiony until the prisonct has exhausted
all available administrative remedies.”

* Mr. Broder recently discovered that at least one of the missing Step 1T grievunces ~ containing confi-
dential medical information — had been gent to the weong inmate, See Affidavit of Sandre Girard, Execu-
tive Director of Prison Legal Services of Michigan, attached as Exhibit B.
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grievance process, thus cstablishing that he has exhausted all administrative remedies “as are
available.” 42 U.S.C, § 1997¢(n), See also Policy Directive 03.02.130 (CM$S Brief, Exh. 3).

B. Mr. Broder Attached Proof of Exhaustion to His Complaint

CMS next argues that Mr, Broder failed to attach proper proof of exhaustion to his
complaint. (CMS Brief at 4.) But CMS misinterprets or ignores the plain language of the law.
‘The Sixth Circuit has held that “In order to ef{ectuate [the language of 42 U.S.C. § 1997¢(a}], a
prisoner must ... show that [his administrative remedies] have besn exhausted by attaching
copy of the applicable administrative dispositions to the complaint.” Kruckles Kl v. Toomby, 215
F.3d 640, 642 (6th Cir. 2000) (emphasis added); see also Brown v, Toombs, 139 1H.3d 1102, 1104
(6th Cir. 1998) (*A prisoner should attach to his ., . complaint the adminisirative decislon, if it is
available, showing the administrative disposition of his complaint™) (emphasis added), Hill v.
Howe, No. 00-71151, 2000 WL 973672, *2 (E.D. Mich., June 27, 2000) (same) (see Exhibit E).
Nowhere in these cases does the Sixth Circuit or the Eastern District require that the prisoncr
plaintifl attach copies of each stage of every grievance filed. Ounly the disposition is required,

Nevertheless, Mr. Broder went the extra mile and attached all four Step I, Step II, and
Step I grievances, as well ay every response {except the two Step 1Ll appeals that MDOC never
angwered). ‘The complaint is not deficient for failing to attach proof of exhaustion, and CMS had
“fair notice™ of Mr. Broder’s complaints against it. See Burton v. Jones, 321 F.3d 569, 575 (6th
Cir. 2003).°

C. CMS Was Properly Named and/or ldentified in the Grievances

CMS next argues that Mr, Broder failed to “mention defendant CM3 at all” in his

gricvances. (CMS Brief at4), This argument borders on a lautology because most prisoncrs do

' As noted above in the statement of facts, the list of medical providers he attached to hig second griev-
ance was inudvertently omitted by counsel in preparing the complaint, 1t is attached to this response brief
as FExhibit A,
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not know who or what CMS i3, or what relationship it bears to MDXOC or to the doctors and
nurses and physicians’ assistants who ectunlly treat prisoners, Therefore one would hardly find
it surprising if a prisoner never mentioned CMS by name in any [ormal MDOC grievance. CMS
13 a corporation, and a corporation can only acts through its employees and agents. Thus, when a
prisoner complains in detail aboul an ongoing failure of his medical care, CMS (the corporation),
like MDOC itself, has sufficient notice of the problem to meet the “fair notice” requirement of
exhaustion.

But the meticulous Mr, Broder addressed this issue as well. As noted in the statement of
facts and in footnote 5, supra, Mr, Broder atiached 1o hiy second grievance an extra shect identi-
fying by name every single person who to his knowledge had treated him up to that point, and he
added to the list “any and all relevani CMS8 personnel.” In the grievance itself he listed “any
other treating personnel, supervising personnel, and any and all other individuals or organiza-
tiony involved in the diagnosis, trcatment, or referral of my condition.” See Exhibit A and Def.’s
Exh. 2-3 (emphasis added). Mr. Broder thus could not have made it clearcr that his complaints
of medical mismanagcment were intended to run against anyone and everyone who had any con-
nection to his diagnosis, treatment, and sftercare, including MDOC’s contract medical provider,
CMS.

Even without that attachment, the Court should find that Mr, Broder’s grievances gave
ample notice to MDOC of his complaints against CMS, Because CMS is the sole provider of
medical care to MDOC patients, both MDOC and CMS must have been aware that Mr. Broder
was complaining of CMS and its medical stafl in bis grievances. Moreover, MDOC staff who

answered the grievances must have reviewed his medical records (which would have included

10
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the names of the CMS employees or agents who were providing the care) in order to respond to
tho gricvances. CMS had more than “fair notice™ of Mr. Broder’s complaints.

0. The Sixth Clreult Has Rejected the Total Exhaustlon Rule

CMS next argues that even if Mr, Broder exhausted his administrative remedies for some
defendants and some claims, the cntire complaint should be dismissed pursuant 1o the “lotal ex-
haustion” rule.

Even il some of Mr. Broder’s claims were unexhausted or only partially exhausted —
which he denies — CMS’s assertion that such a “mixed” case should be dismissed i erroncous.
A prisoner with multiple ¢laims against multiple defendants is not required to achieve “total
exhaustion” of his administrative remedies. Hartsfield v. Vidor, 199 F.3d 305 (6th Cir. 1999).

CMS relies on Smeltzer v. Hook, 235 F. Supp. 2d 736, 744-746 (W.D. Mich. 2002) for
the “total exhaustion” rule. In Smeltzer, 235 [[.Supp.2d at 742, the court conceded that the Sixth
Circuit has repeatedly rejected the total exhaustion rule. See, e.g., McElhaney v. Elo, 230 I1.3d
1358, 2000 WI. 1477498 (6th Cir.2000) (unpublished) (attached as Exhibit B); Riley v. Richards,
210 T.3d 372 (6th Cir.2000) (unpublished) (attached as Exhibit C). The Smelizer district court
nevertheless went ahead and applied the total exhaustion rule based on the argument that the
contrary decisions were unpublished opinions, and that they all relied on the rcasoning of Harts-
fleld, which the district courl said never reached the question of total exhaustion. Smeltzer, 235
F. Supp. 2d at 742.

Subsequently, in Burton v, Jones, 321 F.3d 569 (6th Cir. 2003), however, the Sixth Cir-
cuit corrected the Smeltzer court’s reading of Hartsfield, stating that “the Hartsfleld holding il-
lustrates that a prisonct’s lawsuit, which alleges multiple claims against multiple defendants, is

not vulnerable to dismissal under § 1997a(a) simply because the prisoner has failed to exhanst n

11
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pariicular claim us to g specific defendant.” Burton, 321 F.3d at 575, n.2. Thus, defendant
CMS's “total exhaustion” argument is contrary to controlling law.

E. The Plaintiff’s Inadvertent Failure to Comply with MCL 600.5507(2)
Should Be Excused Where He Has Flled No Previous Cases

Finally, CM$ argues that Mr. Broder’s complaint should be dismissed pursuant to MCL
600.5507(2) because he inadvertently failed to disclose the number of civil actions he had pre-
viowsly filed. Ofien that information ia part of the cover sheet that accompanies a new filing in a
prisoner's case, and therefore Mr, Broder’s counsel did not include a separate allegation within
the body of the complaint itgelf.®

In any event, upon information and belief, Mr. Broder has never filed a lawsuit before
againgt MDOC, CMS, or any of the named defendants. Upon further information and bellef, this
is the first lawsuit that Mr, Broder has cver filed as & prisoner in the custody of MDOC.

Becavse Mr. Broder has exhausted all of his administrative remedies in conformity with
the requirements of 42 U.8.C. §1997a(e) and MCL 600.5507, and has clearly put defendant CMS
on notice of his claims, CMS's motion to dismiss for failure to exhaust should be denied.

I, TRE COURT SHOULD KEEP MR. BRODER'S PENDANT STATE-LAW CLAIMS

The defendant CMS asserts that the Court should decline to exercise supplemental
junisdiction, under 28 11.5.C. § 1367(n), over Mrt, Broder's state law claims of gross negligence,
willful and wanton misconduct, and medical malpractice/negligence. (CM5 Brief at 6-8.)
According to the defendant, litigating Mr. Broder's federal § 1982 claim along with his state law

claims, “may not scrve judicial economy or trial convenience.” Id CMS mischaracterizes 28

* 1f the Court wants this allegation to be made a part of the complaint, then Mr, Broder can amend his
complaint to add it. See Fed. R. Civ. P. 15(a).

" The reason for the requirement appears to be so that the Court can keep track of frivolous lawsuits that
were dismissed and that would count as “strikes” for purposes of the “three strikes” rule under the PLRA.
Here, Mr. Broder hes no strikes, so the pleading requitement serves no purpose,

12
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U.S.C. § 1367(a).

Under 28 1).8.C. § 1367(a), federal courts should exercise supplemental jurisdiction over
state law claims that form part of the same case or controversy as the claim with original federal
jurisdiction. See 28 U.8.C. § 1367(a) ("The district courts shall have supplemental jurisdiction
over all other claims that are so related to claims in the action within such original jurisdiction
that they form part of the same case or controversy.”) The 1].S. Supreme Court has stated that
supplemental jurisdiction is proper “whenever there is a claim ‘arising under (the) Constitution’
» . . and the relationship between that claim and the state claim permits the conclusion that the
entire action before the court comprises but one constitutional *case.’” United Mine Workers of
Am. v. Gibbs, 383 U8, 715, 725 (1966) (superceded by statute). Claims form part of the samc
case or controversy when they “derive from a common nucleus of operate facts.” Gibbs, 383
U.S. at 725; Ahearn v. Charter Township of Bloomfield, 100 F.3d 451, 454-455 {(6th Cir. 1996);
Obeid v. Meridian Awio. Sys., 296 F. Supp. 2d 751, 753 (L.D. Mich. 2003). Stated differently,
“if there 13 some basis for original jurisdiction, the default assumption is that the court will
exercise supplemenital jucisdiction over all related claims.” Blakely v. United Stares, 276 T.3d
853, 861 (6th Cir. 2002).

In the present case, both the federal and state claims derive from exactly the same oper-
ative lacls — the defendants’ alleged failure to timely diagnose and treat Mr. Broder’s laryngeal
cancer. (Compl. §2-3.) Thercforc, Mr. Broder’s state law claims meet the statutory standard as
npplied by the 11,5, Supreme Court, by the Sixth Circuit, and by the Eastern District of Michigan.

While pendant jurisdiction is “a doctrine of flexibility, designed to allow courts to deal
with cases involving pendant claims in the matter that most sensibly accommodates a range of

concerns and values,” Clty of Chlcago v. Int'l Coll. of Surgeons, 522 U.5. 156, 173 (1997)

13
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(citing Carnegie Melon Univ. v. Cohill, 484 U8, 343, 350 (1988)), the statute itself enumerates
the circumstances in which district courts should refuse the exercise of supplemental junsdiction:

(¢) The digtrict courts may decline to exercise supplemental jurisdiction over & claim
under subsection (a} if --

(1) the claim raiscs a novel or complex issue of State law,

(2) the claim substantially predorninates over the claim or claims over which the district
court has original jurisdiction,

(3) the district court has dismissed all claims over which it has original jurisdiction, or

(4) in exceptional circumstances, there are other compolling reasons for declining
jurisdiction.

28 U.S.C. § 1367(c).

Mr, Broder's case does not fit any of the four reasons to decline supplemental jurisdiction
under 28 U.5.C. § 1367(c). The state law clairns Mr, Broder asserts do not raise any novel or
complex issues of state law. (Compl. 9 101-113.} These are garden-variely orts.

Nor do Mr. Broder's state law claims predominate over the claims for which the district
court has original jurisdiction. Mr. Broder's federal claims allege that CMS doctors ot staff
demonstrated deliberate indifference to Mr. Broder's serious medical nceds, subjecting him to
cruel and unusual punishment in violation of the Eighth Amendment. To prove deliberate indil-
ferenee against CMS, Mr. Broder must show that its customas, policics, or practices resulted in
the CMS doctors' failure to diagnose and treat his throat cancer within a reasonable time. To
make out the state law claims for gross negligence, willful and wanton misconduct, and medicnl
malpractice/neglipence, Mr. Broder will have to rely on the same facts, The facts needed to
prove Mr. Broder’s federal claims will thus be identical to the facts needed to prove Mr. Broder's
state law claims. Thercfore, Mr. Broder's state law claims in no way “predominate” over the §

1983 claim of which the Court has original jurisdiction.

14
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The third reason — dismissal of the underlying federal claim — does not apply unless or
until the Court dismisses Mr, Broder’s § 1983 claim under Rule 12 or Rule 56, See 28 11.8.C. §
1367(c)(3). If that were to occur, so that no federal claim remeined against any defendani, then
the state law claims showld be dismissed as well, and the plaintiff would not opposc the dismiss-
sal. But on this ground CMS's motion is premature.

The fourth reason for declining supplemental jurisdiction is “exceptional circumstances”
for “compelling reasons™ under 28 U.5.C. § 1367(c)4). In (Uuackenbush v. Allstate Ins. Co., 517
11.8. 706, 716 (1996), the 1.5, Supreme Court set a high standard for mecting this factor. The
Conrt said that federal courts should decline to exercise their jurisdiction only “in otherwise
‘exceptiona] circumstances’ where denying a federal forum would clearly serve an important
countervailing interest.” Id The defendant says that judicial economy, fairmess, and comity
require this Court to deny supplemental jurisdiction over Mr. Broder’s state law claims. (CMS
Bricf at 7.} In fact, judicial economy, fairness, and state-federal comity counsel the opposite. It
mukes 1o sense for vll the witnesses 10 have to be dragged into two courts for two sets of discov-
cry, two sets of pre-trial motions, and for two separate jury trials, when the proofs on all issues as
to all defendants (not just CMS) and all claims are virtually the same. Cases such as this — whsre
the same conduct gives rise 10 federal and state law claimns — are the reason why the supplemental
jurisdiction statute was passed in the first place: o keep the claimas in one forum where they can
be resolved with the greatest efficiency.

Mr. Broder’s state law claims arise out of the same factual nexus as hiy federal claims,
and hig state law claims do not implicatc any of the circumstances for which a federal district
court can or should refuse to exercise supplemental jurisdiction, CMS's motion should therefore

be deniwd on this ground as well.

15
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CONCLUSION

For the above reasons, the plaintiff Steven Broder asks the Court to deny defendant

CMS’s motion to dismiss.

Dated: March 16, 2004

Respectfully submitted,

MICHIGAN CLINICAL LAW PROGRAM

KD Ll

By. Paul D, Reingold (P-27594)
Attomneys for Plaintiff Steven Broder
363 Legal Research Building

801 Monroe S
Ann Arbor,

43109-1215

Beth Blackwood and
Student Attorneys

Sharon Ceresnie and Rob Mc
Student Attorneys
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

STEVEN BRODER,

Plamntiff,
Vs, File No. 03-75106
Hon. Gerald E. Rosen
CORRECTIONAL MEDICAL SERVICES, INC., Mag. Judge Paul J. Komives

and its physician employees, namely:
AUBERTRO ANTONINIL, JOHN AXELSON,
MALCOLM TRIMBLE, BEY,
BENZIMATHALIL and RAY H. CLARK;

and employees and medical staff of the Michigan
Department ol Corrections, namely:

[

PATRICTA L. CARUSO, director, A
GEORGE PRAMSTALLER, medical director, e = g
HENRY GRAYSON, warden, CTESD DD e
and JAN EPPS, repional medical director; Lin - i
in their individual and official capacitics, e ¥
2 Do

Dafendants, SIS

/ S E R Y

PROOY¥ OF SERVICE

On the 16™ day of March 2004, a copy of Plaintiff’s Bricf in Opposition to Defendant
CMS’s Motion to Dismiss was first classed mailed to:

Brian Richtarcik
Chapman and Associates, P.C.

40950 N, Woodward Ave., Suite 350
Bloomfield Hills, MI 48304

[ declare that the statements above are true to the best of my information, knowledge and balief.

Datt?:j/ lofotf ﬂﬁm W

Laura Shiltz
Logal Assistant
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Exhibit A

Exhibit B

Exhibit C

Exhibit D

Exhibi¢ E

Index of Exhibits

List of 37 medical and/or supervisory staff, attached to grievance
Affidavit of Sandra L. Girard regarding missing grievance responses
McElhaney v. Elo, 230 F.3d 1358, 2000 W1, 1477498 (6th Cir.2000)
Riley v. Richards, 210 F.3d 372 (6th Cir. 2000)

Hill v, Howe, 2000 WL 973672 (L.D. Mich., Jun. 27, 2000}
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LIST OF MEDICAL AND/OR SUPERYISORY STAFF

Audberto Antonini, MD
John Axelson, MD

Pat Barrett, RN

Sally Bengal, RN

Jerry Booth, MD

Orgon Cardon, MD

Jim Chamberlain, RN
Ray H, Clark, MDD

Lanura Coffey, RN, MSN
Kenneth Q, Devaney, MD
J. Epps, RN

Robyn Finch, RN

Lisa Garner, RN

Henry N. Grayson, Warden
J, Hamilton, MDD

James Hayman, MDD
James Heisel, MD

JoAnn Hirth, MD
dencr, MD

Connle [ves, RN

Debbie Killewald, RN, BSN
Ronald Kornac, MD
Mohan Kulkarni, MDD
Peggy Lee, RN

Benzi Mathai, MD

P.C. Patel, MD

George J. Pramstaller, D.O,
Celoste Praser, RN

S. T. Reddy, MD

Debre Richardson, RN
Donna Rohr, RN

Shartma, MD

Don Smith, RN

Molly Sullivan, MD
Malcolm Trimble, MD
Christina Tsien, MD

Annetts Werner, RN, BSN

Any and all relevent CMS personnel

Any and all relevant MDOC personnel
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PRISOL. .EGAL SERVICES OF MlCngr{N, INC.

Sandire 1., Girard
Exwoutve Dirmolor

P.Q. Box 828
Jaokmon, Ml 43204
(M17) TR0t
Volow Mall: (117 180-8470
PAX (oonfdential): (817) Ta0.a807
FAX {conhchentinl): (817} 7870014

October 27, 2003
Mr. Steven Broder, 228094
1780 E. Pamall St,
Jackaon, M| 49201
Re:  Affidavit and MDOC grievances
Dear Mr. Broder:

Enclosed, please find an affidavit from me conceming the grievances that were
dellverad o Mr. Londry In Navember 2002 and your original dacuments.

I apologiza for the dalay in returning your documents and providing the affidavit.

Sinceroly,
m““\y .
PRISO GAL SERVICES.OF MICHIGAN
M AALD
8andrg Girard

Executlve Director

Encis.

« Oviding fegal swrvices for prisons singe 1978 -
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AFFIDAVIT OF SANDRA L. GIRARD
|, Sandra L. Girard, make the following statements:
1. | am an attorney licensed to practice in the State of Michigan (P33274);
2. | am the Executive Director of Prison Legal Services of Michigan, Inc. (PLSM),

3. PLSM represents, since its appointment in August 1998, all male prisoners in the
State of Michigan Department of Corractions In a state-wide class action, Cajn v Michigan

Repartment of Corrections. in the Michigan Court of Clalms,

4. From December 15, 1987 untll Aprll 18, 2003, including the time of the Initlal contact
relevant to this matter, PLSM was located inside the Charles Egeler Corractional Facliity
at 3855 Cooper Street, Jackson, Michigan;

5. Atthat time PLSM employad ten prisoners as paralegals and two as clerks and also
oemployad an office assistant, office adminlstrator, and a law school graduate who was not

yet admitied to the Bar;

8. On December 5, 2002, | accepted a collect call from prisoner Steven Broder,
#226004, housed at the Pamall Correctional Facllity, 1780 East Pamall Road, Jackson,
Michigan;

7. Mr. Broder called to complain that Prisorer Affairs In the Central Office of the
Michigan Department of Corrections had mailed Mr. Broder's Step Il Grievance and
attachments to prisoner Douglas Londry, #245088. Prisoner Affairs had also mailed to Mr.
Londry the Stap Ill Grlavance and attachments from Mr, Nathanle! Kinney, #217637, as
well as Mr. Londry's aown 8tap Itl Grievancs;

8. Mr. Broder told me that all the grievances were stapled together with one big staple
and sncloged In an envelope that addressed to Mr. Londry at Parnall Carrectional Facility,
1790 East Pamall Road, Jackson, Michigan;

2] Mr. Broder also informed me that Mr. Londry had told him about the situation and
had showed him the package but had not alterad the way the grievances had baen
recelved, i@, he had not unatapled and separated them yet;

10. Mr. Broder told me that he and Mr. Londry both were confined at Pamall
Correctional Faclity but Mr. Kinney was not even at that prison, he was confined at Coaper

Street Corectional Facllity;

11.  Mr. Broderwas aspecially concarned bacause all the grievancea pertalnad to highly
confidential medica! grievances and it was a very negligent breach of confldentiality to
send them to a different prisoner;
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12.  Mr. Broder said he wanted to be able to dogument this breach of confidentiality;

13. | advised Mr. Broder to have Mr. Londry gend the package of grlevances to me,
exactly the same way he had recelved them from the Prisoner Affairs Office in Lanaing;

14.  Itold him that | would examine the packege of grievahcas and it It supported his
claims, | would prepare an affidavit that the three men could use to pursue this violation
of thelr confldentiality;

16, On December 17, 2002, | received a certifled package processed through the
Charles Egeler mail room from Mr. Douglas Londry;

16.  Inside this package was a letter to me from Mr. Londry in which he stated that he
had racelved the enclosed stack of grievances, in the same condition as they werae sent
to ma, from Michiael A. Powell, Prisoner Affairs Coordinator, in the Central Office of the

MDOC in Lansing,

17.  |closely examined the package of grievances and found that undemeath a letter
from Mike Powell to Mr. Londry asking for more information, there were seven grievances
stapled togather with ona large staple. They Included five grievances (Steps | through 1il)
filad by Mr. Londry, one grievance (Steps | through lil) filed by Mr. Broder, and one
grievance (Steps | through 111} filad by Mr. Kinney (A copy of the lstter from Mr. Powell, is
attached.);

18.  Stapled into the package of grievances, with Mr. Broders and Mr. Kinney's
griavances, were letters from Mr. Powell to each of them requesting more information
about thelr Step lll Grevances. Those two letters ware dated October 1, 2002, and it

appearad that had both responded to tha Istters (Coples of those letters are attached.);

18. Al of the grievances dealt with medical problems that | would classify as highly
pereonal and confidential;

20, On January 8, 2003, at my request and under my diraction, a paralegal reviawsd
the file and drafted an affidavit. | reviewsd it, made some changes and recelved another
draft on January13, 2003,

21.  During this time PLSM was involved in Iitigation in the Court of Claims, Court of
Appeals and Suprems Court challanging the MDOC's efforts to force PLSM to vacate Its
office inside the Charles Egeler Faclllty and move its twalve prisoner employess to other

prisons;

22, Daspite the pandency of a timely mation for rehearing of the Court of Appeals’
December 27, 2002 opinlon, on January 17, 2003, the MDOC moved eight of PLSM's
prisonsr paralegals and clerks to different prisons, Including the paralegal who was
assisting me with this matter. The MDOC gave PLSM one waek to vacate Ite office;
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23.  Following extenslve brlefing and a hearing, the trial court found the MDOC In
contempt of court and ordered it to return the elght prisoner employess by 4:00 p.m. on
January 31, 2003;

24,  On February 25, 2003, the Court of Appeals dah[ed our mation for rehearing and
gave its December 27, 2002 opinion Immeadiate effact. The following moming tha MDOC
maved all twelve prisoner employees and ordered PLSM to vacate Its office;

25,  OnMarch 19, 2003, the Michigan Supreme Court gave PLSM 28 days to vacate its
offices at Egeler Correctional Facility and ordered the trlal court to enter a final judgment
In this massive class action by November 1, 2003,

26.  On March 31, 2003, the trial court ordered that eleven of the twelve prisoner
amployesa be returned to Egeler to help PLSM clvillan staff organize outstanding work,
organize files, pack, and prepare to move,

27.  On April 1, 2003, the aleven prisoners were retumed, but on April 4, 2003, the Court
of Appeals reversed the trial court order and by 3:00 pm on April 4, 2003, all eleven
prisonars were transferred again, without the opportunity to organize, finish outstanding
work, such as this affidavit, and pack In a systematic matter,

28. PLSM'a four clvillan employess were laft to locate and rent office space and move
Its entlre office, including twenty desks, extenslve computer equipment Including 25
deskiop computers, three scanners, two photocopiers, a LAN, a fax machine, varlous office
fumishings, almost 100 fils cabinets, a complete law library, approximately 100 boxes of
discovery materials from the Cain case, and a six line telephone system by April 18, 2003,

29. The MDOC provided saeveral minimum security prisoners to load boxes on to trucks
and unload them at the new location. Howeaver, as a result of moving under such extreme
time pressures and the prisoner helpers’ lack of knowledge about how to organize the
meterials at tha new location, PLSM's office was left In chaoa. Most of its employees were
gone, its filee were in disarray, and Instead of an adjournment, it had been ordered to
completa discovery and trial in the Jargest prisoh class action in Michigan's history (over
2,000 |ay witneases and a dozen axperts) within seven months;

30. After the move, | was unable to readlly locate many flles, including the flle
connected with this matter, and | had to chose batwaen my dutles to the class and to

Individual mambers of that class;

31.  Welost the saervices of the prisoner paralegals who had an average of sight years
axperience, who worked for less than $10 per day. Some of theae men worked exclusively
on trlal preparation; the others worked primarily on prisoner correspondence. One man
spent aimost full-time simply filing documents. We could not afford to hire an equal
number of axperiencead clvilian paralegals or clerical parsorinel. 1had to recruit volunteers
and hire numerous inexperienced collage and law students to try and complete discovery
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and propare for trial, as well as handling over 50 piece of Incoming prisoner
correspondence each day;

32.  Ontop ofthe chaos resulting from the move, PLSM s systematic mathod of apening,
logging, screening, coding, assigning, answering, and filing incoming correspondence was
completely disrupted. We lost the people rasponslble for most of thasa tasks.

33.  In September 2003, | askad my staff to search sverywhare for this file and & ataff
member aeventually found It In a atack of discovery documents and other files,

34, Today, October 27, 2003, | am mailing an original copy of this affidavit to Mr.
Broder, Mr, Londry, and Mr. Kinney along with his individual grievances and attachments;

35. The delay In obtalning my affidavit and the return of their documents is not the fault
of Mr. Broder, Mr. Londry, or Mr. KiInney. Thay attempited to promptly pursue this matter
and have me witness the violation of their rights to confidentlality that cccurred when all
the grlevances wera sent to Mr. Londry.

| swaar and declare under paenalty of perjury that the foregoeing i
knowledge and recoliaction.

Sandra Girard (P33274)

Swarn and subscribed to before me this 2 Z#l day of October, 2003.

BRARON D, YO8
_&ﬂﬂﬁu@;ﬁ_/iﬂ_ NOTARY PUBLIO JAOKACH 00, M1

MY CXNREDRION IEXPHF08 Aug 19, HO
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230 F.3d 1358 {Table)
Unpublished Dispositlon

Page 1

(Clte as: 230 F.3d 1358, 2000 WL 1477498 (6h Clr.(Mich.)))

C

NOTICE: 'THIS 15 AN UNPUBLISHED OPINION,

{The Court's decigion is relerenced in a "Table of
Decisions Without Reported Oplolons” appearlag in
the Federal Reporter. Use FI CTAG Rule 28 and FI
CTAG 1OP 206 for rules regarding the citatlon of
unpubhshed opindomns. )

Lndied States Court of Appeuls, Sixth Circuit,

Randy A. MCELHANEY, Plainufl-Appellunt,
V.
Frank ELO, et al,, Defeodants-Appellees,

No. 98-2171.

Sept. 235, 2000.

Before BATCHETDER and COLE, Circuit Judges;
GRAMAM, Digtrict Judge, [FN*)

FN* The Honorable James L. Grabam,
United States District udge for the Southern
District of Ohlo, siftlng by designation,

“*1 Randy A, McElhoney, » Michigan prisoner
proceeding pro se, appeals o district court order
disrnisging his civil cights petion filed under 42
LS.C. § 1983 This case has been referred 1o o panel
of the court pursuant to Ryle 34073 1), Rules of {he
Sixth. Circyit.  Upon  examination, this  panel
unanimously ngreea that oral argument is not needed,
Fed R.App. I. 34(a).

A complgint signed by plandifs  McElhaney,
Tucker. Rolling, Erwin, and Broskey--all prisoners ar
Gus Harrison Correctional Facility (HOF)--allaged
that the warden of HCE (Llo), deputy warden
(Haigh), assistant deputy wardens {(Norwood and
Vallig), recreation director (Wright), classiflcation
dircetor {Markland), assistant resident vnit supervisor
(Ingram), tesident unit officer (Kope), and the
director of the Michigan Teparmient of Correstions
(MDOQC) (Mc(iinnis) violated their tight of nccess to
the wourts by failing to provide MeElhaney with the

minitmim six hours per week of law library Ume
establlshed by MDOC policy, McElhaney had
approved legal repregentation agreements with the
other plalmiffs and claimed that the reduced law
library time impeded his efforts to research snd file
pleadings for himsalf and those plaintitts. In addition,
the plaintiffs alleged thet the rights of Tueker,
Rollins, Erwin, and Droskey to legal assistance from
MeLilhaosy wore violawd by the defendants' actions,
They sought monetary damages and uyjunctive relisf,

In an amendment to the complalnt, McElhaney
added corrections officer Whisman snd  hearlugs
olficer Lalkensteln as defendants and alleged that
Whisman prevented McElbaoey from entering the
chow hall with a legal document in order to obtain a
signature from Tucker. Whisman issucd n majar
milsconduct ticket when McElhansy refused n direct
order 1o leave the papers, and Falkenstein
subsequently found McElhaney puilty, McElhaney
further alleged that lbracian Heerd hampered his
efforts to prepare pleadings and copy exbibits in the
law library. McElhaney subsequently filed =a
supplemental complaine, alleging that » Jolm Doe
defendant violated his right of access to the courts by
refuaing to let McElhaney's brother pick up trinl
transeriptes for delivery to the Michigen Court of
Appeals. In a responsive pleading, the plaintiffs
alleped retallation for their protected legal activities,
Plaintiffs Bewin and Tucker filed sapacate motions
for voluniary digrmigaal, which were subsequently
wranted.

I g report fled on August 10, 1998, the magistrale
Judge recommended that the motlons to dlsmliss filed
by defendants MeGinnls, Elo, Whisman, and
Folkenstsin be gronted; thot summary judgment be
granted 1n favor of defendants Haigh, Norwood,
Wright, Markland, Kope, Ingram, and Vallie; and
that the court sna sponte dismiss defendants John
Doe and Heard. In addition, the magistrate judpe
recommended that the claims for Injunctive rellef be
dented as moot because the three remaining plaintifls
had all been wansferred from LHCE o other
inatituticns.

**1 Followlng a de nove review, the distlct court
overruled McElhaney's objections, adopted the
magisrate judge's report, and dismissed s gction In
an oplnion and order filed on September 30 and
entered on Gotober 1, 1994, The notice of appeel was
signed only by McElhaney,

Copr. & West 2004 No Claim to Orig. U8, Govt. Works
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On appenl, McElhaney argues that: (1) disputed
lagues of matena] fact preclude the entry of swomary
Judgment for the defendants; (2) the district court
unproperly  granted summary  judgrment  without
atfording the plaintiffs oppertunity for discovery; (3)
the defandants’ actions resulted in actual projudice to
McElhaney's criminal appeal sufficient to state a
claim for denial of the right ol acoess 1o the conrts;
(4) the districl court improperly decided disputed
factual  dssues  in wranting  Whisman's  and
Fulkenstein's rotons Lo dismiss; (5) the district court
improperly decided disputed factial issues in
grunting MeCiinnig's and Elo's motlons to dismiss;
and () the dhutrict court applied the wrong, standard
and improperly decided disputed factual issues o
dismissing the claims againgt Heard and "John Doe."

llpon review, we affimm the district court's order,
This court reviews de nove a distelet court's dismissal
of a complaint for fawilure to state & clalm under
Fod R.Civ.l. 12(B)6) after tuking all well-pleaded
factual allcgations ws teue. See Jackson v Cliy of
Columbug, 194 F.2d 727, 743 (6ih Clr1999); Lewds

v. ACH Bus. Serve, ing, 135 FAd 389, 405 (6fh
Q;f__l_f?%) A ct‘xmp]mnt should notl be dismissed for

foilure to state o claim unless it sppears beyond doubt
that the plaintiff can prove no set of facts i support
ol his claim which would entitle bim to relief. See
Jushion, 194 1.0d at 745 Lowhi, 135 F.ad at 405,
Despite this liberal standard, a plalntdf¥ s obligated to
satisfy federal notice pleadimg requirements  and
allege miore than bare assertiony of legal conclusions,
See Lewls, 135 F.ad at 405,

This court also roviews de nove o distnot count’s
order granting swnrmery judgment, using Lhe sams
lest as that used by the distrlet court, See 4 gﬁgy
mm}; 110 Fid 12, 13 (6th Ciar.1997,
"[9lummary judgment is proper 'if the pltudlngu
depositions, answers to  interrogatories, and
adroisslons on file, together with the affidavits, if
any, show that there i3 no penulne issue as 1o any
malerinl facl and that the moving patey is entitled to a
Judygment ug a matter of law." ' [ _at 13-14 (quoting
Foed BCIvl, 26(¢)).

The district  court  proparly  grantsd  summary
judgment to the detendants on McElhaney's Finst
Amendment claim ol demal of poeess w the courts,
The focus of the First Amendment rdght s whether
the defendants’ actions actually denfed the prisoner a
"reasonably adequate oppormnly” to present his
claims i court. See Is v 40 15 817

825 (1977). There {3 no constitutionnl right lo any
particular numbee of hours in the law library. See
Wther v Mintzeg, 771 124 920, 932 {6th Cir. 1985).
Rather, to stave a claim for the denial of megningful
aceess to the cowrts, 8 plaintill must plead and prove
actual injury to existing or contermplated ltigation of
nonfrivolous claims which challenge the plaintift's
sentence or conditions of confinement. See Lawis )
Coser, 518 LS, 343, 349, 154.55 (1996). McElhancy
tns failed to meet this requirement. Although he
claims thet his celminel appesl was dismissed s a
result of hiv inadeguate law library time, the teeord
indicaten otherwise, Mellhaney's appeal way rsjected
because he did nol reduce hls oversized brief or
move for an extension of time in which to do so as
directed by the state court of appeals. Any failure by
the defendants 1o provide six hours per wesk of law
library time was not the cause of McElhaney's failure
toy follow the court’s insteugiion,

*+3 Nor does McElhancy huve a conatitutional right
to qasist other privoners with thelr legal problams, See
Gibbs v. Hopking, 10 F2d 373, 3178 (6th Cli, 199233,
Whers, as here, an inmate has aen approved legal
asgistanics agreement with another inmate, the prison
may still rensonably limit the time, place, and maoner
in which inmates may consult, conduct thelr legal
rescarch, and prepare legal papers. See Walker, 771
F.2d at 932, Furthermare, a jailhovse lawyer's right to
assist anpther prisoner i wholly derivative of the
inmate/client's right of acccss W the courts. See
Qibds, 10 F.3d st 378, Because none of Mekilhaney's
Inenate/clients are parties to this appesl--in fact, two
voluptarily withdrew from the complainl al the
district court Jevel-McElhaney cannot cluim denial
of access to the courts in rclation to any of hia
inmate/clisnts' litigation.

The district court properly dismissed defendunty
MeGmnlg ard Elo because McElhaney's allegations
concerning them wre based upon their supervisory
status, which is msullicient to impose labllity under

§ 1963, See Shchee. . durell 199 £.3d 205, 300
(Gth_Cir 1399y, cert. denfed, 120 5,01, 2724 (2000):
Julehpour v. University of Tennesyee, 159 F.3d 199,
2006- QL(mh Cir LY99BY, cert. denied, 119 5,00 1763
(1999).

Recause Tucker volunterily withdrew (rom  this
action, the district court properly dismissed the claim
aguinst defendant Whisman, as the only allepation
pgoinst himn mvolved the ableged [rerference with
McElhaney's wtternpt o get Tucker's sighature on a
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document, The cluim ageinst defendant Falkenstein
wiy properly dismissed becauss she is ebsolutely
immoune rom an action for monetsry  damapes
telating 10 her adjudicatlon of McFlhaney's major
misconduct. See Shelly v, Johnson, 849 F 2l 228,
230-21 (6ih Cir, 1988). Nor did the district court erT in
dismissing the cluims against the John Doe defendant
and librarian Hewsrd.

This court recently sat forth the clements of a First
Amendment retahiation claim: (1) the  plaintitf
engaped in protected conduct, (2) an adverse action
wad taken against the plaintift thal would deter a
persont of ordinary firmness [rom  contltulng to
eugage in that conduct; and (3) there was a causal
counection between elements ong and two, Le., the
advarse action wys motivated, at lcust in part, by the
plaintlff's  protected conduwst, See  [hadions-X v
Blager, 175 F 34 2178, 394 (6th Cir.1999) (en banc),
The plaigtiff has the burden of prool on all three
elements, (o this casc, the district court found that
McElhaney had thiled to allege with speciflcity the
adverse actions taken or demonstrate the required
causal connection,

The district court should not have addressed the
merlts of MeElhaney's retalistion claim. The Prison
Litgation Teform Act requircs prisuners bringlig
civil rights  actions to  exhoust  all  avallable
administrative remedies priot to Liling suit In faderal
coun See 47 8¢ § 1997 () Brown v, Toombs

"3 Civ ), cerr. denfed, 825 U8,
h‘;i} {1949%). The pxlsﬂnar bcars the burden of
egtablishing exhaustion of administralive remedleg,
See il To establish exhoustion, the prisoner rouse
allege thar al] available administrative remedies bave
been exhausted and he should attach documentatlon
to the complaint indicating the  admindsteative
disposition of any grisvances that he had filed. See ff.
Before the district court adjudicates any claim set
forth In a prisoner's complpint, the court must
determine whether the prisoner hag complisd with the
exhaustion requirement. See i, When g prisoner has
filed n eivil righls claim in federal cowrt without first
exhuusting his adrministrative remedies, dismissal of

the complainl is appropriate. See Freeman v. Franels,
196 .3 641, 64% (6th Cle, 1999); Brows, 139 F.3d a1
1104, If a complaint contains exhausted nnd
unexhavsted claime, the district court may addreay
the merits of the exhausted claimy und disrmiss only
thase that are unexhausted. See fd y. Fidar

199 F.3d 303, 309 (ath Cir 1999,

*wd McElhaney did include, omong his unsrous
exhibits, the dispositon of his grisvances relating to
his access to the cours clalm. However, he hag
neither glleged exbaustion of administrative romedics
regarding his rotalintlon claim, nwor submitied any
documentation  showing  sxhawstion,  Therelore,
McElhaney's retaliation claim should have been
dlamigsed without prejudice for lack of sxhaustion.
However, we affirm the disteict court's judgment in
its eotircty because MeElhaney's retalintion clalin on
its face gatisfles 42 L.5.C0 8 19972}, which permits
dismaissal on the merits without requirltg exlhiaustion
if the claim iy frlvolous, nnligious, or luils (o state a
cluim upon which relief may be granted. See Brown,
139 F.3d i 1104, McElhaney fails w siae o
retalintion  clalm  because he doey not allege
retaliatory acts with specificlty or demonstrate «
coueal  connection  between those acts and  his
protected conduct. See [Amfdens-X, 175 F.2d ut 399.
400 (sitply alleging retalintion s inyufficient Lo
establish n causal connection). Moreover, there 14 no
indication that McLlhaney Las been detorred from
continuing his legal activitles, Thus, the district court,
although using a pre-Thaddens-X standard, reached
the proper conclusion.

The district ¢ourt did oot err in finding that
McElhavey's claims for injunctive relief are moot duc
to his transfer 1o another lnstitution. See Prefver v
Newhirk, 422 U8, 324, 402-03 (1975} Kenau..x.
Halgh, 87 F.Ad 172, 173 (6th Cir, 1996).

Finally, we find that the specilic lssues pressnted by
McElhaney in his brie{ on appeal are without merit.
Accordingly, the distriet cowt's order, entercd on
Cctober 1, 1998, is allirmed. Rule 3400¢K2), Rules
of the Sixh Cireuit

230 IP3d 1358 (Table), 2000 WI 1477498 (6th
Cle.{Mich.)) Unpublished Disposition
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>
NOTICT: THIS [ AN UNPURLISHED OPINION,

(The Court's declsion is referenped in o "Table of
Decisions Without Reported Opinions” appearing in
the Federsl Reporter. Use FL CTAS Rule 28 and FI
CTAG6 TOP 206 for rules regarding the citation of
unpublished opinions.)

United States Court of Appesls, Sixth Cirewit,

Jirurmie Les RILEY, Plaintiff-Appellant,

v.
Robert RICHARDS, ctal., Defendants- Appelloes.

No. 99-1327.

March 23, 20014,

Refore MERRITT, NELSON, and DAUGHTREY,

Crreuit Judges.

ORDER

o] Jirerde Lee Kiley, ¢ pro se Michigan prisoncr,
appeals  district court judgment dismissing his civil
rights action, as amended, filed under 42 US.C §
1983, Thix case has been referred to a panel of the

court pursusnt to Rade 2400 1L Rules of the Sixth
Clrowll Upon exarmnination, this panel unanimously

agrees that orul argorment s not necded. Fod, BApp.
I 34¢a).

Seeking monetary, declaratory, and injunctive relief,

Riley suad six corrections offlcers and emmployess of
the G. Robert Cotton Cortectlonal Facility, Riley
sued the defendants in their individual and officisl
capacities for sllegedly violating his rights under the
Virst, Lighth, and Fourcenih Amendments. The
defendants filled o motlon for summary judgment,
supported by their  affidavits, o which  Riley
responded.

In 4 report filed on January 27, 1999, & magiserale
judge recommmended thut the defendanty’ motion for
summary judgment be graoled and thme Riley's
complaint be dismissed, After a thorough enalysis,
the tnaglsteate judge concluded that Riley's claims

Page 1

were either wholly conclusory or insufficient to
establish ¢ genuine dssue ol material fact 5o 28 to
withatand sumrmary judgrient. Riley's motion for an
additional 60 dayy in which to [ile objections to the
eapistraie judpes reporl was degded by the distriet
courl, The distict cowrt thersafter adopted the
mapisteate  judge's report and  recommendation,
granted  the defendants' motion for summary
judgment, and  digrmissed  Riley's  acdon fn e
memorandum opinion and order [iled on February 24
el entered on February 26, 1999, A separats
udgment wag entered the sume day.

Cin appeal, Riley reasserts the issucs presented to the
district court and argues that: (1) his  verilied
complaint was sufficient Lo establish genuine 3sues
of material fwcl o as o preclude summary Judginent;
and (2} the district court crred by denying his motion
for extension of time to file objcctiona.

Upon review, we affum the district sourt's judgment
in part for reasons other than those relied upon by the
mr;mt pourt, Jee Lawrence v, CH hm{rwy . of

murt reviews dc Hawr A dwt‘nat courts grunl ol
summary judgment, u&mg lhc sarue bluudﬂrd usad b)’
the district court, See Ligr  Lile s

2 e 15 v 2 143 F3 J 3
Lin1998). Swnmary Jjudgment is proper If there is no
geowine igsue of matertal {act ond the defendants ave
catitled o judgment ss a matier of law. See

Fed RCIV.E, 56(¢), Celotex Corp. v Caprefr, 477
U8, 117, 322-23 (1986).

Initially, the defendants urge this courl to [ind thai
Riley has waived his right to appes] (e demial ol hiy
claims because he falled to flle timely objections to
the magistrate judges repont and recomomendation,
See Thomy v Arn, 474 UGS, 140, 155 (19850 Unlted
ity v Walter.. 033 F2d 947, 949-50 (6ih
Cir,1981). However, a district couwrt may, in lts
diseretion, enlurge the tme for filing objections, See
Fed R.Civ.D. G(0): Eattenson. v, Minkes, 717 Fid
ofd, ARGRT (Ot Cin 983y This wes Rileys [irst

request for un extension in which to tile objections. Lt
wag dated within the ten-dey period for filing
olyjections and was, in fact, filed within ten days of
ontry of tho report and recommendation, As cause,
Riley cited the need for additionsl legal research w
respond 1o the magisirate judge's lengthy report, Such
g request i9 nol ooreasonable and is often toutinely
granted by distrlct courts, albeit not always for the
lesgih of e requested, Therefors, despite the
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district cowt's demal of Riley's motion, this court
departs from the genersl rule in this case and
congidery Riley's sppeal on the merils,

*%2 Purguant to 42 USC & 1997e(p), a prisomer
must exhangt all of his available adminiatrutive
remedies, sven in money damages cases, before (iling
in federal court a civil rights action challenging the
conditions of his confinement. See Wy v, Leonard,
193 FJd 876, B78-79 (6th Cir 1999) Brown.y.
Tocmbs, 139 F3d 1102, (104 (6th Qit), cert. denied,
119 S.Cr, 88 (1998). The prisoner has the hurden of
demonsteatlog that he hos exhavsted these remedies,
See Brown, 139 Fad ar 1104, Before the district
court adjudicates any claim set forth in the plaintift's
complaint, the court munt determing that the plainti{T
has complied with this exhaustion requirement. See
/d. The prisoner "cannot simply fail to filc
grievance or abandon the process before completion
and claim that he has exhausted his remedics or that
1t 1s fotile for him to do eo becanse his grevance is
now time-harred under the regulations.” Hartvfield v.

Fidor, 199 F 3d 308, 300 (6th Cin 1994, To establish

that he hag exhausted his administrative remedies
prlor o filing suit, » prisoner showld attach to his §
1943 complaint any decision demonstrating the
administrative disposition of his cluims. See Wyall,
193 F,3d ut 878; Brown, 139 F3d ut 1104, If o
gomplaint  contmins  exhausted  und  unexhawsted
claims, the district court may wddress the merits of
the exhausted clpims and dismiss only those that are
unexhausted. See Harpsfield, 199 F.3d at 309, The
court may diemigs unexhausted claims on the merits
only on the ground that the elaims on their lace
satisfy 42 U.S.C. §_ 19976(c)2). See Brown, 139
F.idat 1104,

MNuither the magistrate judge oor the disteict coart
expressly addressed the exhaustlon of adminlstrative
cerecdies  In this  case. Nopetheless, the record
contalia evidence that at least some of Riley's ¢lalms
were processed through the prison grievance system
Specilically, Riley's cluims regarding the opening of
his legal mall, the seieure of his two footlockers and
lepal materials, and the law librarian's refusal to
photocopy  pnd  confiscation  of  the  employea
handbook were the subject of gricvances. However,
there is no indigation whether Riloy's claims
regarding restriction of his access to the gricvance
syster, exporure to toxic chemicals, and subsequent
lack of medicul care were exhawsted through the
prison grievance sysiem, We, therefore, afflim the
distriet courts judgrnernt as 1o the exbausted claims

Page 2

for the ressons stated by the district court. We aifiom
the district court’s judgment as to the unexhausted

claims on the ground that they satlsfy 42 US.C ¢
1997¢(e)2)-

Accordingly, the district court's judgment, ealered on
February 26, 1999, iy offirmed. Rule 34(02)1C),
210 F.3d 372 (Table), 2000 WI, 332013 (6th
Clr.{Mich.)), Unpublished Disposition
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United States Diatrict Court, E.D. Michigan,
Southern Division.

Sanmel T, HILL, Plaindff,
v,
Rergesnt HOWE, e al., Defendants,

No. (H-T1151.

June 27, 3000,

OPINION AND GRDER
LATKOFF, Chiel ).

AT A SESSION of said Court, held in the United
States Courthouse, in the City
of Detroit, State of Michigun, on
L INTRODUCTION

*1 This matter is before the Court on Defendants
Motion to Dismiss Plaintiff Samuel 1. Hill'
(heremafler "plaintff™) complaint under Fed JR.Clv.I*
Libiel for fallue 1o exhaust  administrative
remedies. ‘The Court [inds the facts and the lepal
argurents are adequately presented in the briefs and
the decisianal process would not be significantly
pided by oral argument, Accordingly, the motion
before this Court will be disposed of upon the bricly
that the parties have subimitted, See E.[3, Mich, Local
R. 7.1(e¥2). For the reasons that follow, Dafendants’
Matlon to Dismiss is GRANTEL,

II. BACKGROUND

Plaintiff is an vrmpre ot the St Lowis Corrostionsl
Fucility in (ratiot County, Michigan. His complainl
states claims for violations of his constitutlonal rights
under the First, Fourth, Lighth, and Tourteenth
Amendments of the United  States  Constitution
broughl pursusnt o 42 US.C & & 1983 and J985.
Specilically, plumtifl alleges that his decislon not to
participate in a drug sting operation within the prison
system resulted in amesult, harsssmoent, and other
physical, mental, and emotional abuses. Plalntift flled
ourmerous grievances that were investigated internally
and by the Federal Dureau of Inveatigations,

Liefendants claim that plaintiffe complaint must be
dismissed for his failure to exhaust his administrative
remedics through Step 3 of the grivvanee procedure
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under 42 US.C, 8 1997e(q). See Byait v. Lewnard,
193 F.ad 870, 878 (1999), Plainte(l alleges that he has

“substantially complied” with the exhaustlon
requirermnent,

A miotion brought pursuant to Fed B Cv T [2(h)(6)
for failure to stute a claim upon which relief can be
pramtad tests the legnl sulficlency of the plainttfs
complaint, In evaluating the motlon, this Court
"Imjust constue the complaint in o light most
favoruble 1o the plaintiff, accept as true all ol lhe
plaintif's  well-pleaded  factunl  sllegutions,  and
determine whether the plaintiT can prove no set of
facts supporting his ¢laims that would entitle him 1o

relicf" Ludwiy v Board of Thustees of Ferris Sne
dniversliy,. 123 30 404, 408 (Oh Qirl997).

However, & court need not accept as truc legal
gonelusions  or unwarmnmd factual  inferonces,
Morgan v, Church's £n ‘
(fgh Cir 287 A dmlm,l court may properly grant a
motion 1o dismiss when no set of facts exists which

would allow the plaintifY to recaver. ﬁm
e 3F 2d 52 34

1. ANALYSIS

42 LS & 1997a(ai(1) provides thet “no ackon

shall be brought with respect to prison conditions
under sectign 1983 wnuil all administrative remedies
are exhausted." Hrown v, Twombs 139 Fid 1104,
1104 (6 th Cir 1998), cert, denled, 325 118 833
(1998). In Brown, the court of appenls stated that "a
prigoner mnge plead his clairs with specilicity and
show that they have been exhausted by artaching a
copy ol the applicable adminlstrative dispositions to
the complaint or, in the absence of writen
doewmentation,  describe  with  gpacificity  the
administrative proceeding and 13 outcome." fd. In the
abeonce  of  particularieed  averments  congerning
cxhaustion showing the nature of the administrative
proceediog and 1ty outcomw, the sction must he
dlsmissed under & 19%7e. Id.

*2 In Knuckles v. Toombs, 2000 WL 767833,*1 (6th
Cir 2000, the plaictiffe stated in their complaint thil
certain claims had been exhausted without providing
the documentation or other details reguired by
Brown. The cowrt stated that "[tThere are none of the
particularlzed averments necessary for the district
court to determine whet, if any, claimms have been
sxhausted or what has been done in an attempt to
cxhaust the claims. fd Therefore, the court of
uppenls held that the complaint was properly
diwmissed.

Simllarly, in this cose, plaintiff's complainl has ot
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provided the Courl with any of the particularized
averments  necessary  [or  the  disteict court to
determine what, if any, claimy have been exhausted.
Although plaintit? states that he did not receive an
response to hie grievances, he has not submitted any
documentation that he forwarded his grievances to
the next step or appealed his gricvances under the
Michigan Department of Correction's  gricvince
procedures. Therefors, plaintiff has not "cormpletely
exhausted” hie administrative remedies, [ v
Maocrg, 199 Fad 324, 327-29 (6 th Cir.1999)

Acenrdingly, plaintifs complaint must be dismisscd
under 42 U.8.C. § 1997¢(a)(1).

V. CONCLUEION

Accordingly, for the reasons stated  above,
defendant's Motion to Discuss wonder Fed BGiv.D,
12{h}(6) is (GRANTED.
IT 15 50 ORDLERED.

END OFF DOCUMENT
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UNPUBLISHED  OPINION.  CHECK  COURT
RULLES BEFORE CITING.

Court of Appeals of Michigan,

Kelvin SIMMONS, Plaintiff-Appellant,
Y.
COUNTY OF WAYNLE and Wayne County Sheriff,
D fondanty- Appelloes,

No., 230930,

July 12, 2002,

Before: HOOD, P.J., and SAAD and EM.
JHOMAS [IN*], 11,

EN* Circnit judge, sitting on the Court of
Appeals by assignment,

UNPUBLISHED
MEMORANDUM.

*1 Plaintlff appeals as of right from a circuit court
order  granting  delfendants’ mobon for sununary
diaposition. We affirm.

Plaintiff, a prisoncr, filed this wclion secking
ditmsgen on the ground that Be was twice subjected w
strip searches that were conducted in violation of the
law. Defendants moved to dismiss, asserting that
plaintift had failed to exhaust his administrative
remedies prior to filing svit and that they were
immune trom lability for any tort ¢laims. The trial
court granted the motion withont explanation. The
trial court's ruling on a motion for summery

disposition is reviewed de novo, fefgen v, Davidron,
241 Mich App 611, €16: 617 NWd 351 (2000).

The Prisener Litigation Belorm Act (PLRA), which
ok elfecl November 1, 1999, prohibits a prisoner
trom filing a eivil action concerning  prison
conditions uniil he hes exhavsted all availabls
administrative remedies. MCL 600,5303( 1), Plaintiff
comtends that the PLRA was not applicable because
he subwnirted hls complaint o the court on or shout

Page 1

October 29, 1999, A civil action is commenced upon
the filing of a complaini, MCR 2, 101(B), and
plaintiffs complaint wes not acrually filad until
December 16, 1998 Ahhough it had been sent in tor
fillng earlier, the court had to review his request for
suspension of fees and costs. Pursuant to MCJL §
00,2963 1) and (3], the court ordered plalutlff to pay
a partial filing feo and wag required 1o "suspsnd the
filing of the civil action” untll plaintiff paid the fee.

MEUL 600,206 1),

Pluinufl next contends that if the PLRA did apply,
he was excused from exhausting his adninistralive
remidioa duc to [ear of retaliation, Decause plaintitf
has not cited any cusc law or other authority in
suppert of bis argwment, the (seue hag not been
preserved for appeal. Price v. Long Realty, Ing 199
MishARp 461, 467 203 NW2d 337 (1990).

Plointiff next contends that o the extent the court
found that defendants were sntitled to lmmunity, it
errod in sp muling becauss the rule of governmental
immunity was abrogated ss lo counties in Myers v
Genesee Co Awditor, 375 Mich, 1. 133 NW2d 190
{1965). That case predstes thc mdoption of the
Government Tort Liability Act, M.C L. § 69],140]
et seqy., pursunnt to which counties are in fael entiled
to  claim immupity  from tort lability,.  MCL
(91,1401 (hy, (4 MCL 691.1407¢1).

Wo have reviewed plaintiff's remaining claims of
error and find that they wre irelevant to elther basis
for the trinl courts ruling,

Affinned,

2002 WL (498803 (Mieh, App.)

END OF DOCUMENT
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