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STATEMENT OF QUESTIONS 

I. In Michigan, provisions of the Code of Criminal Procedure provide for indigent 
defense. Here, Plaintiffs do not challenge Michigan 's statutory scheme for 
providing indigent defense, facially or as applied, but rather, seck to have the 
judiciary re-write these statutes by forcing specific State funding and by requiring 
oversight by the Governor. Docs the requested relicfviolatc the separation of 
powers doctrine as embodied in Const 1963, art 3, §2? 

Appe llants' answer: "Yes" 

Appellees' answer: "No" 

II. Prejudice to the defense is a necessary component whether raised pre or post­
conviction and must be analyzed on a case-by-casc basis. Plaintiffs have not pled 
facts sufficient to demonstrate prejudice in a Complaint based on a generalized 
claim of widespread syslemic deficiency in Michigan's indigent defense system. Did 
the Court of Appea ls err when it affirmed the Circuit Court's holding that this case 
is justiciable? 

Appellants' answer: "Yes" 

Appellees' answer: "No" 

111. For proper classification, Plaintiffs must meet all five well-estab lished requirements 
of a class action. Here, the proofs are not generalized in nature because the 
challenge will require the examination of thousands of cases to establish an actual 
injury traceable to Defendants. Additionally, the processes used in Berrien, 
Genesee. and Muskegon counties arc dissimilar to one another or other counties in 
Michigan 's indigent defense system. Did the Circuit Court err in certifying the 
class? 

Appellants' answer: "Yes" 

Appe llees' answer: "No" 

VI 
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INTRODUCTION 

In this case Plaintiffs seek to abrogate the Michigan Legislature's statutory scheme for 

providing ind igent defense. But rather than seek legis lat ive change, they instead ask this Court 

to decree sweeping and fundamental changes to the Slale's indigent defense system. This 

profound request for reliet: however. is based on nothing more than a generalized claim that the 

legal representation for a/l indigent defendants in Genesee, Berrien, and Muskegon Counties 

violates each criminal defendant's Sixth Amendment right to counsel in the pre-conviction 

context. 

Plaintiffs' case is premised on a basic misunderstanding of a criminal defendant's right to 

counsel. They claim an abstract right to a particular level and/or quali ty of representation, and 

assert that they need demonstrate only the absence of this level of representat ion. But the United 

States Supreme Court has said otherwise: 

• "The purpose of the Sixth Amendment guarantee of counsel is to ensure that a 
defendant has the assistance necessary to justify reliance on the outcome of the 
proceeding. Accordingly. any deficiencies in counsel's performance must be 
prejudicial to the defense in order to constitute ineffective assistance under the 
Constitution.,,1 

• "[TJhe right to the effective assistance of counsel is recognized not for its own 
sake, but because of the effect it has on the ability of the accused to receive a fair 
Circuit. Absent some effect of challenged conduct on the reliability of the Circuit 
process, the Sixth Amendment guarantee is generally not implicated. ,,2 

The U. S. Supreme Court has never recognized that the purpose of the Sixth Amendment 

is to improve the quality of legal representation. Neither that Court nor this Court has ever 

recognized a pre-convic tion cause of action based on a generalized constitutional ri ght to 

competent counsel claim alleging systemic deficiencies in the representation of indigent 

I Strickland v Washington, 466 US 668, 692; 104 S Ct 2052; 80 L Ed 2d 674 (1984) (emphasis 
added). 
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defendants. In fact , the Supreme Court has warned against such claims. Moreover, neither the 

Supreme Court nor this Court has concluded, or even implied, that the Sixth Amendment right to 

counsel is to be analyzed under a standard other than "prejudice to the defense" in the pre-trial, 

as in the post-trial, context. Finally, as the United States Supreme Court has recognized , it is the 

role of courts to provide relief to claimants, in individual or class actions, who have suffered, or 

will imminent ly suffer, actual harm. But it is the role of the political branches, not that of the 

courts, to shape the inst itutions of government in such fashion as to comply with the laws and the 

Constitution.) These distinct roles are "obliterated" if plaintiffs can invoke the intervention of 

the courts without establ ishing actual or imminent hann, but instead relying on the mere "status 

of being subject to a governmental institution that was not organized or managed properl y.,,4 

[n the context of this case three questions are presented. (1) Whether the relief Plaintiffs 

seek violates the separation of powers doctrine. That is, may the judiciary override a statutorily 

created and locally funded system of legal services for indigent criminal defendants by ordering 

the Governor to provide such state· funded services, in accordance with judicially created 

standards and subject to judicial overs ight and direction? (2) Whether Ihis case presents a 

justiciable controversy. That being, is prejudice a necessary component of a pre·conviction 

claim for ineffective assistance of counsel? And if so, whether Plaintiffs can satisfy the 

requirements of standing and ripeness where the alleged acts have yet to occur and there is no 

injury-in. fact, and where they have not pled fac ts sufficient to demonstrate either that the 

inaction of the State and the Governor has caused or will cause the harm alleged, or that the 

2 United Slates v Cronic, 466 US 648, 658; 104 S Ct 2039; 80 L Ed 2d 657 ( 1984)(intemal 
citat ions omitted). 
) Lewis v Cosey, 518 US 343 , 349; 11 6 S Ct 2174; 135 LEd 2d 606 (1996). 
4 Lewis, 518 US at 349-350. 

2 
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relief they seek will fix that hann. (3) Whether a class action is an appropriate means to 

establish the requisite proofs for a pre-conviction ineffect ive ass istance of counsel claim. The 

first two questions - whether Plaintiffs' request violates the Separation of Powers doctrine and 

whether it lacks justiciabili ty - are questions of first impression for this Court. 

The separation of powers doctrine is violated here because the Circuit Court would be 

required to fe-write Michigan's current statutory provisions for indigent defense. The degree of 

this vio lation is further compounded by the fact that the Ci rcuit Court would then be mandating 

the Legislature to provide that specific funding be included in appropriations, along with the 

requirement of con tinuing oversight by the Governor. Neither the Circuit Court nor the Court of 

Appeals majority adequately addressed the huge practical implicat ions of Plaintiffs' request for 

relief. The effect of granting such relief wou ld be staggering, as it would not only add budgetary 

pressures to Michigan's already·strained budget but would also be likely to open the floodgates 

to pre·conviction litigat ion during the pendency of criminal actions. 

This case does not present ajusticiable controversy. To establish ineffective assistance of 

counsel, prejudice is an essential element at any stage of the litigation, pre or post-conviction. 

While the test to determine prejudice of unconstitutiona l proportions in the pre·conviction context 

has not been fu ll y defined,s this Court should look to Strickland and its predecessors as 

recognizing that "prejudice to the defense" is the app li cable constitutional standard no matter 

where in the criminal process the denial of effective counse l occurs or is raised. As in the case of 

a post-conviction den ial of ineffective assistance of counsel chall enge, the pre·trial assertion must 

be analyzed under the speci fi c facts of each case to detennine whether prejudice of an 

unconstitutional level exists and invalidates the proceedings. Therefore. at this juncture and on 

, Strickland, 466 US at 685-687. 

3 
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the facts pled, Plaintiffs' claims are conjectural and hypothetical; do not and cannot show that 

inaction by the State and the Governor caused the deficiencies they allege; and do not and cannot 

show that these alleged deficiencies could be redressed by the declaratory and injunctive re lief 

requested here. Plaintiffs' claims simply are not justiciable. 

This case is not a viable class action. Plaintiffs have not met their burden ofpraving 

information sufficient to establish that each certification prerequisite has been satisfied. The 

common questions here-whether there have been widespread and systemic constitutional 

violations, whether the violations were and are being caused by deficiencies in the county 

indigent defense systems, and whether those deficiencies were caused by the State and the 

Govemor-cannot be answered with generalized proofs. Proving prejudice and causation will 

require examination of literally thousands of cases; thus, individual proofs will predominate and 

the class action will be unmanageable. 

Because the re lief Plaintiffs seek is contrary to core concepts of Michigan government, 

misapprehends U.S. Supreme Court precedent, and dispenses with basic, foundational pleading 

requirements necessary to sustain a class action, thi s Court should reverse the decision of the 

Court of Appeals. 

4 
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STATEMENT OF PROCEEDINGS AND FACTS 

On February 22, 2007. Plaintiffs - eight individuals arrested at various t imes in 2006 and 

2007 - filed a four-count Complaint on their own behalf and on behalf of a class of all present 

and future indigent persons who afC or will face prosecution in Berrien, Muskegon, and Genesee 

Count ies, and who will re ly upon those counties to provide them with defense counsel. Rather 

than await adjudication of their cases, Plaintiffs sought declaratory and prospective injunctive 

reliefagainsl the State and the Governor for claimed pre-conviction systemic injuries due to the 

representation from the ir court-appointed attorneys. At the time of the Complaint, none of the 

Plaintiffs had gone to trial or otherwise had their claims adjudicated.6 Further, none of the 

Plaintiffs attempted to have their assigned attorneys replaced. Thus, there is no/actual record 

upon which this Court may evaluate whether any Plaint iff had an inadequate remedy at law or a 

viable ineffective assistance of counsel claim based on that Plaintiffs individual case. 

Plaintiffs all ege that the State, rather than the local county funding units or the individual 

defense attorneys, vio lated or imminently will violate their ri ghts, as set forth in the Sixth and 

Fourteenth Amendments to the United States Constitution and Article I, §§ 17 and 20 of the 

Michigan Constitution of 1963. In their Complaint, Plaintiffs all ege systemic barriers to 

6 Currently, all representative plaintiffs have been adjud icated. Christopher Lee Duncan was 
sentenced on March 12,2007, for breaking and entering with intent to commit larceny and is 
now serving 1-10 years. Billy Joe Burr, Jr., was also sentenced on March 12,2007, for unlawfu l 
use of a motor vehicle and is now serving three years probation. Steven Ray Connor was 
sentenced and placed on probation on January 27, 2007. Upon infonnat ion and belief, Anthony 
Taylor was sentenced on February 26, 2007 for weapons use, reckless use of a fireann and 
failure to present weapon for inspection and served 72 days in jail. Jose Davi la was sentenced on 
April 12, 2007, for trespass and 3rd Degree home invasion and is now serving two years 
probation. Christopher Maines was sentenced on May 31, 2007, for 2nd Degree home invasion 
and resisting/obstructing/assaulting a po lice officer and is now serving 3-22 years (Count 1) and 
2 1 months-3 years (Count 2). Brian Secrest hired a private attorney before his May 4, 2007 
sentencing. Jennifer O'Sullivan was sentenced in the i h Judicial Ci rcuit, Genesee County, on 
October 15. 2007. 

5 
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effec ti ve representat ion, wh ich they claim create a substan tial likelihood of,den ying them their 

constitutional right to a meaningful opportunity to be heard in a court of law. Such barriers 

alleged ly include inadequate State fundi ng for indigent defense services, litt le State fiscal 

oversight or guidance to ensure proper ind igent defense services, li ttle State ad ministrati ve 

oversight of indigent defense services, fai lure of the State to provide sufficient training, legal 

research {Ools, experts, or investigators, and fai lure of the State to provide qual ified indigent 

defense attorneys. (Plaint iffs' Complaint, 1111 80-140). 

Michigan 's indigent defense sys tem 

The Court of Appeals' dissenti ng judge below correctly described Michigan's current 

approach to operating and funding its indigent cri minal defense system: 

The Michigan system for providing counsel for ind igent criminal defendants has 
been in effect for some time and, from its incept ion, it has been local in nature. 
Indeed, the Mich igan Supreme Court over 100 years ago recognized that the 
procedure for compensating such counsel under a statute reasonab ly simi lar to the 
one currentl y in effec t was "competent" under then-existing precedent. [Withey v 
Osceola Circuit Judge , 108 Mich 168, 169; McGrath 403; 65 NW 668 ( 1895)]. 
The current statute (the Ind igent Criminal Defense Act), as did its predecessor 
versions, divides the system for providi ng counsel to indigent criminal defendants 
who are unable to procure counsel into two categories: 

Upon proper showing [of indigency], the chieF j udge [of the ci rcuit court] 
shall appoint ... an attorney to conduct the accused's examination and to 
conduct the accused's defense. The attorney appointed by the court shall 
be entitled to receive fro m the county treasurer, on the certificate of the 
chief judge that services have been rendered, the amount which the chief 
judge considers to be reasonable compensat ion for the services perfo rmed. 
[MeL 775. 16]. 

Thus, the duty to appoint counsel and to detennine reasonable compensation for 
defense of the indigent at the local level rests with the judicial branch, in the 
person of the chief judge of the circuit court. The duty to fund such counsel , by 
way of reasonable compensation, rests with the executive branch, in the person of 
the county treasurer. And the responsi bility of providing such funding lies with 
the legislative branch, usually the county board of commissioners. 

Effective January 1.2004, the Michigan Supreme Court established the procedure 

6 
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and record-keep ing requirements at the local level for select ing, appointing, and 
compensating counsel who represent indigent parties in all Circui t courts (the 
indigent cri minal defense court rule) MeR 8.123 . Section (B) of the Indige nt 
Criminal Defense Court Rule provides that each such trial court must adopt a 
local admin istrat ive orde r that describes its procedure for such select ion, 
appo intment, and compensation. Section(C) requi res each such tria l court to 
submit the local ad ministrative order for review to the State Court Administrator 
who "shall approve a plan if its provisions will protect the integrity of the 
judiciary." Thus, the court rule adds a level of state judicial branch responsibi lity 
by requiri ng the State Court Administrator to approve local plans if they wi ll 
"protect the integrity of the judiciary.,,7 

On December 9, 2009, the Michigan Legislature introduced legislation that would create 

a statewide public defender system.s HB 5676 is currently pending but has not passed the House 

or Senate. One of the ongoing concerns is how to fund such a system.9 It is clear from the text 

of HB 5676, howeve r, that a statewide indigent defense system will require an appropri ation 

from the Legislature. 10 

Proced ural histon' 

On April 5, 2007, Defendants filed a motion for summary di spos ition, arguing that 

Plaintiffs lack standi ng and thei r claims are not ripe for adjud icat ion; that the Circuit Court lacks 

7 Duncan v Siale, 284 Mich App 246, 346-347; 774 NW2d 89 (2009). 
8 HB 5676 of2009, introduced on December 12,2009 and entitled the "Michigan public defense 
act," would establish a statewide public defender system to provide effective assistance of 
counse l to indigent criminal defendants who are entitled by law to assistance of counsel at public 
expense. (See HB 5676, text of bill in Addendum). 
9 On Tuesday, June 16,2009, the I-louse Judiciary Indigent Defense Subcommittee began 
hearings on the proposed legis lation that would create a statewide indigent defense system. 
Laura Sager of the Campaign for Justice referred to the fundi ng issue as "the elephant in the 
room." See Gongwer News Service, Vol ·48, Report # I 15. According to testimony by Mary 
Lannoy, former Slate budget d irector and current consultant fo r the Campaign for Justice, 
municipal courts and counties currently spend approximately $80 million on indigent defense; 
yet compared to per capita spending by other States, she explai ned that Michigan should be 
sfending approximately $ 125 mi llion. 
I !-IS 5676 states, "The legislature shall annuall y make an appropriation to the publi c defense 
fund to implement this act and to ensure that the right to counsel under the consti tution of the 
United Slales, the stale constitution of 1963 , and this acl is adequately funded." HB 5676. 
(Addendum, Sec 17(4), p 22). 

7 
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jurisdiction over this matter because the Legislature, not this Court, is the proper entity to 

appropriate funds from the state treasury; that Plaintiffs improperly seek prospective injunctive 

relief because Plaintiffs fail to show that they lack an adequate remedy at law and fa iled to allege 

facts establishi ng a viable due process claim; that Plainti ffs sued the wrong parties; that the Court 

lacks jurisd iction to issue inj unct ive re lief against the Governor; that governmental immunity 

bars the reli efsought against the Governor as to Plaintiffs' State Consti tutional claims; and , that 

governmental immunity bars the claims brought against the State of Michigan. 

On May 16,2007, Ingham County Ci rcuit Court heard argwnent regarding Defendants' 

Motion for Summary Disposition and Plaintiffs' Motion fo r Class Certification. The Circuit 

Court rendered an oral opinion from the bench, denying the summary disposition motion and 

granting the class certificat ion motion. She also entered an order granting Defendants' motion 

fo r stay. 

On June 5, 2007, the Circuit Court issued three separate written orders: 1) an order 

denying Defendants' mOlion for summary disposition; 2) an order granting class certification; 

and, 3) an order denying Plain tiffs' motion fo r reconsideration of the order granting stay issued 

on May 16,2007. The Circui t Court found that Plainti ffs had standing and their claims were ripe 

for review. The Circuit Court stated it was unsure whether the Slrickland standard applied to 

Plaintiffs' pretrial claims of constitutionally inadequate representation, but concluded that it 

would not have to examine the circumstances of each particular crimina l case. Thus, the Circuit 

Court held that Plaint iffs had stated a claim upon which relief could be granted. 

Defendants fil ed three separate pleadings in the Court of Appeals to address various 

aspects of the Circuit Court's ru ling. First, Defendants fil ed a claim of appeal by right of that 

part of the lower court 's June 5, 2007 Order that denies governmental immunity to Defendants. 
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(Court of Appeals #278652). Second, Defendants filed an application for leave to appeal 

regarding the remaining aspects of the Circuit Court's ruling denying summary disposition. 

(Court of Appeals # 278858). Third, also pursuant to MCR 7.203(8)(1), Defendants sought 

leave to appeal the Circuit Court's June 5, 2007 Order Granting Class Certification. (Court of 

Appeals # 278860). 

On February 22. 2008, the Court of Appeals granted the two applications for leave, and 

on March 26, 2008, granted Defendants' motion to consolidate the three separate appeals. 

On appeal, the Court of Appeals affirmed the orders of the Circuit Court, ho lding that : 

defendants are not sh ielded by governmental immunity. that defendants are proper 
parties, that the trial court, nOl the Court of Claims, has jurisdiction, and that the 
trial court has jurisdiction and authority to order declaratory relief, prohibitory 
injunctive relief, and some level of mandatory injunctive relief, the full extent of 
which we need not presently define. We further hold that, on the basis of the 
pleadings and at this juncture in the lawsuit , plaintiffs have sufficiently alleged 
facts that, if true, establish standing, establish that the case is ripe for adjudication, 
and state claims upon which declaratory and injunctive relief can be awarded. 
Finally, we hold that the trial court properly granted the motion for class 

. r. . I I certillcauon. 

The 37-page dissenting opinion, however, concluded that the reliefrequested by 

Plaintiffs would violate the Separation of Powers doctrine; that Plaintiffs' claims are not 

justiciable; and , that the Circuit Court erred in certifying the class. 12 

On Ju ly 23, 2009, Defendants filed their application for leave to appeal to this Court. On 

December 18, 2009, this Court granted leave to appeal. 

11 Duncan, 284 Mich App at 254-255. 
12 Duncan, 284 Mich App at 343-344, 396-399. 
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ARG UMENT 

I. In Michigan, indigent defense is governed by provisions of the Code of Criminal 
Conduct. Here, Plaintiffs do not challenge the current statutory scheme, facially or 
as applied , but rather, seek an order that would essentially r e-draft current statutes, 
directing specific funding by the Sta te and oversight by the Governor, contrary to 
the Legislature's intent and in violation of the Separation of Powers doctrine. 

A. Standard of Review 

A circuit court's decision regarding a motion for summary disposition is reviewed de 

novo. 13 Constitutional issues and statuto ry interpretation are also reviewed de novo.14 Questions 

of justiciability implicate constitutional separation of powers principles. IS 

B. Analysis 

In Michigan, appoi nted counse l is governed by provis ions of the Code of Criminal 

Procedure. 16 Under the statutory scheme, appointment of counse l is hand led at the local level ; 

counsel is appointed by the c ircuit court and funded by the county treasury: 

Upon proper showing, the chief judge shall appoint . . . an attorney to conduct 
the accused's examination and to conduct the accused's defense. The attorney 
appointed by the court shall be entitled to receive from the county treasurer ... 
reasonable compensation for the services perfonned.11 

Providing for appo inted counse l at the local level is a framework th is Court has approved 

for over 100 years.18 Thi s Court has recognized that "a potential myriad of local considerations" 

may contribute 10 the detenn ination of what compensation is reasonable, and that detennination 

Il Sun Communilies v Leroy Twp, 24 1 Mich App 665, 668; 617 NW2d 42 (2000). 
14 Wayne Co v H(({hcock, 47 1 Mich 445, 455; 684 NW2d 765 (2004) . 
15 Michigan Chiropractic Council v Comm'r ofrlle Office of Fin & Ins Servs, 475 Mich 363, 369 
(2006) (c iting Na!,1 WildliJe Federalion v Cleveland Cliffs Iron Co, 471 Mich 608 ; 684 NW2d 
800 (2004) , and Lee v Macomb Co Bd ofComm'rs, 464 Mich 726; 629 NW2d 900 (200 1)). 
16 MeL 775.16. 
17 MCL 775.16. The State prov ides limited supplementa l funding through the Court Equity 
Fund. MCL 600.15 1. MeR 8.123 sets forth the procedure for se lecting, appo inting, and 
compensating counsel who represent ind igent part ies. 
18 See Wilhey v Osceola Circuil Judge, 108 Mich 168; 65 NW 668 (1895). 
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may vary from one circui t to another. 19 Thus, challenges to the system appointing counse l are 

usually brought at the loca l level where that system is created and implemented?O This is 

consistent with the funding of all funct ions related to the operation of the trial courts, which is 

imposed on the loca l funding unit, with certain statutory exceptions,21 

In this case, however, Plaintiffs do not simply challenge the local system for appointment 

of counsel. As described by the dissent, Plainti ffs seek to implement a new statewide system 

through the courts rather than the Legislature: 

[T]he Duncan plaintiffs do not challenge the constitutionality of that act, either 
facially o r "as appl ied." Rather, they simply seek to override it, to "switch it off' 
as it were. The Duncan plaintiffs do not ask the judiciary to "say what the law is" 
with respect to the indigent crimina l defense act. Nor do they challenge the 
Legislature's enactment of that statute . Rather, they seek to reshape the indigent 
criminal defense act in a way that they find more desirable. In essence, they seek 
to have the judiciary make the law rather than say what the law is. 

It is precisely to such an approach that the doctrine of separation of powers 
directlyappl iesY 

In fact, Plaintiffs do not even name county officials as parties. Instead, they seek broad 

declaratory and injunctive relief against the State and Governor, requiring them to defend 

systems over which they have no statutory control or authority, for which they have no data o r 

other evidence, and abo ut whose operations they have no specific knowledge. Contrary to the 

majori ty opinion below, the relief sought vio lates the separation of powers by giving a trial court 

control over functions perfonned by the legislat ive and executive branches. Further, such 

extraordinary reliefis unnecessary as Plaintiffs have other available remedies, such as simply 

19 Recorder's Courl Bar Ass'n v Wayne Circuit Court, 443 Mich 110, 129; 503 NW2d 885 (1993). 
20 See Recorder's Court Bar Ass'n, 443 Mich at 110. 
" MCL 600.8301; MCL 600.9947. 
22 Duncan, 284 Mich App at 387 (Whitbeck J., dissenting). 
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filing their suit against those counties in which service is challenged or pursuing an ineffective 

assistance of counsel claim on appeal from a conviction. 

I. The Court of Appeals erred in allowing the Circuit Court to order 
funding from the State Treasury for specific purposes such as training 
programs, payment of expert fees, and payment of counsel's fees since 
such relief usurps the power of the Legislature. 

Pursuant to Const 1963, art 9, § 17, onl y the Legislature can appropriate funds from the 

State Treasury.23 As this Court explained in 461h Circuit Trial Court v County o/Crawford, the 

power to tax and appropriate is one of the most fundamental aspects of the Legislature.24 This is 

because, unlike the other branches, the Legis lature is designed for such purpose: 

In contrast with the judiciary, for example, the legislature is not restricted in 
the range of testimony that it may hear as a prelude to enacting public pol icy, 
it is better positioned to accommodate competing policy priorities, it is better 
equipped to effect compromise positions after negotiation and bargaining, it is 
more regularly and direct ly accountable to the people, and its membership is more 
broadly representative of society and its various interests. 25 

Further, as thi s Court recognized in National Wildlife Federation v Cleveland Cliffs iron 

Co, "it is not the role of courts, but that of the political branches, to shape the institutions of 

government in such fashion as to comply with the laws and the Constitution .... The distinction 

between the two roles wou ld be obliterated if, to invoke intervention of the courts, no actual or 

imminent hann were needed, but merely the status of being subject to a governmental institution 

that was not organized or managed propcrly.,,26 

But that is exactl y what is happening in this case. Even accepting the hypotheti cal nature 

23 Const 1963, art 9, § 17; Musselman v Engler, 448 Mich 503, 522; 533 NW2d 237 ( 1995). 
24 46" Circuit Trial Court v County of Crawford, 476 Mich 131, 141 ; 719 NW2d 553 (2006). 
25 461h Circuit Trial Courl, 476 Mich at 142. 
26 Nat'l Wildlife Fed'n, 471 Mich at 619-620 (quoting Lewis, 518 US at 349-350; 116 S Ct 2174; 
135 L Ed 2d 606 (1996». 
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of Plaintiffs' prospective allegations, the relief requested is a court·ordered appropriation from 

the State Treasury for specific purposes, including: 

• Money for the same or similar training as prosecUling attorneys. (~ 9 1). 
• Access to the Michigan State Police Forensic Science Divis ion. ( 92). 
• Reimbursement fo r co llect call s to counse l. ( 134). 
• Money to hire investigators. ('1135). 
• Money for copying court files and police records. ( 136). 
• Money for motion fees costs. ( 137). 
• Money for any necessary training. ( ~ 138-140). 
• Statewide standards for eligibility, attorney training and access to resources. (~94). 

Notably, the need for an appropriation from the State Treasury is underscored by the language of 

HB 5675, a pending bill that would create a statewide indigent defense system . HB 5676 

mandates that the Legislature make an annual appropriation to the public defense fund to 

implement the Act. 27 

Rather than squarely addressing thi s issue, the Court of Appeals adopted a blind eye and 

deaf ear approach. While acknowledging that funding is at the core of thi s action, the Court of 

Appeals nonetheless deemed it "unnecessary" to reach the issue: 

We further recogn ize that, should plaintiffs preva il, funding and legislation would 
seemingly appear to be the measures needed to be taken to correct constitutional 
violations. However, we are not prepared to ru le on the issue whether the trial 
court has the authority to order appropri ations, legislation, or comparable steps. It 
is unnecessary to do so at thi s juncture in the proceedings.28 

The Court of Appeals then suggested that "if the state takes corrective action without further 

need for intervention by the trial court, injunctive rel ief and the authority to issue constitutionally 

quest ionable fOnTI S of such rel ief would no longer be at issue ... 29 Thus, because the Court of 

Appeals could "only speculate at this time regarding the measures ultimately needed to be taken 

27 HB 65760[2009. (Addendum I, Sec 17(4), p 22). 
28 Duncan, 284 Mich App at 279. 
29 Duncan, 284 Mich App at 279. 
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in order to come into compliance," it decl ined to reach the issue. 30 "Only when all other 

possibi lities are exhausted and explored ... does there arise issues regarding appropriations and 

legis lation, the separation of powers, and the full extent of court j urisdi ction and authority. ,,31 

The problem with this approach, however, is that it ignores the very standard that a court must 

apply on review, as well as the realistic impact o f continuing what is, ultimately, futile litigation. 

It fails to recognize that the authority oflhe Ci rcuit Court to order additiona l and spec ific funding 

from the Slale is squarely at issue, as that is precise ly the relief demanded by Plaintiffs and a 

basis upon which Defendants sought summary disposition .32 

Furthennore, while the Court of Appeals disclaims ruling on the separation of powers 

issue, it went on to do so, interpreting th is Court's opinion in 461h Circuit Trial Court to arguably 

support the Circuit Court's authority to order the State funding sought by Plaintiffs: 

I f indeed there exist systemic constitutional deficiencies in regard to the right to 
counse l and the right to the effective assistance of counsel, it is certain ly arguable 
that 46th Circllit Trial Court lends authority for a court to order defendants to 
provide funding at a level that is constitutionally sati sfactory. The state of 
Michigan has an obligation under Gideon to provide indigent defendants with 
court-appointed counsel, and the "state" is comprised o f three branches, including 
the judiciary. Const 1963 , art 3, § 2. Ultimately, it is the judiciary, o n a dail y 
basis, that is integrall y involved with ensuring that , before prosecutio ns go 
forward, indigent defendants are provided counsel, wit hout which the court could 
not carry out its constitutional responsibilities.3) 

Thus, as the Court of Appeals' dissent accurately describes, the majority opinion 

30 Duncan, 284 Mich App at 280. 
Jl Duncan, 284 Mich App at 280-28\. 
32 As the dissenting opinion nOles, Plaintiffs' claims are inexorably tied to a statewide rather than 
a county-administered system. See footnote 1 o f the di ssenting opinion, which recites numerous 
allegations by Plaintiffs that are tied to specific funding and oversight by the State . Duncan, 284 
Mich App at 344, 345 , n 1 (Whitbeck, J. d issenti ng). 
33 Duncan, 284 Mich App at 283-284. The "sharply circumscribed" inherent power to sclf­
appropri ate "necessary" funding does not include the relief requested by Plaintiffs, particularly 
given that 461h Circuit contemplates an impasse between the judiciary and legislature rather than 
Plainti ffs' suggestion for beller operation. See 461h Circllit Trial COllrt, 476 Mich at 142-144. 
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effectively hands over to the Circuit Court not only legislative discretion on the proper public 

policy to implement but also the Legis lature's checkbook: 

[T]he majority has issued an open invitation to the trial court to assume ongoing 
operat ional control over the systems for providing defense counsel to indigent 
criminal defendants in Berrien, Genesee, and Muskegon counties. And with 
that invitation comes a blank check, to force sufficient state leve l legislative 
appropriations and executive branch acquiescence to bring those operations 
to a point -- if such a point could ever be achieved -- that satisfies the trial court's 
detennination of the judiciary's responsibilities to carry out its functions in a 
"constitutionally sound manner. ,,34 

Plaintiffs are not simply challenging the indigent defense serv ices in these three counties. 

They have framed their act ion, allegations, and relief to require specific appropriations from the 

State Treasury. The issue for summary disposition is not just whether Plaintiffs can show that 

services are deficient, but also whether they may use the courts to force spec ific state funding 

and oversight to correct these deficiencies.3s 

2. The Court of Appeals er red in allowing the Circuit Court to order the 
Governor to administrate local systems dictated by the judiciary. 
Such relief usurps the power of the executive branch. 

Under Mich. Const. 1963, art. 5, § 1, executive power is vested in the Governor. Among 

her duties, the Governor is charged with enforcing the laws of the State36 and proposing a budget 

for the ensuing fiscal year. 37 

Here, Plaintiffs attempt to elevate these issues from the local funding level to the State. 

Plainti ffs allege the Governor has failed to enforce their right to effect ive assistance of counsel 

by ceding oversight and funding to the counties and failing to provide adequate state funding. 

34 Duncan, 284 Mich App at 383. 
3S "[T]here are multiple correct methods of pre funding, and the method most appropriate in a 
specific situation is a matler of policy. " Musselman v Governor, 450 Mich 574, 584; 545 NW2d 
346 (1996). 
36 Const 1963, art 5, § 8. 
37 Const 1963 , art 5, § 18. 
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(Complaint, ~~ 10, 11 ,88, 89, 104, 141 , 156, '157, 160, 163, 164, 167, 170, 171, 174, 177, 178, 

and 181). Yet the funding of trial court operat ions has always been assigned to the local level by 

the Legislature, with certain statutory exceptions,38 Further, Plaintiffs allege the Governor has 

failed to oversee the Supreme Court Administrator's Office and enforce court fules. 39 

(Complaint, ~ 95-97). Therefore, in addition to declaratory relief, Plaintiffs requested that the 

Circuit Court, "[p]ermanently enjoin Defendants from subjecting Plaintiffs to practices that 

violate their rights," "[o]rder appropriate relief requirement Defendants to provide indigent 

defense programs and representation consistent with the requirements of the United States and 

Michigan Constitutions," and "[gJrant such other and further ... equitable relief as the Coun 

deems appropriate, just and proper to protect Plaintiffs form further hann by Defendants." 

(Compliant, Relief Requested). 

As far back as 1874, in the seminal case Sutherland v Governor, this Court has expressed 

concern over such relief violating the separation ofpowers.4o More recently, in Siraus v 

Governor, thi s Court expressed its "doubt with respect to the propriety of injunctive reliefagainst 

the Governor," stating, "It is clear that separation of power principles ... preclude mandatory 

injunct ive relief, mandamus, against the Governor.,,41 

The Court of Appeals, however, disagreed. After noting Plaintiffs also seek declaratory 

and prohibitory injunctive relief.- and suggesting such relief could include prohibiting 

38 MCL 600.8301; MCL 600,9947, 
39 The SCAO, however, is an arm of the judiciary. Const 1963, art 6, § 3 provides "the Supreme 
Court shall appoint an administrator of the courts and other assistants of the Supreme Court as 
may be necessary to a id in the administration of the Courts of this State. The administrator shall 
Eerform administrative duties assigned by the Court." 
o SWherlandv Governor, 29 Mich 320, 32 1 (1874). 

" Straus v Governor, 459 Mich 526, 532; 592 NW2d 53 (1999), 
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prosecllfion of indigent de/endant/2- the Court of Appeals found support [or mandatory 

injunctive relief as we ll : 

We believe that there may exist a basis to subject the Governor to a mandamus 
order under Michigan law in regard to state constitutional violations, if this case 
reflects the existence of impediments to the ability of the jUdiciary to carry out its 
duties in compliance with constitutional principles relative to indigent defendants 
being prosecuted in state courtrooms.o 

The Court of Appeals notes that Stralls did not involve a claim brought under 42 USC 

1983, and that "a stale official in his or her official capacity, when sued for injunctive relief, 

would be a person under § 1983 because official-capacity actions for prospective relief are not 

treated as actions against the State. ,,44 Therefore, it concluded, "The Governor can thus be sued 

for injunctive relief under 42 USC 1983, which makes clear that equitab le relief is available for a 

federal constitut ional violation." The Court of Appeals further concluded tbat "[t]here is no 

language in 42 USC I 983 suggesting tbat equitable relief in tbe form of a mandatory injunction 

or mandamus is not available against tbe Governor, or tbat tbere is a distinction to be made 

between prohi bitory injunct ive relief and mandatory injunctive re li ef.',4s Yet, tbe Complaint bere 

does not assert a federal claim under 42 USC § 1983 against the Governor. This analys is, 

employed by the Court of Appeals, complete ly misses the mark. 

Defendants do not seek to immunize the Governor from federal constitutional violations 

through the operation of State law. To the contrary, Defendants seek to avoid an 

unconst itutional exercise of power to correct perceived errors in state law. As the dissent 

42 "Such a remedy could potentially entail a cessation of criminal prosecutions against indigent 
defendants absent consti tutional compliance with the right to counsel." Duncan, 284 Mich App 
at 273. 
4J Duncan, 284 Mich App at 273, 274. 
44 Duncan, 284 Mich App at 274 (quoting Will v Michigan Dep't a/State Police, 491 US 58, 71 
n10; 109 S Ct 2304; 105 L Ed 2d 45 (1989)). 
45 Duncan, 284 Mich App at 275. 
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accurately observes, the policy implications of allowing the relief Plaintiffs seek are 

"staggering," putting the judicial branch in charge of funding, the executive branch in charge of 

court administration, and a circuit court in one county in charge of court rules and funding for 

other counties: 

First, such operational control wou ld override the explicit provisions of the 
Indigent Criminal Defense Act. 

Second, such operational contro l would give the trial court the opportunity. and 
perhaps even the obligation, to nullify the provisions of the indigent criminal 
defense court rule, thereby superseding the authority of the Supreme Court and 
the Stale Court Administrator. 

Third , vesting such operational contro l in one circu it court creates the anomaly of 
giving that ci rcui t court the power to direct some of the operat ions of three other, 
theoretically co·equal, circuit courts. 

Fourth, the record of judicial operational control of executive branch operations, 
such as prisons and schools, has been, to be charitable, decidedly mixed. 

Fifth, and fina ll y, such operational control is in direct contravention of the basic 
concept of separation of powers.46 

The dissent is correct. The sort of operational control contemplated in Plaintiffs' action, 

and at least left open by the Court of Appeals, would vio late the separation of powers. The issue 

is not whether any scenario ex ists under which a court could issue mandamus against the 

Governor, but rather, what set of facts could possibly warrant issuing such an extraordinary 

remedy in this case. If, as Plaintiffs allege, the counties and SCAO are not fulfilling their duties 

set forth by statute and court rule, it is not for the Governor to rush in and take over those 

functions. Nor is it proper for the courts to order her to do so. The Governor may exercise 

authority over the judicial branch under Const 1963, art 3, § 2 only when explicitly authorized by 

the Constitution. Nothing in Michigan's Constitution authorizes the Governor to exercise 

46 Duncan, 284 Mich App at 383, 384 (Whitbeck, J ., dissenting). 
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supervisory authority over the judicial branch. The administration of the courts through SCAO 

and the adoption of court rules are functions of the "One Court of Justice" system under Const 

1963 , art 6, § 1. Rather, the Legislature may choose to implement and fund a statewide system. 

And, of course, each Plaintiff has a cause of action in that county where the violation is alleged. 

3. Having brought their action aga inst the State and Governor, rather 
than those counties in which service is challenged, Pla intiffs lack 
standing and fail to sta te a claim upon which relief ca n be granted. 

Michigan's current statutory scheme provides for appointment of counsel to indigent 

defendants at the locallevel47 in which the trial court determines and awards reasonable 

compensation for appointed attomeys:u The counties pay the appointed attorney the amount the 

county's chief judge considers reasonable compensation for the services performed. 49 Plaintiffs 

do not, however, challenge the current statutory scheme, facially or as applied. Despite claiming 

inadequate service from the counties, Plaintiffs have not sued any county officials.5o Thus, as 

noted in the dissent below, it is possible the Circuit Court could grant the requested re lief without 

any determination of the facia l or as applied validity of the current statutory scheme.sl 

As this Court explained in National Wildlife, it is not for the judiciary to decide matters 

of public policy- a limitation that is maintained in large part through the doctrine of standing.52 

Because administration of any statute "is essentially a matter of public and not of individual 

concern," a party must be able to show actual or imminent injury as the result of its enforcement. 

47 MeL 775.16. 
<8 fn re Allorney Fees oj Mllllkoff, 176 Mich App 82, 85; 438 NW2d 878 (1989). 
49 fn re Jacobs, IS5 Mich App 642, 645; 463 NW2d 171 (1990). See also, OllalVa COllnly 
Conlroffer v Ollawa Probale Jlldge, 156 Mich App 594, 601-602; 40 I NW2d 869 (1986) 
(County board required to appropriate money for probate court operations). 
so Under MCL 600.8103, the funding units are responsible for maintaining, financing and 
operating the respective di strict court. Under MCL 600.9947, the counties are responsible for a 
majority of the funding of circuit court operations. See also Cameron v Monroe County Probate 
COUrI, 457 Mich 423, 426; 579 NW2d 859 (1998). 
51 Duncan, 284 Mich App a1387. 
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Otherwise the court would not be resolving a controversy, but rather, assuming a position of 

authority over the governmental acts of co-equal departments,53 As to the realm of judiciall y 

cognizable disputes, thi s Court has recognized: 

Vi ndicating the public interest (including the public interest in Government 
observance of the Consti tution and Jaws) is the function of the Congress and the 
Chief Executive .... To penni! Congress to convert the undifferentiated public 
interest in executive officers' compliance with the law into an "ind ividual right" 
vindicable in the couns is to pennit Congress to transfer from the President to the 
courts the Chief Executi ve's most important constitutional duty, to "take Care that 
the Laws be faithfully executed," Art II , § 3. It would enable the courts. with the 
peml ission of Congress, "to assume a position of authority over the governmental 
acts of another and co-equaJ department," and to become "virtuall y continuing 
monitors of the wisdom and soundness of Executi ve action. We have always 
rejected that vision of our role . ... [Ci tations omitted; emphasis in orig inal.] 54 

Plaintiffs here seek as relief a d ifferent system then that establi shed by current leg islation. 

Ci tizens who seek a statewide appointmen t system instead of the system required by statute, may 

engage in the political process. In fact. leg islation to create a statewide indigent defense system 

is pending before the Legis latureSS- where the delicate balance between po li cy and the State's 

abi lity to fund policy belongs. S ignificantly, one of the purposes of the pending Act is to 

"[e]nsure that adequate state fu nding of the state public defense system is prov ided and managed 

in a fi sca ll y responsible manner." (Addendum, Sec l7(2)e, p 2). The bill mandates that the State 

o f Michigan "shall be responsible for a ll costs of the public defense system and pub li c defense 

services to ensure the right to counsel under the constitution of the Un ited States and the stale 

constitution of 1963. " (Addendum, Sec 17(1), P 21). And as mentioned above, HB 5676 

mandafes that the Legislature make an annual appropriation to the public defense fund to 

52 NOI'I Wildlife Fed'n, 471 Mich at 6 15. 
53 NOI'I Wildlife Fed'n. 47 1 Mich at 616 (quoting Mo,.,.ochuse/ls v Mellon , 262 US 447, 487-489; 
43 S Ct 597; 67 L Ed 1078 ( 1923)). 
54 Na!,1 Wildlife Fed'n, 471 Mich at 617 (quot ing Lujan v D~rende,.s of Wildlife, 504 US 
555, 576-577; 112 S Ct 21 30; 119 L Ed 2d 35 1 (1992)) . 
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implement the Act. S6 This underscores Defendants' argument that the massive overhaul 

Plaintiffs seek would require the Circuit Court to force the Legislature to appropriate funds. 

As of thi s writing, the bill has not passed either the House or the Senate. But as the 

dissent correctly notes, the mere fact the political process has thus far not resolved the matter 

does not mean Plaintiffs can achieve policy goals through the courts: 

[1]1 is the Legislature -- where matters of public policy are openly debated and 
openly decided upon -- whose responsibility it is to make the law. And, by 
enactment of the indigent criminal defense act, the Legislature has done just that, 
it has made the law. It may now be advisable to change the law. Indeed, the 
majority recognizes that there are efforts underway to do so. But, to date, those 
efforts--whether for good reasons or bad--have been unsuccessful. The Duncan 
plain ti ffs invite the judiciary to impose changes that, to date, their advocates have 
been unable to secure through the legislative process. 57 

While this lawsuit may be more expedient than the political process, there is a fundamental 

difference between assessing the quality of counsel being received in a particular county by 

indigent defendants and issuing an order directing specific state funding and overs ight. 

Plaintiffs have argued that Defendants' separation of powers argument is not ripe for 

review-that there is nothing to review at this stage of the proceedings. They further argued that 

the nature and scope of relief must await the completion of discovery, the development of a 

factua l record, a hearing or trial on the merits, and a finding of unconstitutionality. (PIs' Resp to 

App for Leave, pp 6-7). In other words, Plaintiffs must be given the opportunity to troll the 

" HB 5676 of2009 (Addendum). 
" HB 6576. (Addendum, Sec 17(4), p 22). 
57 Duncan, 284 Mich App at 387, 388 (Whitbeck 1. dissent ing). In Nalional Wildlife, thi s Court 
cautioned against misperceiving the judicial power as "a forum for giving parties who were 
unsuccessful in the legis lative and executive processes simply another chance to prevail." Nal'l 
Wildlife Fed'n, 471 Mich at 616. 
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system for facts establishing standing and injuries, and to fashion a remedy at the State's expense 

where a substantial legal issue, dispositive of their claims, exists. 

Defendants' separation of powers argument is both ripe for review and critical to the legal 

sufficiency of this case. Plaintiffs cannot avoid its import by masking their pleas for funding and 

massive overhaul behind a "mere" request for declaratory and injunctive relief. Plaintiffs argue 

they seek only declaratory and injunctive relief, but their Complaint, the relief sought and the 

arguments presented in opposition brief on appeal belie this claim. 58 

Indeed the essence of their Complaint is a fund ing issue and an effort for a sweeping 

overhaul of the current county system by creating a statewide, state-funded system. The granting 

of requested relief here would require the judicial exercise of both executive and legislative 

power by determining the system, the type and quality of services required , and the level of 

appropriation needed to meet constitutional muster- all without first deciding that Plaintiffs 

have actuall y suffered a "prejudice to their defense." This action seeks to avoid the availab le and 

necessary executive and legislative processes to effect a change in the State's appointed counsel 

system, substituting ajudicial solution that compels specific executive and legislative action 

while removing all discretion and deliberate process from their decision-making. Defendants 

S8 For example, while Plaintiffs contend that their Complaint does not ask for court-ordered 
appropriation from the State Treasury (App'ees Resp Br to App for Leave at p 8), they allege that 
Defendants have failed to "take any steps to ensure that the indigent defense services in the 
Counties are adequately funded and administered." (Compl, p 10, emphasis added). Their 
Complaint also broadly alleges that it is Defendants' failure to "provide funding or oversight" to 
the named counties or "any of the State's counties" that has created a "broken indigent defense 
system." (Compl, p 11 , emphasis added). Indeed, in addition to asking the Court to declare 
Defendants' actions unconstitutional and unlawful and to permanently enjoin Defendants from 
vio lating their rights, Plaintiffs' Complaint requests that the court "order appropriate relief 
requiring Defendants fO provide indigem defense programs and representation consistent with 
the requirements of the United States and Michigan Constitutions" and [g]rant such Of her and 
fur/her declaralqry and equitable relief as the Court deems appropriate, just and proper. 
(Complaint, p 48, emphasis added.) 
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would be exposed to cont inuous enforcement actions once such a declaration and injunction 

were entered. 

Absent a reversal of the Court of Appeals majority here, thi s Court needs to anticipate the 

very real probability that it leaves in the hands of a single circuit court the ability to order the 

adoption and funding ofa statewide indigent defense system. That this "might not happen" is of 

litt le comfort. Under any potential remedy offered by Plainliffs--even alternative remedies 

"negotiated" in the course oftbis litigation- the judiciary forces the other branches of 

government to restructure the indigent defense system and its funding to comply either with a 

judicially enacted program or its threat. Essentially, this Court is being asked to engage in ri sk 

analysis- which is a function to be perfonned by our Legislature, not our courts. 

The Supreme Court of New York recognized a similar challenge to its appointed counsel 

program as being a clear violat ion of the Separation of Powers doctrine in Hurrell-Harring v 

Stafe oJNelV York. S9 There, the Court determined plaintiffs' claims were notjusliciable and 

dismissed the complaint, recognizing that the "deficiencies" alleged by the class of indigent 

defendants had "more to do with how these programs are funded and administered than how 

individuals have been deprived of the meaningfu l assistance of counsel in defending against 

criminal charges pending against them. ,,60 Ln that Court's view, "complex choices that entail 

selecting among competing priorities and allocating finite resources are matters best left to the 

sound exercise of the discretion of the coordinate branches of government and are not the type 

that the Judiciary, to be frank, is designed or well suited to make.,,61 Here, Defendants' 

59 Hurrell-Harring v New York, 883 NYS 2d 349, 352, 353 (App Div 2009). 
60 Hurrell-Harring, 883 NYS 2d at 351-352. 
61 Hurrell-Harring, 883 NYS 2d at 352 (internal citations omitted). 
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separation of powers argument is ripe for review and Plaintiffs' case should be d ismissed because 

it seeks relief that constitutes a prima facie vio lation of the separation of powers. 

II . Prejudice to the defense is a necessary element to a pre-conviction challenge to 
effec tive assistance of counsel whether ra ised pre- or post-conviction and must be 
analyzed on a case-by-case bas is. Plaintiffs have not pled facts sufficient to 
demonstrate prejudice in a Complaint based on a generalized claim ofwidcsprcad 
systemic deficiency in Michigan's indigent defense sys tem. Plaintiffs' Complaint is 
not justicia ble and it fails to state a claim upon which relief may be granted. 

A. Sta nda rd of Rev iew 

Maners ofjusliciabi lity are reviewed de novo.62 Likewise, grant o r denial of summary 

di sposition is reviewed do novo. 63 

B. Discuss ion 

The Sixth Amendment provides, "In all criminal prosecutions, the accused shall enjoy the 

right ... . to have the Ass istance of Counsel for his defense. ,,64 The Michigan Constitution 

provides for the same right. 65 [n Gideon v Wainwright, the U. S. Supreme Court set forth the 

importance of providing counsel for indigent criminal defendants. 66 Defendants do not question 

that importance. Gideon did not, however, address the effectiveness of appo inted counsel who 

represent criminal defendants. Nor, s ince Gideon, has our highest court specifically addressed 

effecti veness of counsel in the pre-conviction context. Certainly, the Supreme Court has never 

presumed to tell the Stales what kind of system it must put in place to assure indigent criminal 

defendants' right to effective assistance o f counse l. What is known about the standard of 

effectiveness, and what must be applied to the significant questions in this case, must be gleaned 

from the substantia l body of Supreme Court caselaw discuss ing the Sixth Amendment. 

62 Michigan Chiropractic Council, 475 Mich at 369. 
63 Wesche v Mecosta Co Rd Comln, 480 Mich 75, 83; 746 NW2d 847 (2008); Maiden v 
ROZlVOOd, 461 Mich .109, 118; 597 NW2d 817 (1999). 
64 US Const amend VI. 
65 Const 1963, art I, § 20. 
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The U. S. Supreme Court has never indicated that the Sixth Amendment's purpose is to 

improve tbe quality of lega l representation, although thi s guarantee has been found to be 

synonymous with the right to effective assistance o f counse l. 67 Nor is it violated by every flaw 

or deficiency in the quality of the legal representation provided. Rather, a constitutional 

violation occurs when that legal representation. taken as a whole, is so inadequate as to 

"undermine the proper functioning of the adversarial process [so] that the trial cannot be relied 

on as hav ing produced a just result . ,,68 

Ne ither federal nor state law recognizes the right to counsel standing alone-for its own 

sake-but instead, for the effect it has in ensuring that a defendant charged with a crime is 

treated fa irl y and the criminal action has produced a fair result. As the New York Supreme 

Court noted in Hurrell-Harring, it "is not , as plaintiffs allege, a general right that can be asserted 

in a civil action to support a claim that seeks to compel other branches of government to allocate 

additional public resources and intensify admi nistrative oversight" oflegal representation in 

criminal prosecutions of indigent defendants. ,,69 Simply put, neither the U.S. Supreme Court nor 

this Court has ever concluded, or even implied, that the Sixth Amendment right to counse l is 

analyzed any standard other than "prej udice to the defense" in the pre-trial, as in the post-trial , 

context. 

1. Prejudice is an essential component of an effective assistance of 
counsel claim at any stage of litigat ion. 

Supreme Court precedent unfailingly stresses prejudice as an essential e lement of a Sixth 

Amendment claim. For example, in the post-conviction context, the Court in 5rrickland v 

66 Gideon v Wainright , 372 US 335, 344; 83 S Ct 792; 9 L Ed 2d 799 (1963). 
67 Curtis v United States, 511 US 485, 507; 114 S Ct 1732; 128 L Ed 2d 517 ( 1994); Strickland, 
466 US at 686. 
68 Strickland, 466 US at 686; see a lso Washington v Hofbauer, 228 F3d 689, 702 (CA 6, 2000); 
Girts v Yanai , 501 F3d 743 , 756-757 (CA 6, 2007). 
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Washington establi shed a two-part test that required not onl y a showi ng of ineffec ti ve assistance 

but also a showing that the deficient performance prej udiced the defense so as to deprive the 

defendant of a fair lrial. 70 Numerous Supreme Court cases underscore the importance of 

prej udice by limiting the situat ions where prejudice may be assumed in this context. 71 

We know from Gideon that, standing alone, there is no Sixth Amendment right to counsel 

enforceable against the States; that right is safeguarded against Slale action by the Due Process 

Clause of the Fourteenth Amendment. 72 Therefore, the enforceable constitutional violation is the 

prejudice that altaches at any critical stage from the fai lure to provide effecti ve assistance of 

counse l. Tn other words, it is a prejudice to the process itse lf. Accordingly, indigent criminal 

defendants challenging the pre-conviction effectiveness of counsel must establish prejudice. 

Since the inception of this litigation, Defendants have argued that prejudice is a 

requirement of an ineffective assistance of counsel claim at any stage of the litigation . But 

prejudice cannot be divorced from pre-conviction analysis. Contrary, however, to Plainti ffs and 

the Court of Appeals majority, Defendants do not argue that thi s Court must apply the Strickland 

test to the pre-convict ion contest. As the di ssent below points out, ne ither Gideon nor Strickland 

"presume(d] to tell the states holV to assure that indigent criminal defendants receive eJTect ive 

assistance of counsel. ,,73 

69 Hurrell-Harring, 883 NYS 2d at 352. 
70 Slrickland, 466 US al 700. 
71 See e.g., Strickland, 466 US at 692 (d iscuss ing actua l or constructive denial of the assistance 
of counsel altogether). 
72 Gideon, 372 US aI 34 1-343. 
73 Duncan, 284 Mich at 357 (Whitbeck, J., d issenting). 

26 



• • 
Whether this Court adopts Strickland or fashions a different test to fit the pre-conviction 

setting. if one is even possible before the full outcome is known,74 the plaintiff who raises the 

effective assistance claim must establish prejudice. Such an approach fulfills the constitutional 

mandate of Gideon while avoiding the very speculation and factuall y unsupported presumption 

of prejudice upon which Plaintiffs' claims are based. To divorce the element of prejudice from 

thi s claim simply because Plaintiffs raise it in a pre-trial application not only avo ids the hi storic 

analysis of thi s constitutional right, but also destroys the limitation recognized by precedent. 

While the test to determine prejudice of unconstitutiona l proportions in the pretri al context has 

not been fully defined,7s this Court shou ld look to Strickland and its predecessors as recognizing 

that "prejudice to the defense" is the applicab le constitutional standard no matter where in the 

criminal process the denial of effective counse l occurs or is raised. Further, as with a post-

conviction denial of ineffective assistance of counsel challenges, the pre-conviction assertion 

must be analyzed under the specific facts of each case to determine whether prejud ice of an 

unconstitutional level ex ists and invalidates the proceedings. This approach is also supported by 

the majority opinions in Hurrell-Harring,16 PIau v Indiana" and Kennedy v Carlson,7s and the 

dissenting opinions in thi s case79 and Luckey v Harris (Luckey /f).so 

74 In Strickland. the United States Supreme Court he ld that the "proper measure of attorney 
performance remains simply reasonab leness under prevailing professional norms." Strickland, 
466 US at 688. Any standard adopted by thi s Court for determining pre-conviction prejudice 
would need to I) defi ne the level of prejudice that c reates a constitutional violation, by setting 
forth an object ive reasonableness standard for pre-conviction ass istance, with reference to all 
counse l, appointed and retained; and 2) provide guidance as to how to determine whether 
widespread, systematic, pervasive deficiency actually caused the prejudice. 
" Sirickiand, 466 US at 685-687. 
76 Hurrell-Harring, 883 NYS 2d at 35 1. 
77 Pia" v Indiana, 664 NE2d 357, 363-364 ( Ind Ct App 1996), cerl denied, 520 US 11 87 (1997)). 
78 Kennedy v Carlson, 544 NW2d 1,6-8 (M inn 1996). 
79 Duncan, 284 Mich App at 380 (Whitbeck, J., dissenting). 
80 Luckey v Harris, 896 F2d 479,480 (CA II , 1989) (Luckey If) (Edmondson, J., dissenting). 
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The New York Supreme Court in Hurrell-Harring noted that the pla inti ITs challenging 

that New York's publ ic defense system was systematically deficient had failed to show either 

how the alleged "deficiencies" in the system had resulted in a denial of a defendant's right to 

counsel in their criminal prosecution or how these "deficiencies" had served to affect the 

outcome of any particular case. 81 In Piau v Indiana, the Indiana Court of Appeals denied a 

motion by a class of indigent defendants for inj unctive relief, recognizing the necessity of 

establishing prejudice in the pre-conviction process, and reasoning that the plaintiffs' claims ofa 

likelihood of prejudice were too speculative and that appellate and post-conviction relief 

provided adequate remedy at law to review Sixth Amendment claims.82 In Kennedy v Carlson, 

too, the Minnesota Supreme Court di smissed as non-justiciable a suit by a public defender 

challenging the statute establi shing the funding system for Minnesota's public defenders, 

concluding that the public defenders' claims of constitutional violations were too speculative and 

hypothetical to support jurisdiction" because the public defender showed no evidence that hi s 

clients actually had been prejudiced due to ineffective assistance of counse l. ,, 83 

Similarly, the Court of Appeals di ssent in this case recognized that: 

absent a showing here that [Plaintiffs'] attorneys' claimed deficiencies 
prejudicially affected their right to receive a fair tri al as opposed to merely 
claiming violation of an abstract right to a particular level of representation, the 
Duncan plaintiffs cannot show that the State has violated their Sixth Amendment 
right to a fai r tri al. 84 

Likewise, in Luckey v Harris, pre-conviction indigent defendants all eged deficiencies in 

Georgia's indigent defense system and asked the court to issue an order requiring the state 

81 Hurrell-Harring, 883 NYS 2d at 351. 
82 Plall v Indiana, 664 NE2d at 363-64. 
83 Kennedy v Carlson, 544 NW2d 1,6-8 (Minn 1996). 
84 Duncan, 284 Mich App at 380 (Whitbeck, 1., dissent ing). 
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defendants to meet minimum constitutional standards in providing criminal defense services.8s 

Although on appeal the Eleventh Circuit concluded that deficiencies that do not meet the 

"ineffect iveness standard may nonetheless violate the Sixth Amendment right to counse l, the 

dissent in Luckey If properly recognized that: 

[tJhe purpose of the Sixth Amendment guarantee of counse l is to ensure that a 
defendant has the assistance necessary to justify re liance on the outcome of the 
proceeding. Accordingly, any deficiencies in counsel's perfonnance must be 
prejudicia l 10 the defense in order to constitute ineffective assistance under the 
constitution.86 

Here, the Court of Appeals erred when it concluded that the prejudice prong of the 

Strickland test is inapplicable to pre-conviction suits, and that j usticiabi lity does not equate to 

"showing widespread instances of deficient performance accompanied by resulting prejudice in 

the fonn of an unreliab le verdict that compromises the right to a fa ir trial. ,,87 

Whi le the Court of Appeals purported to reject the prejudice component, it plain ly 

app lied a Strickland analysis by repeated ly referring to both deficient perfonnance (perfonnance 

fa ll ing below a standard of object ive reasonab leness) and prejudice (depriving the defendant of a 

fa ir trial)-the two prongs of the Strickand test: 

Here criminal defendants do no t sustain harm, fo r purposes of j ust iciabil ity 
analysis and the constitut ional right to effective assistance of counsel, simply 
because of their status as indigent defendants with court-appointed counsel 
subject to prosecutoria l proceedi ngs in a system with presumed existing 
deficiencies. There needs to be an instance of deficient performance or 
inadequate representaJion~ i.e. 'representat ion [fall ing] below an object ive 
standard of reasonableness .,8s 

• • • 
We further ho ld that j usticiable injury or harm is shown when court-appointed 
counsel's perfonnance or representation is deficient relative to a critica l stage in 

" Luckey v Harris, 860 F2d 10 12, 10 13 (CA 11. 1988), vacated on other grounds, 967 F2d 673 
ICA II, 1989) . 
• Luckey II, 896 F2d at 480. 

87 Duncan, 284 Mich App at 305. 
88 Duncan, 284 Mich App at 297 (emphasis added) (quot ing Strickland, 466 US at 688). 
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the proceedings and, absent a showing that it affected the reliabi lity of a verdict, 
the deficient performance results in a detriment to a criminal defendant that is 
relevant or meaningful in some fashion.89 

Moreover, the Court of Appeals alludes to the prejudice requirement, describing Plainti ffs' 

necessary proofs in this case as a "monumental" burden.9Q It describes this heavy burden: 

We ho ld that, in the context of thi s class action civil suit seeking prospective 
relief for alleged widespread constitutional violations, injury or harm is shown 
when court-appointed counsel's representat ion fall s below an objecti ve standard 
of reasonab leness (deficient performance) and results in an unreliable verdict or 
unfair trial , when a criminal defendant is actually or constructi vely denied the 
assistance of counsel altogether at a critical stage in the proceedings, or when 
counsel's perfonnance is deficient under circumstances in which prejudice would 
be presumed in a typical criminal case. We further ho ld that injury or harm is 
shown when court-appointed counsel's performance or representation is defic ient 
relative to a critical stage in the proceedings and, absent a showing that it affected 
.the reliability of a ve rdict, the deficient perfonnance results in a detriment to a 
criminal defendant thai is relevant and meaningful in some fashion, e.g., 
unwarranted pretrial detention. Finally, we hold that, when it is shown that court­
appointed counsel's representation falls below an objective standard of 
reasonableness with respect to a critical stage in the proceedings, there has been 
an invasion ofa legally protected interest and harm occurs. Plaintiffs must 
additionally show that instances of deficient performance and denial of counsel 
are widespread and systemic and that they are caused by weaknesses and 
problems in the court-appointed, indigent defense systems employed by the three 
counties, which are attributable to and ultimately caused by defendants' 
constitutional failures [internal footnote omitted]. If the aggregate of harm 
reaches such a level as to be pervasive and pers istent (widespread and systemic), 
the case is justiciable and declaratory reliefi s appropriate, as we ll as injunctive 
rehefto preclude future harm and constitutional violations that can reasonably be 
deemed imminent in light of the ex isting aggregate ofharm .91 

Where this analysis fails , however, is in app lyi ng th is heavy burden- a burden that essentially 

distill s down to a prejudice standard-only to a proceeding on the merits and not to Plaintiffs' 

claims as pled. 

89 Dunc:an, 284 Mich App at 302. 
90 Duncan, 284 Mich App at 303. 
91 Duncan, 284 Mich App at 302, 303 (ci tat ion omitted) . 
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The Court of Appeals concludes that Plaintiffs' Complaint has sufficiently alleged facts 

that, iftTue, establish standing, establish that the case is ripe for adjudication, and that state 

claims upon which declaratory and injunctive relief can be awarded. 92 But the class consists of 

future indigent criminal defendants, nOljust the representative Plaintiffs. Plaintiffs have not, nor 

can they, establish what has not yet occurred. Nor have they set forth facts sufficient to 

demonstrate that hann is systematic such that the actions of appointed counsel will lead to an 

unfair outcome. 

Without explicitly saying so, both the Circuit Court and the Court of Appeals made a 

determination that the Duncan Plaintiffs' allegations were sufficient to warrant a presumption of 

prejudice.93 The majority refutes this characterization, but its allowance of Plaintiffs' pre-

conviction claims on the facts pled requires the presumption that inactions of the State and the 

Governor have so prejudiced indigent criminal defendants that they have been or will be denied 

their constitutional right to effective counsel and a fair trial. The Court below a ll but admitted 

that it presumed prejudice by stating that "[w]idespread and systemic instances of deficient 

performance caused by a poorly equipped appointed-counsel system will not cease and be cured 

with a case-by-case examination of individual criminal appeals, given that prejudice is generally 

required and often not established. ,,<}4 

2. Pla intiffs' claims do not amount to a per se vio lation of the Sixth 
Amendment right to effective ass istance. 

Plaintiffs have not pled facts sufficient to warrant a presumption of prej udice. 95 Such a 

presumption may-as the dissent recognizes-"avoid[] the conceptually impossible process in a 

pre-conviction case of assessing the performance of the indigent criminal defendant's counsel 

92 Duncan, 284 Mich App at 370. 
9J Duncan, 284 Mich App at 361 (Whitbeck J. , dissenting). 
94 Duncan, 284 Mich App at 307 (emphasis added). 
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when, for the most part, that perfonnance has yet to occur," but it is not supported by Plaintiffs' 

actual claims in this case. Nor does it comport with constitutional caselaw. 

The U. S. Supreme Court has held that "[ c ]Iaims of ineffective assistance are generally 

to be resolved through an inquiry into the fairness of a particular prosecution, and not by per se 

rulemaking.,,96 That Court has clearly defined and limited those circumstances where the cost of 

litigating its effect in a particular case is unjustified and prejudice may be assumed:97 where no 

counsel has been appointed;98 where counsel is not present for a post-conviction line-up;99 where 

the right to a pre-trial hearing has been denied; 100 and where there is joint representation of co-

defendants and conflict of interest is apparent. 101 But the Supreme Court has never assumed 

prejudice and waived the actual prejudice requirement- pre or post-conviction-on grounds 

such as those asserted in this case. In fact, the Court has made clear that apart from 

ci rcumstances of the magnitude outlined above, "there is generally no basis for finding a Sixth 

Amendment violat ion unless the accused can show how specific errors of counsel undennined 

the reliability of the finding of guilt. ,,1 02 

Neither Gideon nor its progeny guarantees an indigent criminal defendant a particular 

attorney, an attorney who possesses a particular level of ski ll or experience, or a predetermined 

" Duncan, 284 Mich App at 361 (Whi tbeck J., dissenting) (citing Strickland, 466 US at 692). 
96 In re Forieilllre Hearing as to Caplin & Dtysdale, Chartered, 837 F2d 637 (CA 4, 1988) 
~citing Cronic, 466 US at 648 & Strickland, 466 US at 668). 

7 Cronic , 466 US at 658 and cases cited therein. 
98 Coleman v Alabama, 399 US 1,7; 90 S Ct 1999; 26 L Ed 387 (1970) (citing Powell v 
Alabama, 287 US 45, 69; 53 S Ct 55; 77 L Ed 158 (1932)); see also Cronic, 466 US at 659. 
99 United States v Wade , 388 US 2 18; 87 S Ct 1926; 18 L Ed 2d 1149 (1967). 
100 See Pugh v Rainwater, 483 F2d 778, 787 (CA 5, 1973), atrd in part, rev'd in part on other 
\jrounds sub nom Gerstein v Pugh, 420 US 103 ; 95 S Ct 854; 43 LEd 2d 54 (1975). 

01 United States v Lopez, 548 US 140; 126 S Ct 2557, 256 1; 165 L Ed 2d 409 (2006) 
(articulating the right to be represented by counsel free from joint representation of conflicts of 
interests). 
102 Cronic, 466 US at 659. 
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amount of outside resources to be available to the appointed counsel. Indeed, the Supreme Court 

has expressly cautioned against forming a "checklist for j udicial evaluation of attorney 

performance," reiterating instead that the inquiry must be whether counse l's ass istance was 

reasonable considering all the circumstances,I03 Even prevailing norms of practice such as ABA 

standards are only "guides" to determining what is reasonable and cannot take account of the 

variety of circumstances faced by defense counsel representing a criminal defendant. 104 The 

Sixth Amendment refers simply to "counsel," but does not specify the part icula r requirements of 

effect ive ass istance . Strickland specifically rejected "detailed guidelines" that wou ld encourage 

the proliferation of ineffectiveness challenges in the post-conviction analysis of prejudice. 105 

Instead, the Supreme Court has instructed courts to "presume that the [appointed] lawyer is 

competent to provide the guiding hand that defendant needs ... " 106 and to require that indigent 

criminal defendants meet thei r burden of demonstrating a constitutional violation.107 

Plaintiffs ignore this instruction and suggest, instead, that their pre-conviction claims 

challenging the quality of representation deserve the same treatment as claims all eging the 

absence of representation. In their response to Defendants' application, Plaintiffs, citing 

Rothgery v Giflejpie County, 108 asserted a pre-conviction Sixth Amendment right to essentia ll y 

dictate the quality of counsel and the investigat ive resources at counsel's disposal. But ROlhgely 

lends no support to Plaintiffs' claims since it merely reiterates that the right to counsel (i. e. to 

have counsel appointed) attaches at the initial appearance before ajudicial offi cer, whether by 

103 Strickland, 466 US at 688. 
104 Strickland, 466 US at 688-689. 
105 Strickland, 466 US at 688. 
106 Cronic, 466 US at 658 (internal citation omitted). 
107 Cronic, 466 US at 658. 
108 Rothgety v Gillespie CO llnty, Texas, _US_; 128 S Ct 2578; 171 L Ed 2d 366 (2008). 
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way of formal charge, preliminary hearing, indictment, information, or arraignment.' '' 109 Indeed, 

contrary to already established Supreme Court precedent, 110 the plaintiff in that case was taken 

before a magistrate judge, informed of the formal accusation against him, and sent to jail until he 

posted bail, vet was not appoi nted counsel. I J I ROlhge,y's refusal to ignore "prejudice to 

defendant's pretrial liberty" refers to the presumed prejudice of the absence of counsel. Had Mr. 

Rothgery been appointed counsel at his first appearance before ajudicial officer- as he should 

have been- his counsel would have been presumed competent absent a showing of prejudice. 

But, unlike ROfhgery, where prejudice was presumed because plaintifThad no counsel at all at a 

criti cal stage, Plaintiffs here are not alleging that Michigan fail s to appoi nt counsel at the first or 

subsequent proceedings. In fact, Rothgery li sts Michigan as among the states that "take the first 

step toward appointing counsel 'before, at, or just after initial appearance.'" 112 ROlhgery does not 

estab li sh a right to a particular level of skill, experience, salary, or investigati ve resources. 

The U. S. Supreme Court in Morris v Slappy expressly rejected the very expansive 

approach of the Sixth Amendment ri ght to counsel that Plaintiffs seek here and that was 

recognized by the Court of Appeals below. 1I3 In Morris the Ninth Circuit had concluded the 

Sixth Amendment right to counsel "would be without substance ifit did not include the right to a 

meaningful alforney-c1ienl relafionship." 114 The Ninth Circuit held the trial judge abused his 

discretion and vio lated this right by denying a motion for a continuance based on the substitution 

109 Rothgery, 128 S Cl al 2583. 
110 Rothge/Y, 128 S Cl al 2584. 
III Rothgery, 128 S Cl al 2578. 
112 Rothgery, 128 S Cl al 2587 (citing Michigan: see Mich. Rules Crim. Proe 6.005 (West 2008». 
113 Morris V Sloppy, 461 US I ; 103 S Cl 16 10; 75 L Ed 2d 610 (1983). 
114 Morris v Sloppy, 649 F2d 718, 720 (CA 9, 1981 ) (emphasis in original), rev'd and remanded, 
46 1 US I (1983}). 
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of appointed counsel just six days prior to trial. 1 

15 The Supreme Court reversed, holding that the 

Ninth Circuit had "misread the record and the controlling law and announced a new 

constitutional standard which is unsupported by any authority. ,,1I6 Morris clarified that "[n]o 

court could possibly guarantee that a defendant will deve lop the kind of rapport with his anomey 

- privately retained or provided by the public- that the Court of Appeals thought part orthe 

Sixth Amendment guarantee of counsel. ,,11 7 Additionally, Uniled Slates v Lopez recently 

clarified Lhat the righ t to secure counse l of one's choice is reserved for those who do not require 

. d i "' appomte counse. 

The adoption of Plaintiffs' argument that they have a pre-conviction right to appointed 

counsel with a particular level of experience, skill , compensation, or predetennined investigative 

resources at their disposal- without any demonstrat ion of actual prejudice-and the granting of 

Plainti ff's requested relief, would lead to the very result rejected in Strickland and Morris : 

detailed guide lines as to what const itutes "competent counsel. " Direct appeals from a conviction 

and writ of habeas corpus are both effective remedies to address any claim that these Plaintiffs 

have been denied effect ive assistance of counse l. 1I9 

3. Because Plaintiffs have not pled facts sufficient to establish prejudice, 
they lack standing, their claims arc not ripe for adjudication, and they 
have failed to state claims upon which declaratory and injunctive 
relief may be granted. 

a. Standing 

Standing requires three e lements: (i) the pla inti ff must have suffered an injury-in-fact -

an invasion of a legally protected interest that is concrete and particulari zed, and actual o r 

liS Morris , 649 F2d at 718. 
116 Morris, 461 US at 12 (emphasis added). 
11 7 Morris, 46 1 US at 13-14. 
lIS Lopez, 548 US at 144. 
119 Hurrell-Harring , 883 NYS 2d at 355. 
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imminent, not conjectural or hypothetical; (ii) there must be a causal connection between the 

injury and the conduct complained of, i.e. , the injury has to be fairly traceable to the challenged 

action of the defendant rather than the result of the independent action of a party not before the 

court; and (ii i) it must be likely, not speculati ve, that the injury will be redressed by a favorable 

decision. 120 

Plaintiffs have not pled facts sufficient to establ ish prejudice based on widespread, 

systemati c de ficienci es in Michigan's public defender system, as distinguished from their 

generalized complaint as to the quali ty oflegal services offered to indigent criminal defendants. 

Therefore. they have not established the injury-in-fact component of standing. Plaintiffs ' claims 

that prescn t and future indigent criminal defendants in Michigan will receive ineffective 

assistance of counsel due to the a ll eged widespread deficiencies in Michigan's indigent defense 

system, are too speculative and hypothetical. Neither have Plaintiffs demonstrated that the 

all eged violation has been caused by the State and the Governor or that the ir changes wi ll ensure 

effective assistance for indigent criminal defendants at every stage. 

The Court of Appeals acknowledges that Plaintiffs "must prove widespread and 

systematic constitut ional violations that are actual or imminent, constituting the harm necessary 

10 establi shjust iciabil ity. ,, 121 But the majority was content to allow Plaintiffs to proceed without 

suffic ient facts to demonstrate the necessary harm, causation, and redressibility. Justic iabi li ty 

doctrines ex isl for this very purpose- to ensure that lawsui ts are appropriate for judicial action. 

120 National Wildlife Federation, 47 1 Mich at 614-615 (in ternal quotations omitted). 
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h. Ripeness 

For simi lar reasons, Plaintiffs' claims are not ripe. Ripeness precludes the adjudication of 

hypothetical or contingent claims prior to actual injury. An act ion is not ripe if it rests on 

cont ingent future events that may not occur as anticipated or may not occur at all. J22 

Here, there has been no showing that the State and the Governor caused the alleged 

deficient performance at the local leve l. Again, the majority is content to allow Plaintiffs to 

proceed when their claims do not suffi ciently plead facts necessary to establish the alleged harms 

As the dissent notes, Plaintiffs' Complaint does not allege a single fact that supports their 

generalized assertions that the al leged inaction of the State and the Governor has caused the 

deficient performance that the Duncan plain tiffs outline. Given that Plaintiffs' complain ts are 

cOnlingent upon future events that may never occur, "the harm asserted has not matured 

suffic iently to warrant judicial intervention." 123 Indeed, the actions of appo inted counsel may not 

fall below the standard of objective reasonableness, and indigent criminal defendants may not be 

prejudiced by these actions so as to be deprived of a fair trial. 

c. Plaintiffs' requested declaratory and injunctive relief 

The rights and legal relations of a party may be declared only when there is an actual 

controversy.124 As to injunctive relief, it is an extraordinary remedy that is availab le onl y when 

there is no adequate remedy at law and there ex ists the danger of irreparab le injury that is real 

and imminent. 

The Court of Appeals concludes that Plaintiffs "would be ent itled to declaratory rel ief, in 

the context of this case and assuming establishment of causation, if they can show widespread 

121 Duncan, 284 Mich App at 299. 
m Michigan Chiropractic Council, 475 Mich at 371, n 14. 
123 Duncan, 284 Mich App at 376 (Whitbeck, 1., dissenting). 
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and systemic instances of actual h arm,,,1 25 It simi larl y concludes that since the right to 

prospective injunctive re lief is whether the harm sought to be avoided in the future is imminent, 

"the harm [here] is imminent if plainti ffs can show widespread and systemic instances of actual 

harm that have occurred in the past under the current ind igent defense systems being employed 

by the cQunties.,,126 

As argued a bove, there is no actual controversy in this case; therefore, declaratory relief 

is inappropriate. So, too, is inj unctive relief. First, there is no imminent danger of irreparable 

injury--only conjectura l, hypothetical injury based on some future inaction. Second, contrary to 

Plaintiffs' assertion (Complaint, 153), they have an adequate remedy at law. They may raise a 

post.conviction challenge on appeal and through habeas corpus proceedi ngs. Such post· 

conviction proceedings wou ld resolve many of Plaintiffs' claims and challenges. Plaintiffs' 

claims for declaratory and injunctive relief should be denied as a matter of law. 

III. The Court of Appeals erred in certifying a class because establishing prejudice and 
causation based on widespread and systemic deficiencies to Michigan 's public 
defender system will require individual proofs, and because the processes used in 
Berrien, Genesee, and Muskegon counties are diss imilar to one another, furth er 
requi r ing individual examination of each Plaintifrs claim on a case·by·case basis. 
Therefore, no one Plaintiff will serve as an adequate class representative and the 
class action is an improper method of pursuing these claims. 

A. Standard of Review 

This Court reviews the trial court's decision on class cert ification under the clearly 

erroneous standard. 127 A trial court's findings of fact are clearly erroneous when, although there 

is evidence to support it, this Court is left with a definite and firm conviction that a mistake has 

124 MeR 2.605. 
125 Duncan, 284 Mich App at 301. 
126 Duncan, 284 Mich App at 30 1-302. 
127 Zine v Chlysler Corp, 236 Mich App 261, 270; 600 N W2d 384 ( 1999)). 
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been made. 128 When evaluating a motion for class certification, a trial court is required to accept 

as true the allegations made in support of the request for certification, without examining the 

meri ts of the case. 129 The party requesting certification of the class action bears the burden of 

demonstrating that the conditions for certification found in MeR 3.501 are sati sfied , 130 This 

Court may refer to federal cases that construe the federal rules concerning class certification .1lI 

B. Analysis 

Class action is appropriate only when each of the fo llowing five req uirements is met: 

(a) the class is so numerous that jo inder of all members is impracticable; 
(b) there are question of law or fact common to the members of the class that 
predominate over questions affecting only individual members; 
(c) the claims or defenses of the representative parties are typical of the claims or 
defenses of the class; 
(d) the representative parties wi ll fairly and adequately assert and protect the interests of 
the class; and 
(e) the maintenance of the action as a class action will be superior to other avai lable 
methods of adjudication in promoting the convenient administration of justice. 132 

Class action is not merely an alternative form of adjudicat ion; it is an exception to the 

general rule that litigation is conducted by and on behalf of ind ividual named parties only. For 

this reaso n, plaintiffs must meet all the prerequisites for class action set forth under MCL 3.50 1. 

This Court in Hemy v Dow Chemical Company recently clarified the proper analysis for 

detennining whether the prerequisites for class certi fi cation have been mel. I)) This Court: I ) 

held that stric t adherence to the class certifi cat ion requirements is required and that the 

affirmat ive burden is on the party seeking class certi fi cat ion; 1) 4 2) detennined that a certifying 

128 Zine, 236 Mich App at 270. 
129 Henry v Dow Chemical, _ Mich _; 772 NW2d 30 I, 303 (2009). 
130 HelllY v Dow Chemical, 484 Mich 483; 772 NW2d 30 1, 310 (2009). 
III Zine v Chrysler Corp, 236 Mich App 26 1, 287; 600 N W2d 384 (1999) (internal citation 
omitted). 
112 MeR 3.501. 
133 Henry, 772 Mich at 307-31 1. 
134 Henry. 772 Mich at 310. 
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court may not simply accept a party's bare assertion that the prerequis ites have been mel, but 

rather, must require that a party seeking class cert ifi cat ion "provide the certifying court with 

infonnation sufficient to establ ish that each prerequisi te for class certificat ion in MeR 

3.50 I(A)( I) is in fact satisfied;"m and, 3) clarified that the trial court's factual findings are 

reviewed fo r clear error while decisions within the trial court's di scretion are reviewed for abuse 

rd" . JJ6 o IscretlOn. 

Plaintiffs attempt Lo make an end run around Henry by asserting generalized claims that 

avoiding the requi site proofs and the requi site prejudice necessary in the pre-conviction context. 

But these generalized claims do not meet the standard articulated in MCR 3.501A( 1) and 

explained in Henry. Plaintiffs fail to show that there are sufficient numbers who have suffered 

actual injury; fail to show how-with mere generalized assertions of inaction and without 

examining count less individual cases- they wi ll prove either the widespread and systemic 

constitutional violat ions they allege or that these violations are attributable to the alleged 

deficiencies in the county indigent defense syste ms; and fail to al lege sufficient facts to give rise 

to a presumption that the proposed class has been prejudiced by the alleged deficiencies. Thus, 

Plaintiffs have not s trictly ad hered to even one of the five class certification requirements. 

The Circuit Court in thi s case did what thi s Court said it may not do: it simply "rubber-

stamped" Plaintiffs' a ll egat ions that the class ce rtification prerequisites had been met. 131 

I. Numerosity is not mct. 

The purported class in this case is : 

all indigent adult persons who have been charged with or wi ll be charged with 
felonies in the District and Circuit Courts of Berrien, Genesee, and Muskegon 
Counties and who rely or will rel y on the Counties to provide them with defense 

m Henry, 772 Mich at 3 11 . 
136 Hemy, 772 Mich at 307. 
137 See Henry, 772 Mich at 3 J I. 
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services. The Class includes all indigent adults against whom felony criminal 
charges will be brought in Berrien, Genesee, and Muskegon Counties during the 
pendency of thi s action.138 

Although there is no particular minimum number of members necessary to meet the minimum 

requirement, it is not enough for Plaintiffs to assert the existence of a large number of class 

members. Plaintiffs must "present some evidence of the number of class members or otherwise 

establi sh by reasonable est imate the number of class members.'dJ9 To maintain a lawsuit, the 

Plaintiffs must have suffered an actual injury. The numerosity requirement is not mct if only a 

portion o f the class would have viable claims. 

In Zine v Chrysler Corp, the plaintiffs alleged that booklets provided to purchasers of 

Chrysler vehicles contained misleading informat ion about car buyers' remedies if they received a 

defective vehicle. 14o Although the number of class members-582,658- seemingly satisfied the 

minimum evidentiary requirement for es tablishing the number fo r a reasonable estimate of class 

members, the Court held that plaintiffs did not satisfy the numerosity requirement because each 

class member muSI have suffered actual injury 10 have standing to sue .141 

Here, Plaintiffs have not demonstrated that all class members have standing to sue, and 

thus, have viab le claims. They have nol alleged sufficient fac ts to demonstrate that appointed 

counsel assigned to each of these criminal defendants under Michigan's indigent defense system 

would fa ll be low the objective standard of reasonableness, or that each of these criminal 

defendants was or will be prejudiced precisely because of the deficiencies of appointed counsel. 

Further, this potential class is very fluid; since the claims presented here are based on pre-

conviction activities, representatives and members would come in and out of the class as their 

138 Duncan, 284 Mich App at 330. 
119 Zine, 236 Mich App at 288. 
140 Zine, 236 Mich App at 265. 
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criminal prosecutions are completed. Equally concerning is the fact that class members could 

raise the issue of ineffective assistance of counsel on appeal in a post-conviction appeal or 

habeas corpus petition, which could potentially impact this litigation based on a collateral 

estoppel effect. Additionall y, Plaintiffs have not and cannot allege sufficient facts to give rise to 

a presumption of prejudice as to all class members. Because Plaintiffs have not demonstrated 

that class members have suffered actual injury and thus would have standing to sue, Plaintiffs 

have no! established a class so sufficiently numerous as to meet the numerosity requirement. 

2. Plaintiffs' claims require individualized proofs; therefore, the 
commonali ty requirement has not been met. 

To satisfy the commonality, Plaintiffs must demonstrate that the issues that apply to the 

class as a whole predominate over those requiring individual proof. Thus, at the class 

cert ification stage, Plaintiffs must show that the alleged constitutional violations here can be 

proven with common evidence on a class-wide basis.142 "[AJt a sufficiently abstract level of 

generalizat ion, almost any set of claims can be said to display commonality," 143 and if this were 

the extent of the analysis, every class would be certified. Yet, not every common question 

suffices because not every common question can be answered with genera lized proofs. 

In Zine, the Court of Appeals held the commonality requirement was not satisfied in a 

class action involving various statements made by Chrysler Corporation in booklets that 

accompanied new car purchases. '44 The Court recognized that it would have to detennine the 

type of use for which the car was purchased, how often the vehicle had been taken in for repairs, 

141 Zine, 236 Mich App at 289. 
142 A & M Supply Co v Microsoft Corp, 252 Mich App 580, 582; 654 NW2d 572 (2002); Zine, 
236 Mich App at 289. 
143 Sprague v General Morors Corp, 133 F3d 388, 397 (CA 6, 1998). 
144 Zine, 236 Mich App at 270, 289 n 14. 
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and whether each class member was aware of the lemon law after reading the booklet. ]45 

Similarly. individualized factual and legal issues were held to predominate over common issues 

in Lee v Grand Rapids Board of Education, 146 Tinman v Blue Cross & Blue Shield, 141 and 

Edgcumbe v Cessna Aircraft Co. 148 

Plaintiffs argue that commonality is met because this case involves systemic 

const itutional violations and reli ef would be the same for all class members. Not so. Since 

prejudice is an essential element orany Sixth Amendment violation, Plaintiffs' claim that there 

have been widespread and systematic constitutional violations- like the claims in Zine, Lee, 

Tinman, and Edgcumbe- requires an examination of the circumstances of parti cular cases. 149 In 

other words, it will requ ire individualized proofs. It will "necessari ly require the trial court to 

look at coun tless cases from each of the three counties to examine whether and how individual 

145 Zine, 236 Mich App at 290. 
146 Lee v Grand Rapids Bd of Ed, 184 Mich App 502, 505-506; 459 NW2d 1 (1989)(holding that 
in a dispute over the Board's sick leave policy, which allegedly treated pregnancy·related 
disabi li ties different from other disabilities, individualized factual and legal issues predominated 
over any common issues, including co llective bargaining agreement issues, whether plaintiffs 
were off work because of pregnancy· related disabilities or because they wanted to stay home 
with their children, or whether plaintiffs were denied use of paid sick leave because their 
disabi li ties were caused by pregnancy or because they had previously used up their paid sick 
leave). 
147 Tinman v Blue Cross & Blue Shield, 264 Mich App 546, 563-565; 692 NW2d 58 (2004) 
(reversing the trial court 's dec ision to certify the class where the trial court had held that the 
commonality requirement had been met by Blue Cross and Blue Shield's all eged systematic 
practice of rejecting emergency claims based on the final diagnosis. The Tinman court held that 
individualized inquires predominated over the broadly stated common question in the case). 
14' Edgcumbe v Cessna Aircrafi Co , 171 Mich App 573 , 575-576; 430 NW2d 788 (1988). 
(affirming the trial court's ruli ng that class action would not serve the convenient administration 
of j ust ice where unique factual and legal issues such as whether a plaint iff purchased an aircraft 
in new or used condition and how that rel ated to the application of warranties, or whether a 
plaintiffs airp lane was used as part of a commercial venture, presented complicated legal 
questions that would make a class action inconvenient). 
149 Any determination here that the Counties' current policies and procedures per se vio late the 
Six th Amendment right to counsel by causing an unfair trial in every case, undermines the basic 
understanding that prejudice is a necessary e lement of a Sixth Amendment claim. 
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indigent defendants have suffered violations of their constitutional rights.,,150 Proving that 

appointed counsel fell below the objective reasonableness standard at a pre-conviction stage of 

the litigation requires examining the individual counsel's skill s and qual ifications, the ir actions, 

the nature and needs of the given case, and the resources expended at each stage of the li tigation 

to meet those needs, in order to determine if a consti tutional vio lation occurred. Again, these 

individual facts must be assessed on a case-by-case basis to determine causation- i.e., whether 

the violations have been and will be caused by the State and the Governor. As noted by the 

dissent, the Circuit Court will have to "Jook at untold numbers of individual cases to examine the 

cause for the purported violations."m The majority noted these same varied and case-specific 

proofs, describing Plaintiffs' burden as monumental , yet concluded the requirement was me1. 152 

Plaintiffs hope to rely on generali zed harms such as the rate of attorney pay, years of 

experience, and limitations on the ava il ability of resources to assist the attorney, while avoiding 

having to show a connection between rates of pay, experience, or resources and the alleged 

inadequate representation-all of which, when stripped of their "constitutional veneer," assert 

nothing more than a general complaint as to the quality of legal serv ices offered indigent 

criminal defendants, a claim that generall y does not survive judicial scrutiny at any phase of the 

crimi nal process. 153 As long as there are attorneys providing constitutionally adequate 

representat ion under the current policies and procedures, based on objectively reasonable 

standards, the causation e lement remains unme1. This wholly defeats Plaintiffs' claims that 

generali zed proofs predominate. Indeed, experienced attorneys with vast resources at their 

disposal can provide representation that falls below the standard of objective reasonableness. The 

150 Duncan, 284 Mich App at 394 (Whitbeck, 1., dissenti ng). 
151 Duncan. 284 Mich App at 394 (Whi tbeck, J. , dissenting). 
152 Duncan, 284 Mich App at 303, 304 n 13. 
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bottom li ne is that without individualized proofs, it cannot he said that any of the appointed 

counsel fall below an objectively reasonable standard that renders the result unreliable. ]54 

As the dissent points out, "the Duncan plaintiffs based their entire case against the State 

and the Governor on generalized assertions of inaction," and "such inaction cannot be an 

actionable. specific policy or practice. ltl55 Even the Duncan majority concedes "this action will 

require contemplation of specific instances of deficient performance and instances of the actual 

or constructive denial of counse l." 156 Then, inexp licab ly, the Court concludes that this evidence 

has no bearing on the particular criminal case or available appellate remedies, but merely 

const itutes "a piece in the larger puzzle relative to establishing a basis for prospective, system-

wide relief." 157 This circu lar logic ignores the fact that thi s evidence goes to the very heart of 

establishing the injury-i n-fact requirement of each individual class member, causation, and the 

availability of an alternat ive remedy sufficient to defeat the prospective relief sought. 

Even if a common question ex its here-namely, whether deficiencies in Michigan's 

public defender system are attributable to Defendants- thi s a lone is not sufficient to establi sh 

commonality.158 The common quest ion must be answered with common evidence on a class-

wide basis. That cannot be achieved here because individual proofs related to each criminal 

defense, in each criminal case, in each identified county, predominate over generalized proofs. 

153 See Hurrell-Harring , 883 NYS 2d at 35 1. 
"4 Slrickland, 466 US at 687. 
ISS Zine, 236 Mich App at 289. 
156 Duncan, 284 Mich App at 331. 
157 Duncan, 284 Mich App at 331-332. 
,>8 Tinman. 264 Mich App at 563-564; Neal, 225 Mich App at 21. 
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3. Plainti ffs have not demonstrated typica lity or adequacy because there 

a rc too many individualized circumstances among th e named 
Plaintiffs and the class members, and too many differ ences among the 
three named Count ies; and because the named coun t ies arc not 
representative of the State's indigent defense system. 

Typicality focuses on whether the claims of named representatives have the same 

essential characteri stics as the claims of the class at large. 159 To satisfy this requirement, the 

claims of the class representatives must arise from the same event, practice, or course of 

conduct. 160 Demonstrating the adequacy prong requires that "the representative parties will 

fa irly and adequately assert and protect the interests of the c1ass.,,161 This requ ires that the class 

representatives be able to fai rl y and adequately represent the interests of the class as a who le. 162 

The class represe ntatives here are e igh t individuals who were arrested at various times in 

2006 and 2007 for a variety of crimes. Plaintiffs argue these representati ves are typical because 

Defendants have abdicated their constitutional responsibi lities to every class member by fail ing 

to ensure that ind igent defense counsel have the tools necessary to provide consti tutionall y 

adequate representat ion. But there are too many diffe rent factual ci rcumstances relevant to each 

ind ividual case to show that the Plaintiffs' claims contain a common core ofallegations. 

Each county and court employs its own system for providing cOll nsel, including the 

method of selecting and paying for counsel, and requirements and training for counsel, each with 

some level of review by the State Court Admi nistrat ive Office (SCAO). Pla int iffs have not 

demonstrated that they are typical of the class as a whole. Indeed, they cannot. Each county 

uses a ditferent appointed counsel process. Each Pla inti ff came into the system with d iffe rent 

charges, issues, and needs based on thei r respective cases. Plai nt iffs cannol adequately represent 

159 Neal, 252 Mich App 12.22-23, overruled in part on other grounds by Henry, 772 NW at 3 13 
(c iting Allen" Chicago, 828 F Supp 543 (NO Il l, 1993). 
160 Neal, 252 Mich App at 22. 
161 Neal, 252 Mich App at 22. 
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class members who have not yet been charged or whose cases have been affected differently by a 

county's policies and procedures. 

ImportantJy, the interests of the class members are potent iall y in conflict with one 

another. For example, in counties where attorneys are paid by a fl at rate, a plaintiff who was 

convicted of a felony in a re lati ve ly straightforward cri minal case may not be adequate to 

represent a class member convicted of a fe lony in a morc complex case. 

The three named Counties are also not uniform in the "tools" they use. Berrien and 

Muskegon Counties, for example. have contracts with local attorneys and pay on a flat rate, 

while Genesee County has an ass igned counsel system where j udges appoint individual lawyers 

to represent indigent criminal defendants. Furthermore, even with in the three Counties there are 

diffe rences in the application of these tools to individua ll y convicted felons. For example, in 

Berrien County, ajudge refuses to appoint counsel if the criminal defendant makes bail; this is 

not true in the other two Counties. Therefore, Plaint iffs from Berrien County who do not make 

bai l cannot adequate ly represent class members from Berrien County who do make bail. 

Plai ntiffs from Berrien County cannot adequately represent those from Muskegon and Genesee 

Counties . 

Significantly, the three named Counties are not typical of Michigan's indigent defense 

system. This is problematic to class certification here, where despite attempts to ignore the 

sweeping posture of Plainti ffs' request for relief, Plaintiffs are plainly calling for a centralized, 

statewide, state-funded system. 

• n ... but the fa il ings in those counties [Berrien, Genesee, and Muskegon Counties] and 
the types of harms suffered by these Pla intiffs, are by no means limited or unique to the 
three Counties. Defendants [sic] failure to provide funding or oversight to any of the 
State's counties have caused similar problems throughout the State."(Compiaint, p II.) 

162 Neal, 252 Mich App at 22. 
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• Michigan provides no funding specifica ll y for the provisions of indigent defense services 

in felony criminal actions at the trial state in the three Counties or any other county in the 
State. (Complai nt, p 88.) 

Plaintiffs have not demonstrated typicality or adequacy. 

4. Class action is not a superior method of adj ud icat ion 

The maintenance of an action as a class action must be superior to other available 

methods of adj udication in promoting the convenient administration of justice. The relevant 

concern in detennining the convenient administration of justice is whether the issues are so 

disparate as to make a class action suit unmanageable. 163 Class ac tion is a superior form of 

act ion onl y when it is a morc convenient way than indi vidual suits to decide the legal questions 

presented. 1M In deciding this factor, the court may consider the practical problems that can arise 

if the class act ion is allowed to proceed. 16S 

The superi ori ty requi rement is closely tied to the commonality requirement because class 

action is not a superior form of litigation where a great deal of individualized inquiry will be 

needed to prove plaintiffs' claims. Plaintiffs cannot satisfy this requirement because proving 

Defendants' all egations about systematic and deficiencies would require individualized inquiries. 

The majority impliedly alluded to thi s unmanageability when it di scussed the approach to 

be taken on remand: 

While we leave it to the trial court to determine the parameters of what constitutes 
"widespread," "systemic," or "pervas ive" constitutional violations or harm, the 
court must take into consideration the level or degree of any sho\lm harm, giving 
more weight to instances of deficient performance that resulted in unre liable 
verdicts and instances where the right to counsel was denied, with less weight 

163 Dix v American Bankers Life Assurance Co 0/ Florida, 429 Mich 410.4 19; 41 5 NW2d 206 
(1987) (ho lding that class action was suitable where the alleged misrepresentations involved only 
a single type of policy and individual claims differed only slightly); Grigg v Mich Nat 'l Bank, 
405 Mich 148, 184; 249 NW2d 290 (1976); Edgcumbe, 17 1 Mich App at 575. 
164 A & M, 252 Mich App at 601. 
'" A & M, 252 Mich App at 601. 
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being given where there is mere deficient performance. *** To summarize the 
approach to be taken on remand, plaintiITs must show the existence of 
widespread and systemic instances of actual or constructive denial of counsel and 
instances of deficient performance by counsel, which instances may have varied 
and relevant/evels of egregiousness, all causally connected to defendants' 
conduct. Furthermore, because the proofs could be so wide ranging, it would 
reflect poor judgment on our part to set a numerical thresho ld with respect to the 
courts determinat ion of whether the instances of harm, if shown, arc sufficiently 
"widespread and systemic" as to justify relief. 166 

As recognized even by the majority. the proofs here will necessarily have to be varied and 

wide-ranging. The widespread, systematic deficiencies alleged by Plaintiffs must be 

demonstrated by a thorough review of li terally thousands of specific cases to determine whether 

there has been deficient performance and actual or construct ive denial of counsel, and whether 

the indigent defendant in those cases was prejudiced such as to constitute a deprivation of the 

constitutional right to a fa ir trial. Such numerous and individualized inquires would be 

unmanageable, and accordingly, class action is not a superior form of adjudication here . 

In sum, Plaintiffs have not strictly adhered to the requirements for a class action as 

required by thi s Court in Hemy. The Circuit Court's certification of a class in this case was clear 

error and should be reversed by this Court. 

CONCLUSION 

For the foregoing reasons Defendants-Appellants respectfu ll y request that this Court 

reverse the Ci rcuit Court's denial of Defendants' Motion for Summary Disposition under MCR 

2.116(C)(8), and remand thi s case to the Ci rcuit Court for entry of summary disposition in favor 

of Defendants State of Michigan and Governor Granholm. Alternative ly, Defendants-Appellants 

respectfull y request that jfthis case goes forward, this Court decertify the c lass. 

166 Duncan, 284 Mich App at 303, 304 (emphasis added). 
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HOUSE BILL No. 5676 
December 9, 2009, Introduced by Reps. Constan and Amash and referred to the Committee 

on Judiciary. 

Page 1 of28 

A bill to create the Michigan public defense act; to provide 

for a public defense commission; to provide for a state office of 

public defense ; to provide for a state public defender and a state 

appellate defender ; to provide for attorney representation of 

indigent criminal and juvenile defendants; to provide standards for 

the appointment of legal counsel ; to create the public defense 

fund; to provide for deposits into and expenditures from the fund; 

to provide for the assessment of certain fees ; to require 

dissemination of certain information to the publici and to repeal 

acts and parts of acts. 

THE PEOPLE OF THE STATE OF MICHIGAN ENACT: 

Sec. 1 . This act shall be known and may be cited as the 

"Michigan public defense act". 

Sec. 2 . The purpose of this act is to do all of the following : 

http://www.1egis1ature.mi.govldocumentsl2009-2010IbillintroducedIHouselhnnl2009-HlB-... 1125120 1 0 
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(a) Establish a state public defense system to provide 

effective assistance of counsel to criminal defendants who are 

eligible for appointed counsel and juveniles in delinquency 

proceedings who are entitled by law to assistance of counsel at 

publ ic expense . 

(b) Ensure the system is free from undue political 

interference and conflicts of interest . 

(el Provide that public defense services are delivered by 

qua l ified and competent counsel in a manner that is fair and 

consistent throughout the state. 

Page 2 of28 

(d) Establish a system that uses state employees, contracted 

services , and members of the private bar in a manner that is 

responsive to , and respectful of, community needs and interests., 

(el Ensure that adequate state funding of the state public 

defense system is provided and managed in a fiscally responsible 

manner. 

Sec. 3. As used in this act: 

(a) "Adult" means an individual 17 years of age or older. 

(b) "Appellate defense bureau" or "bureau" means the appellate 

defense bureau created unde r section 10 . 

(c) "Assigned counsel" means an attorney in private practice 

who is not employed by the state office of public defense, a 

nonprofit office of public defense, or a county office of publ ic 

defense and who is appointed by the state office of public defense 

to represent eligible individuals. 

(d) "Case" means a legal proceeding that charges an individual 

with the commission of a crime or a delinquency or status offense 

hnpJ/www.legislature.mi.gov/documentsl2009-2010lbillintroducedIHouselhtmI2009-HlB-...1 125/20 I 0 
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in a court of this state, a postconviction or postadjudication 

proceeding, or another matter designated by the court or the 

commission as a case under this act. A case may involve multiple 

charges if those charges arise out of the same transaction or 

occurrence or out of a related series of transactions or 

occurrences. 

Page 3 of28 

(e) "Conflict counsel" means an attorney appointed to provide 

public defense services in a case where a conflict of interest 

exists. 

(fl "Contract defense counsel" means an attorney providing 

public defense services as a member of a contract defense office. 

(9) "Contract defense office" means an attorney or group of 

attorneys in private practice who contract with the office to 

provide public defense services and who are not organized as a 

nonprofit office of public defense or a county office of public 

defense . 

(h) "Contribution fee ll means the amount an eligible individual 

is assessed to recover a portion of the cost of legal 

representation. 

(il "County office of public defense" means an office staffed 

by county employees that provides public defense services under 

contract with the office of public defense. 

(jl "Court" means the supreme court, court of appeals, circuit 

court, district court, family court, probate court, or municipal 

court. 

(k) "Eligible individual" means an adult or juvenile 

determined to be eligible for public defense services under this 

http://www.iegislature.mi.gov/documentsl2009-20 1 0Ibill introduced/House/htm/2009-HIB-. .. 1125/2010 
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act . 

(J) "Juvenile" means an individual under the age of 17 charged 

in the family division of the circuit court or in the general 

division of the circuit court with violating a criminal law or an 

individual under the age of 17 charged in the family division of 

the circuit court under section 2(a) (2) of chapter XIIA of the 

probate code of 1939, 1939 PA 288, MeL 712A.2. 

(m) "Nonprofit office of public defense" means a nonprofit 

corporation recognized under section 501 (c) (3) of the internal 

revenue code of 1986, 26 USC 501, that provides public defense 

services under contract with the state office of public defense. 

(n) " Plan" means the commission plan for providing public 

defense services throughout this state. 

{oj "Professional" means an expert, mental health and 

substance abuse treatment specialist, educational specialist, 

forensic evidence examiner including without limitation a DNA 

expert, ballistic analyst, accident reconstruction expert, 

mitigation expert, investigator, interpreter, dispositional 

specialist, and any other individual employed or under contract to 

provide professional services within the criminal justice system . 

(p) "Public defense commission" or "commission" means the 

public defense commission created under section 5. 

(q) "Public defense fund " means the public defense fund 

created under section 17. 

(r) "Public defense services" means legal representation and 

other services provided by the office to eligible individuals. 

(s) "Region " means a judicial circuit or group of judicial 
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circuits designated by the commission as an administrative unit to 

oversee the provision of public defense services. 

(t) "Regional office" means an office administered by a 

regional director appointed by the state public defender to oversee 

public defense services in a region. 

(u) "State appellate defender" means the state appellate 

defender appointed under section B. 

(v) "State office of public defense" or "office" means the 

state office of public defense created under section 5. 

(w) "State public defender" or "public defender" means an 

attorney employed full-time by the office, a nonprofit office of 

public defense, or a court office of public defense and who is not 

engaged in the private practice of law . 

(x) "State public defense system " , "state system", or "system" 

means the state public defense system created under section 5. 

Sec. 4. A court may order the office to appoint counsel under 

this act in the following cases; 

(a) In cases in which an individual is entitled by law to 

assistance of counsel at public expense because of financial 

inability to retain private counsel, subject to a determination of 

eligibility under this act, including any of the following: 

(i) For an individual charged with a felony or charged with a 

misdemeanor for which there is a possibility of incarceration. 

(ii) For an individual charged with a probation violation and 

for an individual seeking or subject to the amendment of probation. 

(iii) For an individual appealing a misdemeanor conviction or a 

felony conviction or an adjudication of delinquency or seeking 
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other postconviction relief as directed by the commission. 

(iv) For a witness in a criminal grand jury proceeding convened 

under chapter VII of the code of criminal procedure, 1927 PA 175, 

MeL 767.1 to 767.96. 

(b) In cases in which an individual is entitled by law to the 

assistance of counsel at public expense regardless of the 

individual's financial ability to retain private counsel, including 

any of the following: 

Ul For a juvenile in a proceeding under chapter XIIA of the 

probate code of 1939, 1939 PA 288, MeL 712A.l to 712A.32. 

un For a juvenile entitled to assigned counsel in a 

proceeding under the interstate compact for juveniles, 2003 PA 56, 

MeL 3 . 691 to 3.692. 

(c) In other matters as directed by the court or approved by 

the commission. 

Sec. 5. (1) The state public defense system is created to 

provide public defense services throughout this state. 

(2) The public defense commission is created to head the state 

system, supervise the office, and establish policies to implement 

this act. 

(3) The state office of public defense is created in the 

j udicial branch of state government to administer the system and 

its regional offices under the supervision and direction of the 

commission. 

(4) The office is an autonomous entity having all statutory 

authority, powers, duties, functions, records, personnel, property, 

unexpended balances of appropriations, allocations, and other 
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funds, including the functions of budgeting, personnel, locating 

offices, and other management functions. 
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Sec. 6. (1) The commission shall consist of 9 members who 

shall be appointed by the governor for terms of 3 years. Of the 9 

members, 2 members shall be recommended by the supreme court, 1 

member shall be recommended by the Michigan judg~s' association, 1 

member shall be recommended by the Michigan district judges' 

association, 2 members shall be recommended by the state bar of 

Michigan, 2 members shall be recommended by the criminal defense 

attorneys association of this state, and 1 member, who is not an 

attorney, shall be selected from members of the general public by 

the governor. Appointments to the commission shall reasonably 

reflect the population, geographic, and rural and urban diversity 

of this state. 

(2) Not fewer than 1 individual appointed to the commission 

shall have significant exper ience in the representation of 

juveniles in delinquency proceedings or a demonstrated commitment 

to quality representation of juveniles in those proceedings. Not 

fewer than 1 individual appointed to the commission shall have 

significant experience in criminal appeals. 

(3) At the time of appointment or while serving on the 

commission, a member of the commission shall not be a sitting judge 

or prosecuting attorney, or an individual employed by a prosecuting 

attorney, a law enforcement agency, a probation department, or the 

Michigan department of corrections, and shall not be a criminal 

defense attorney employed by, or under contract with, the office. 

(4) All commission members shall be appoin ted for terms of 3 
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years and shall hold office until their successors are appointed. 

The terms of the members shall be staggered. Initially, 3 members 

shall be appointed for a term of 3 years each, 3 members shall be 

appointed for a term of 2 years, and 3 members shall be appointed 

for a term of 1 year. 

(5) The governor shall fill a vacancy occurring in the 

membership of the commission, for the unexpired term only, in the 

same manner as the original appointment and in a timely manner. 

(6) Members of the commission shall not receive a salary in 

that capacity but shall be reimbursed for their reasonable, actual, 

and necessary expenses by the state treasurer. 

(7) The commission shall establish procedures for the conduct 

of its affairs and elect a presiding officer from among its 

members. 

(8) The commission shall promulgate policies necessary to 

carry out its powers and duties under this act. 

(9) The commission shall convene a public hearing before a 

proposed policy becomes effective. 

(10) Commission policies shall be placed in an appropriate 

manual, made publicly available on an internet website, and made 

available to all attorneys and professionals providing public 

defense services, the supreme court, the senate and house 

appropriations committees, and the senate and house fiscal 

agencies. 

Sec. 7. (1) The commission shall, with the assistance of the 

office, develop a plan using methods consistent with the purposes 

described in this act for providing public defense services that 
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divides the state into defense regions sufficient to provide 

efficient provision of public defense services throughout this 

state while addressing local needs. The plan shall do all of the 

following : 

(a) Establish an office in each region to oversee the 

provision of all public defense services, as provided under the 

commission's strategic plan, under the supervision of a regional 

public defender. 

(b) Ensure assigned counsel is a component of each regional 

delivery system. 
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(c) Ensure that nonprofit state and county public defense 

offices providing public defense services before the effective date 

of this act are included in the plan for providing public defense 

services in their regions, subject to compliance by those offices 

with terms of their contracts with the office . Nothing in this act 

shall cause a reduction in the total compensation for an employee 

of any of those offices below his or her total compensation on the 

effective date of this act . 

(d) Allocate sufficient personnel, resources, training, 

supervision, and physical facilities in each region to ensure the 

efficient provision of effective assistance of counsel to eligible 

individuals . 

(e) Avoid conflicts of interest in the administration of 

public defense services and in the appointment of conflict counsel. 

(f) Establish policies for the receipt and resolution of 

complaints from the courts, prosecutors, clients, and members of 

the public . 
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(g) Establish polices for the collection and reporting of 

detailed expenditure and caseload data to support ongoing planning 

for defense service delivery and budgeting. 

(2) The commission shall hold not less than 3 public hearings 

on the proposed plan in separate geographical regions of this state 

before adopting the plan. 

(3) The commission shall periodically review any revisions to 

the plan recommended by the office, and take such action it 

considers appropriate. 

(4) The commission shall ensure that client-related data 

remain secure and that policies regarding access to that data and 

procedures are established by the office to ensure confidentiality. 

(5) The commission shall assist in the implementation of 

programs that improve the criminal justice system and reduce 

recidivism. 

Sec. 8 . (1) The commission shall establish the qualifications, 

duties, and compensation of the state public defender and state 

appellate defender. The commission shall appoint the state public 

defender to head the office of public defense and the state 

appellate defender to head the appellate defense bureau, after 

considering qualified applicants. 

(2) The commission shall regularly evaluate t he performance of 

the state public defender and the state appellate defender and 

establish policies for the operation of the state office of public 

defense. 

(3) The commission shall ensure that attorneys employed by the 

office, including the state public defender and state appellate 
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defender. meet all of the following criteria: 

(a) Are licensed to practice law in this state and are members 

in good standing of the state bar of Michigan. 

(b) Take and subscribe to the oath required by the 

constitution before taking office. 

(c) Perform duties as may be provided by law. 

{dl Represent eligible defendants as required by the office. 

(e) Are prohibited from engaging in the private practice of 

law or as an attorney or counselor in a court of this state except 

in the exercise of his or her duties under this act. 

(4) The commission shall review and approve proposals by the 

state public defender to create permanent attorney and staff 

positions within the office. 

(5) All appointees and employees of the office are considered 

employees of the judicial branch of state government and are exempt 

from civil service under section 5 of article XI of the state 

constitution of 1963. 

(6) The commission shall adopt personnel policies and 

procedures , and may adopt those policies and procedures by 

reference to policies and procedures of other governmental 

agencies . 

(7) Compensation for full-time public defenders and staff 

employed by the office shall be not less than the compensation paid 

to assistant prosecuting attorneys and prosecuting attorney staff 

with comparable duties and responsibilities in their respective 

regions. 

(8) The commission shall review and approve budget proposals 
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submitted by the state public defender . 

Sec. 9. (1) The state public defender shall be the chief 

administrative officer of the office and shall manage and oversee 

the office while maintaining and honoring the independence of the 

appellate defender bureau in matters related to representation of 

clients and the supervision of its personnel. The state public 

defender shall hire or contract for and supervise personnel 

necessary to perform the function of the office and to implement 

commission policies, the plan, and this act . 

(2) The state public defender's duties include all of the 

following : 

(a) Acting as secretary to the commission and providing 

administrative staff support to the commission. 

(b) Assisting the commission in establishing the state system 

and maintaining the system and establishing and enforcing the 

policies required under this act. 

(c) Establishing procedures to implement commission policies. 

(d) Assisting the commission in developing t h e initial plan 

for the provision of public defense services throughout this state 

and sUbmitting it to the commission for approval. 

(e) Establishing procedures to provide for the approval, 

payment, recording, reporting, and managing of defense expenses 

paid under this act. 

(f) Establishing an information technology system and 

procedures to ensure that personnel providing public defense 

services use information technology and workload management systems 

so that detailed expenditure and workload data are accurately 
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collected, recorded, and reported. 

(9) Establishing procedures for managing workloads and 

assigning cases in a manner that ensures publi c defense attorneys 

are assigned cases according to e xperience, training, and 

manageable workloads, taking into account case complexity, the 

severity of the charges and potential punishments, and the legal 

skills required to provide effective assistance of counsel. 

(h) Establishing procedures to prevent conflicts of interest 

and, when they occur, ensuring conflicts are handled according to 

professional ethical standards. 

(1) Establishing and supervising a training, performance 

monitoring, and evaluation program for all attorneys, 

professionals, and administrative support staff providing public 

defense services. 

(j) Establishing procedures to handle complaints from clients, 

judges, other criminal justice personnel, and the public, and 

ensuring c lients are aware of procedures for bringing complaints. 

(k) Establishing administrative procedures for regional 

offices. 

(l) Reviewing the commission plan on an annual basis and 

recommending modifications as required. 

(m) Submitting biennial reports for the commission's approval 

and dissemination of certain information in accordance with this 

act. 

(n) Serving as a liaison between the commission and the court. 

{oj Requesting funding for additional personnel if workload 

standards are consistently exceeded. 
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(p) Seeking gifts, grants, and donations that may be available 

through federal, state, or local governments, foundations, 

corporations , private individuals, or other sources to help fund 

the system. 

(q) Exploring and assisting in the development of programs to 

improve the criminal justice system and reduce recidiv ism. 

(r) working with the commission and the state appellate 

defender to provide the efficient and effective delivery of public 

defense s e rvices . 

(s) Performing all other duties assigned by the commission 

under this act. 

Sec . 10. (1) The appellate defense bureau is created in the 

office. The commission shall hire and supervise a state appellate 

d efender to manage t he bureau . The commission shall establish 

policies to ensure the independence of the appellate de f ense bureau 

and to avoid conflicts of interest in the administration of the 

system . 

(2) The state appellate defender'S duties include all of the 

following : 

(a) Assisting the commission in developing the i n itial plan , 

with the state public defender, for providing public defense 

services throughout this state and submitting it to the commission 

for approval. 

(b) Managing the appellate defense bureau and overseeing the 

provision of appellate, postconvict i on, and postadjud ication public 

defense services. 

(c) Hiring or contracting for and supervising the personnel 
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authorized by the commission to perform the functions of the bureau 

and to implement commission policies, office procedures, and this 

act. 

{dl Ensuring assigned counsel and attorneys employed by, or 

under contract with , the bu reau who are providing appellate public 

defense service s comply with the commission policies, office 

procedures, and this act. 

(e) Collecting data, keeping a detailed record of bureau 

expenses and appellate public defense services, and submitting 

records and reports to the state public defender as required to 

implement commission policies, office procedures, and this act. 

(fl Maintaining a repository of pleadings, da t abases , and 

legal resources and making them available to all attorneys 

providing public defense services. 

(g) Ensuring that conflicts are promptly identified and 

handled in a manner consistent with professional eth ics and this 

act. 

(h) Recommending appe~late policies and procedures and 

assisting the state public defender in implementing commission 

policies, office procedures, and this act . 

(i) Working with the commission and the state public defender 

to provide efficient and effective provision of public defense 

services. 

Sec. 11. The state public defender shall establish regional 

offices and appoint regional public defenders to oversee the 

efficient provision and oversight of nonappellate public defense 

services within those regions . Within t heir respective regions , 
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regional public defenders' duties include all of the following: 

(al Ensuring that the provision of nonappellate public defense 

services in the region is in compliance with commission policies, 

office procedures, and this act. 

(b) Administering the regional office and supervising and 

evaluating regional office staff . 

{el Ensuring that the regional office works closely with the 

courts in the region to ensure efficient and effective defense 

representation. 

(dl Maintaining rosters of qualified assigned counsel . 

(el Appointing attorneys in a timely manner and ensuring case 

assignments are fairly distributed to attorneys who provide public 

defense services in the region . 

(tl Monitoring workloads, notifying the office of public 

defense when workload standards are consistently exceeded, and 

making recommendations to ensure compliance with workload 

standards. 

(g) Collecting data and preparing reports as required by the 

commission and the office. 

(h) Ensuring attorneys in the region have access to the 

resources, professionals, and training required by the plan. 

(i) Implementing training, and implementing performance 

monitoring and evaluation programs for attorneys providing public 

defense services in the region. 

Sec . 12. (1) All attorneys providing public defense services 

under this act shall be licensed to practice law in this state and 

be members in good standing of the state bar of Michigan. 
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(2) The commission shall establish state standards for public 

defense services to ensure services are provided by competent 

counsel and in a manner that is fair and consistent throughout the 

s t ate. The standards shall address all of the following; 

(al The level of education and experience required to provide 

effective representation, based on case complexity and severity of 

the charges and potential punishments. 

(b) Acceptable workloads that take into account case 

complexity, the severity of charges, client factors such as mental 

illness, and potential punishments in a case . 

(e) The availability of, access to, and use of professional 

services that may be required for a case, including, but not 

limited to, paralegals, investigators, and expert witnesses. 

(dl The availability of, access to, and use of technology and 

legal resources . 

(e) The availability of, access to, and completion of training 

and continuing education requirements. 

(fl Practice standards. 

(g) Performance criteria. 

(hl Performance evaluation procedures . 

(3) The commission shall establish procedures to monitor 

workloads and policies to prevent workload in excess of commission 

standards. 

(4) An attorney or professional providing public defense 

services shall not be required to maintain a workload in excess of 

the workload standards established by the commission . 

(5) The commission shall establish policies to ensure that all 
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of the following criteria are met : 

(al Attorneys are appointed to represent clients in a timely 

and equitable manner. 

(b) Cases are assigned to attorneys with the skills, training, 

and experience to handle them and whose workloads are within the 

limits established by commission policies . 

(el Conflicts of interest are identified and those cases 

involving a conflict of interest are handled according to 

professional and ethical standards . There shall be a presumption 

that all codefendants have conflicts that require the appointment 

of conflict counsel. 

{dl In appropriate cases, clients are assessed for mental 

illness, addiction, and other underlying issues and a client 

rehabilitation plan is provided to the sentencing judge . The plan 

shall use available community resources, rather than incarceration, 

where appropriate. 

(6) This act does not permit the commission or the office to 

interfere with the reasonable professional judgment exercised by an 

attorney in connection with his or her representation of an 

individual eligible for public defense services. 

Sec. 13. (1) When a court orders the office to appoint 

counsel, the office shall immediately appoint counsel, even if the 

individual has yet to be determined eligible for public defense 

services . 

(2) An individual for whom counsel is appointed is entitled to 

the full benefit of public defense services until that individual 

is determined to be ineligible for services or the individual 
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wishes to proceed pro se and the court permits him or her to do so . 

(3) A qualified attorney shall be appointed to meet with any 

juvenile who wishes to waive his or her right to counsel to ensure 

he or she fully understands the consequences of t hat waiver . 

(4 ) The attorney providing public defense servi ces shall 

continually represent his or her adult client from that client ' s 

initial assignment of counsel through sentencing , unless otherwise 

provided by commission policies or relieved of his or her duties . 

The attorney providing public defense services to a juvenile in the 

family division of the circuit court shall continually represent 

that juvenile from the initial ass i gnment o f counsel until the case 

is dismissed or closed , including all postdisposi t ion hearings, 

unless otherwise provided by commission policies or relieved of his 

or her duties . 

Sec. 14 . (1) The commission shall establ ish policies to ensure 

contracting for public defense services is done fairly and 

consistently statewide and within each region. The policies 

established under this subsection shall provide for all of the 

followi ng : 

(a) Attorney qua l ifications . 

(b) Adherence to standards promulgated by the commission, 

including, but not limited to , performance standards . 

(c) Standards defining adequate access by attorneys to support 

services, including technology, legal resources, professiona l s, and 

administrative support staff . 

(d) Workload standards that define, among other things, the 

extent to which attorneys employed b y a cont ract defense office may 
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engage in private practice. 

{el Reporting and workload monitoring. 

(fl Supervision, performance monitoring, and performance 

evaluation. 

(9) Conflict resolution. 

(h) Training and continuing education, in accordance with 

commission standards. 

(2) The state public defender shall provide for contract 

oversight and enforcement to ensure compliance with commission 

policies, office procedures, and this act. 
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(3) Contracts executed under this section shall not be based 

solely on a fixed fee paid regardless of the number of cases 

assigned. 

(4) The commission shall establish reasonable compensation 

rates for contracted services. 

(5) The state office of public defense shall ensure that 

payments to contractors are made in a timely fashion. 

Sec. 15. The office may enter into agreements and contracts 

with departments and agencies of the judicial or executive branch 

of state government, as well as local units of government, 

including counties and municipalities, to carry out its duties 

under this act. 

Sec. 16 . (1) The commission shall establish policies governing 

the manner in which cases are allocated to assigned counsel to 

ensure that cases are allocated in a fair and equitable manner. 

(2) The commission shall require assigned counsel to comply 

with all commission policies, office procedures, and this act , 
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including those regarding qualifications, performance, training, 

continuing education, supervision, workloads, conflicts of 

interest, and reporting. 

(3) The commission shall require assigned counsel to have the· 

physical facilities, equipment, access to professionals, including 

experts and investigators, and administrative support to provide 

effective assistance of counsel. 

(4) The office shall establish procedures to ensure assigned 

counsel's compliance with commission policies, office procedures, 

and this act. 

(5) The commission shall establish a reasonable compensation 

schedule for assigned counsel and review those rates every 2 years. 

(6) The office shall ensure payments to assigned counsel are 

made in a timely fashion . 

Sec. 17. (1) This state shall be responsible for all costs of 

the public defense system and public defense services to ensure the 

right to counsel under the constitution of the United States and 

the state constitution of 1963 . 

(2) The public defense fund is created as a separate account 

in the department of treasury . Money in the fund shall be used only 

for the operation of the system. The unencumbered balance and all 

interest earnings remaining in the fund at the close of the fiscal 

year shall remain in the fund and shall not revert to the general 

fund. 

(3) All contribution fees collected by the courts under 

section 1k(1) (b) ( jji) of chapter IX of the code of criminal 

procedure, 1927 PA 175, MeL 769.1k, if any, shall be deposited in 
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the public defense fund for use by the office . 

(4) The legislature shall annually make an appropriation to 

the public defense fund to implement this act and to ensure that 

the right to counsel under the constitution of the United States, 

the state constitution of 1963, and this act is adequately funded. 

(S) The public defense fund shall be administered by the 

commission, through the office, in compliance with policies 

promulgated by the commission and the laws of this state. The 

commission, through the office, may solicit additional funding for 

the state public defense service system from federal, state, and 

local governments, and foundations, corporations, individuals, and 

any other public or private sources, provided that the receipt of 

those funds does not conflict with the commission ' s mission or 

create an appearance of impropriety. The funds, if received, shall 

be deposited in the public defense fund. The funds, if received, do 

not diminish the responsibility of this state under this section. 

Sec. 18. The commission shall establish and maintain an 

internet website containing all of the following information: 

(al All policies and procedures in effect for the operation 

and administration of the state public defense system. 

(b) All standards established or being considered by the 

commission or the state public defender. 

(e) The number of regional public defenders, including a 

description of the geographic region supervised by each. 

(dl The number of assigned counsel and attorneys employed by 

the office or employed by entities that have contracted with the 

system who are providing public defense services and identified by 
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region . 

(e) The number of attorneys and other staff supervised by each 

regional public defender. 

(f) The number of new cases in which counsel was assigned to 

represent a party, disaggregated by region , court, and case type. 

(9) The total number of individuals represented by the office 

identified by region , court , and case type. 

(h) The annual caseload a n d workload of each attorney 

providing publ i c defense services identified by region , court , and 

case type. 

(i) The training programs conducted by the office and the 

number of attorney and nonattorney staff that attended each 

program . 

(j) The continuing education courses on criminal defense or 

criminal procedure attended by each attorney providing public 

defense services. 

(k) Detailed expenditure data by region , court, and case type . 

(I) All other financial, client demographic , and workload dat a 

needed to assist in determining the appropriate amount of funding 

needed to ensure the delivery of effective representation and to 

assist in planning . 

Sec. 19 . (1) An applicant is eligible for appointed counsel 

under this act if 1 or more of the following criteria apply : 

(a) The applicant ' s income is not more than 133% of the 

poverty level set according to the most current federal poverty 

guidelines updated periodically in the federal register by the 

United States department of health and human services under the 
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authority of 42 USC 9902(2) 

(b) The applicant qualifies for and receives public 

assistance, including, but not limited to, food assistance, 

medicaid benefits administered under section 105 of the social 

welfare act, 1939 PA 280, MeL 400.105, and social security 

disability benefits, resides in public housing, or receives other 

means-tested assistance . 

(c) The applicant, at the time representation is requested, 

does not have readily available or unencumbered assets, credit, or 

other means to retain counsel and to provide for other costs of his 

or her defense without subjecting the applicant or the applicant's 

dependents to substantial financial hardship, and has not disposed 

of any assets since the date and time of the charged offense with 

the intent or for the purpose of establishing eligibility for 

assistance under this act. An applicant or an applicant's 

dependents shall be considered to suffer substantial financial 

hardship if they would be deprived of funds needed for basic living 

necessities including, but not limited to, food, shelter, clothing, 

necessary medical expenses, and child support . 

(d) The applicant is a juvenile whose parents would otherwise 

be eligible for public defense services under this section or are 

unwilling to retain counsel to represent the juvenile. 

(2) Eligibility shall not be denied solely because of an 

applicant's ability to post bailor solely because the applicant is 

employed. 

(3) The courts shall conduct all eligibility screening under 

policies established by the commission. The presiding judge, 
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prosecuting attorney, an employee of a prosecuting attorney. or an 

attorney providing public defense services shall not conduct 

eligibility screening. 

(4) An individual shall be screened for eligibility as soon as 

possible after arrest, detention, or request for counsel. 

(5) Eligibility determination proceedings are confidential. 

Information divulged during the screening process shall not be used 

against an applicant in any civil or criminal proceeding , except in 

the sentencing phase when determining restitution, to enforce 

collections, or to prosecute perjury under this act. 

(6) If the court determines there is no substantial financial 

hardship under this section, the court shall set forth the factors 

upon which the determination was made in the record. 

(7) An applicant has a right to appeal the determination of 

ineligibility. While the appeal is pending, the office shall 

provide public defense services . 

(8) The court may modify a determination of eligibility if 

additional material information becomes available or if the 

applicant ' s financial circumstances change. 

(9) In determining an applicant's income, a court shall use 

the applicant's federal adjusted gross income, without regard to 

loss, as that term is defined in section 62 of the internal revenue 

code of 1986, 26 USC 62, plus all nontaxable income including, but 

not limited to, all of the following: 

(a) The amount of a pension or annuity, including railroad 

retirement act benefits and veterans' disability benefits. 

(b) The amount of capital gains excluded from adjusted gross 
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income. 

(el Alimony. 

(d) Child support money. 

(el Nontaxable strike benefits. 

(El Cash public assistance and relief . 

(9) Interest on federal, state, county, and municipal bonds. 

(hl All payments received under the social security act, 42 

USC 301 to 1397jj, except social security income paid directly to a 

nursing home. 

(10) A determination of eligibility shall not be reexamined 

absent compelling reason. 

(11) The commission shall promulgate policies to implement 

this section that accomplish all of the following; 

(al Ensure that the eligibility determination process is fair 

and consistent throughout this state. 

(b) Avoid unnecessary duplication of processes. 

Sec. 20. (1) The court may order an adult who receives public 

defense services or the parents of a juvenile who receives public 

defense services to pay a portion of the costs associated with 

receiving those services under section 1k(1) (b) (iii) of chapter IX of 

the code of criminal procedure, 1927 PA 175, MeL 769.1k. The order 

shall be made on the record at the time of sentencing, and after a 

determination that repayment will not constitute a substantial 

financial hardship under section 19 . The order shall be contained 

in the judgment of sentence. 

(2) Subsection (1) does not apply to cases ending in acquittal 

or dismissal of all charges . 
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(3) An individual who has been ordered to pay a portion of the 

cost of public defense service may petition the court at any time 

to waive the payment. if that payment will result in substantial 

financial hardship to the person or the person's dependents' 

substantial financial hardship as that term is described in section 

19. 

(4) An attorney providing public defense services shall not 

pursue payment from his or her client for any costs related to 

public defense services. 

(5) A person shall not be imprisoned, denied bond, denied 

counsel, have his or her probation or parole revoked, or otherwise 

face a penalty for failure to pay all or any portion of public 

defense services under this act, unless a court determines both of 

the following: 

(a) That the failure to pay is willful. 

(b) That the individual is able to make the payment without 

substantial financial hardship to that individual or his or her 

dependents under section 19. 

(6) The court may enforce a person's obligation to pay all or 

any portion of the cost of legal representation under this act in 

the same manner as a judgment in a civil action, if the enforcement 

will not impose a substantial financial hardship under section 19. 

(7) An applicant shall be informed at the time of eligibility 

screening, both orally and in writing, that he or she may be 

assessed a portion of the cost of his or her public defense 

services, if a court determines that the assessment will not cause 

substantial financial hardship under section 19. If possible, the 
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applicant also shall be provided with the projected amount of the 

portion of that cost . 

(8) An order for payment of costs for public defense services 

under this section is the e xclusive means by which the cost of 

public defense services shal l be recouped. 

Sec. 21 . The appellate defender act, 1978 PA 620, MeL 780 . 11 

to 780 . 719 , is repealed . 
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