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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ARC/CONNECTICUT, ET. AL.
3:01CV1871 (JBA)
PLAINTIFFS
VS.

PETER H. O'MEARA, ET AL.
DEFENDANTS. : MARCH 30, 2005
MOTION FOR PRELIMINARY APPROVAL

OF SETTLEMENT AGREEMENT AND FOR AN ORDER REQUIRING
NOTICE TO THE CLASS AND SCHEDULING OF A FAIRNESS HEARING

The parties hereby submit a Settlement Agreement as a full and final resolution of the
issues raised by this lawsuit. Also enclosed is a proposed Notice to class members notifying
them that the Settlement Agreement has been presented to the Court and explaining what steps
they should take if they have comments or objections they would like the Court to take into
consideration before it determines whether the proposed Settlement is a fair and reasonable.
The parties have agreed to the content of this proposed Notice. This Motion requests that the
Court issue the following orders relating to preliminary approval of the Settlement Agreement
and Notice to the class:

1. Issue an order indicating the Court’s preliminary approval of the Settlement
Agreement as a fair and reasonable resolution of the dispute of the issues raised by this lawsuit;

2. Issue an order approving the content of the enclosed Notice of Settlement;

3. Issue an order requiring defendants to notify each class member of the Settlement by:
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1) mailing a copy of the attached Notice of Settlement with the DMR Newsletter to each DMR
client (and his/her parent/or guardian) who is currently enrolled in the Waiver and to each

additional DMR client who was listed on the DMR Residential Waiting or Planning Lists as of
October 2, 2001 or have been added to those lists at any time subsequent; and 2) publishing the

attached Notice of Settlement on one occasion in the Hartford Courant, New Haven Reqister,

Waterbury Republican, New London Day, Connecticut Post, and Stamford Advocate.

4. Issue an order requiring defendants to certify to the Court as to the manner in which
the notification process was completed.

5. Issue an order scheduling a fairness hearing to determine whether the Settlement
Agreement should be finally approved by the Court.

A proposed order is enclosed for the Court’s consideration.

PLAINTIFFS,

By Isl|  Dwvid & Shaw

David C. Shaw, Esqg.

Fed. Bar No. ct05239

34 Jerome Ave., Suite 210
Bloomfield, CT 06002
Tel. (860) 242-1238
Email dcshaw@cttel.net
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ARC/CONNECTICUT, ET. AL.
3:01CV1871 (JBA)
PLAINTIFFS
VS.
PETER H. O’'MEARA, ET AL.
DEFENDANTS.

PROPOSED ORDER

The Court, after reviewing the Settlement Agreement negotiated by the parties as well as
the Notice of Settlement that has been agreed upon by the parties, finds preliminarily that the
Settlement Agreement is a fair and reasonable resolution of the issues raised by this lawsuit.
The Court also enters the following orders relating to providing notice of the Settlement to the
class and of the process through which a final determination will be made as to whether the
Settlement Agreement will be approved and entered by the Court:

1. The content of the Notice of Settlement agreed to by the parties is hereby approved.

2. Defendants are ordered to notify each class member of the Settlement by:

1) mailing a copy of the attached Notice of Settlement with the DMR Newsletter to each DMR
client (and his/her parent/or guardian) who is currently enrolled in the Waiver program and to
each additional DMR client who was listed on the DMR Residential Waiting or Planning Lists
as of October 2, 2001 or have been added to those lists at any time subsequent; and 2)

publishing the attached Notice of Settlement on one occasion in the Hartford Courant, New
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Haven Register, Waterbury Republican, New London Day, Connecticut Post, and Stamford

Advocate.

3. Defendants are ordered to certify to the Court as to the manner in which the
notification process was completed.

The District Court will receive written comments from interested persons until May 5,
2005. Written comments should be addressed to:

The Honorable Joan Margolis

United States Magistrate Judge

United States District Court, District of Connecticut

141 Church Street

New Haven, CT 06505

A fairness hearing will be held on May 19, 2005 at 10:00 a.m. in Courtroom 2, United
States District Court, 141 Church St., New Haven, Connecticut to consider comments and

objections to the Settlement Agreement and to determine whether the Settlement will be

approved and entered as a fair and reasonable resolution of the lawsuit for the class.

BY THE COURT,

Hon. Janet Arterton
United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ASSOCIATION FOR RETARDED CITIZENS - : 3:01CV1871 (JBA)
CONNECTICUT, ET.AL. :

PLAINTIFFS

VS.
PETER H. O'MEARA, COMMISSIONER,
DEPARTMENT OF MENTAL RETARDATION,
AND PATRICIA WILSON-COKER,
COMMISSIONER DEPARTMENT OF SOCIAL
SERVICES

DEFENDANTS : APRIL 2005

NOTICE OF SETTLEMENT AGREEMENT
RESOLVING PENDING CLASS ACTION

ATTENTION: CONNECTICUT CITIZENS WITH
MENTAL RETARDATION, FAMILIES,
GUARDIANS AND ADVOCATES

The United States District Court has received a Settlement Agreement negotiated by the
parties to this class action civil rights lawsuit concerning the “Waiting List” for residential
placement, support, and services maintained by the Department of Mental Retardation (DMR),
and the administration and operation of the “Home and Community Based Services” waiver,
under Title X1X of the Medicaid Act, by the Department of Social Services (DSS) and DMR.
This lawsuit was initiated by twenty-six (26) individuals, as representatives of the class, and
ARC-Connecticut as an organizational representative. The lawsuit sought on behalf of the class
injunctive and declaratory relief requiring the defendants DMR and DSS to provide services
and supports responsive to the individual needs of DMR clients listed on the DMR Waiting and

Planning Lists.
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The “class” certified by the District Court is defined as follows:

All individuals

@ who have been found to be eligible and remain eligible for DMR services in
accordance with state law, and

(@) who either (a) have applied for and are eligible for services covered by
Connecticut’s Home and Community Based Waiver (hereinafter referred to as
“HCBW?™); or (b) would apply for and be eligible for services covered by
Connecticut’s HCBW, if given the reasonable opportunity to apply; and

(3) who cannot obtain the HCBW services for which they are presently eligible or
for which they would be eligible, if given the reasonable opportunity to apply,

4 because of the policies and practices of the defendants that are prohibited by
federal law.

The Settlement Agreement provides a commitment of state resources, within an average
cost of $50,000, which are sufficient to meet the residential placement/support/service needs of
150 individuals on the DMR “Waiting List”, who are determined to have the most urgent needs,
this year and each year through June 30, 2009. In addition, the settlement requires enhanced
support, not less than an average of $5,000 per individual, to 100 individuals and families each
year until June 30, 2009. The Settlement Agreement also requires the state to apply for a
second, more flexible, waiver to meet the needs of class members and to develop policies and
procedures concerning the administration of the waivers, including formal hearing processes to
contest decisions regarding waiver and waiver service eligibility. Under the settlement these
new policies and procedures must permit application by any person wishing to apply for the
HCBS waiver, must require that individual service plans developed under the waiver be based
on the needs of the disabled individual, must require that individual service plans be developed
by a “team” (consisting of a DMR Case Manager or broker, an independent broker, as
applicable, the individual, family and Circle of Support), must establish an individual budget
negotiation process consistent with DMR cost standards and based on individual needs for each
HCBS waiver recipient, must require that the DMR client may use negotiated funding to
purchase services from an approved provider of his/her choice, and must require that disputes
over individual budgets will be resolved through the fair hearing process.

The complete text of the Settlement Agreement is posted on the DMR website
(www.ct.gov/dmr) and copies may be obtained by calling the DMR Division of Legal &
Government Affairs ((860) 418-6085). The Settlement Agreement was submitted by the
Connecticut Attorney General to the Connecticut General Assembly for review and public
hearing. The District Court will receive written comments from interested persons until May 5,
2005. Written comments should be addressed to:
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The Honorable Joan G. Margolis
United States Magistrate Judge
United States District Court
District of Connecticut

141 Church Street

New Haven, CT 06505

A hearing will be held before Honorable Janet Arterton, United States District Judge, on
May 19, 2005, at 10:00 a.m., United States District Court, 141 Church Street, New Haven,
Connecticut, relating to the fairness of the Settlement Agreement to the class.

If you have any questions about the Settlement Agreement or about the process for
reviewing the fairness of the Settlement Agreement, you may contact David C. Shaw, Esq.,
Attorney for the Plaintiff Class, at (860) 242-1238.

SO ORDERED

Janet B. Arterton

United States District Judge
/sl | /05
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ARC/CONNECTICUT, ET. AL. : 3:01CV1871 (JBA)
PLAINTIFFS

VS,
PETER H. O'MEARA, ET AL.

DEFENDANTS. : MARCH 30 , 2005

SETTLEMENT AGREEMENT

L Introduction

Al This Agreement is entered into by the Plaintiffs (Arc/Connecticut, Stephen
Kuziel, by his parents and next friends, Barbara and Stephen Kuziel; Kevin Ulsh, by his parents
and next friends, Molly and Stanley Ulsh; Stacey Reichenbach, by her father and next friend,
Steven Reichenbach; Lucien Greca, by his mother and next friend, Rose Greca; Ryan O’Kane,
by his mother and next friend, Carolyn O’Kane; Matthew Vigorito, by his parents and next
friends, Linda and Alfred Vigorito; Sara Austin-Small, by her parents and next friends, Linda
and Peter Austin-Small; Paula Sage, by her parents and next friends, Pat and Henry Sage; Jacob
Pratt, by his mother and next friend, Chris Pratt; Mary Weglowski; Linda (’Neill; Heather
Bouffard, by her mother and guardian, Pauline Bouffard; Sean Bouffard, by his mother and
guardian, Pauline Bouffard; John Broderick, by his mother and guardian, Julie Broderick; Jessica
Connolly, by her mother and guardian, Barbara Connolly; Marcus Damiano, by his mother and

guardian, Annette Damiano; Carmella DePanfilis, by her niece and next friend, Mary Anne
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Running; Erin Hart, by her mother and guardian, Jan Hart; Robert Janelle III, by his mother and
guardian, Marie Janelle; Greg Knowles, by his mother and next friend, Judy Knowles; Kathryn
Merchant, by her father and guardian, Donald E. Merchant; Sarah Miller, by her mother and
guardian, Karen Miller; Justin Seaver, by his parents and guardians, David and Cynthia Seaver:;
Alicia Steinfeld, by her mother and guardian, Arlene Steinfeld; Connie Sullivan, by her mother
and guardian, Rita Sullivan; and Wendy Sullivan, by her mother and guardian, Rita Sullivan.);
and the Defendants, Peter O’Meara, Commissioner, Connecticut Department of Mental
Retardation, in his official capacity, and Patricia Wilson-Coker, Commissioner, Connecticut
Department of Social Services, in her official capacity.

The plaintiffs filed this action on their own behalf and on behalf of all other persons
similarly situated asserting violations of Medicaid law by defendants’ alleged failure to advise
persons on the DMR Residential Waiting List and DMR Planning List about the Waiver, their
alleged failure to provide a process through which such persons may apply for and receive
Medicaid funding for new community residential supports, their alleged failure to provide
funding based on a client’s individual needs, their alleged failure to provide Medicaid funding to
cover community residential supports with reasonable promptness, their alleged failure to
provide notice and a fair hearing to persons who disagree with decisions made under the Waiver
program, and their alleged failure to provide access to Waiver funding to DMR clients
institutionalized in DMR institutions and nursing homes.

B. A class was certified on January 30, 2003 to include:

All individuals
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(1) who have been found to be eligible and remain eligible for DMR
services in accordance with state law, and

(2)  who either (a) have applied for and are eligible for services
covered by Connecticut’s Home and Community Based Waiver
(hereinafter referred to as “HCBW™); or (b) would apply for and be
eligible for services covered by Connecticut’s HCBW, if given the
reasonable opportunity to apply: and

(3) who cannot obtain the HCBW services for which they are presently
eligible or for which they would be eligible, if given the reasonable

opportunity to apply,

(4) because of the policies and practices of the defendants that are prohibited
by federal law.

C. The parties to this lawsuit, desiring a negotiated resolution to the litigation hereby
agree to resolve all claims and defenses, made or which could have been made, upon the terms
and conditions stated herein. This agreement is intended to resolve all issues in dispute in this
action as to the class as a whole.

D. This Settlement Agreement is contingent upon approval in accordance with
Section 3-125a of the Connecticut General Statutes and such “fairness hearings” as may be
dictated by the Federal Rules of Civil Procedure, the Local Rules of Civil Procedure, and the
Rulings of this Court.

E: The parties expressly acknowledge that the creation or modification of the
waivers discussed hereinafter requires the approval of the federal government and that it is
beyond the power of any party to this agreement to compel the federal government to grant that
approval. The defendants shall apply, in conformity with all federal requirements, to the federal

government for the necessary federal approval for the implementation of the aforesaid waivers.
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F. No portion of this Settlement Agreement is severable and no portion of this
Settlement Agreement is enforceable unless and until there is a full, final and complete
agreement which includes approval by the Connecticut General Assembly.

G. In reaching this settlement the Defendants expressly do not admit lability, or
violation of the law, as to any claims made or which could have been made by the Plaintiffs in
this lawsuit.

1L Definitions

Al “Waiting List” means the group of individuals who have requested
residential placement, support or services from DMR and who are assigned a priority of
“Emergency” or “Priority I"” in accordance with the priority system required under Conn.

Gen. Stat. Sec. 17a-212.

B. “Most Urgent Need” means individuals on the Waiting List who have a
priority assignment of “Emergency” or “Priority I and are determined to have the most

immediate need for HCBS waiver services in order to assure basic health and safety.

C. “Complaint” means the Second Amended Complaint filed in this matter

dated February 6, 2003.

D. “Emergency” means a priority assignment defined by DMR indicating that an
individual has been determined to have an immediate need for residential placement, support, or

Services,
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E. “Priority I means a priority assignment defined by DMR indicating that an
individual has been determined to have a need for residential placement, support, or services
within one (1) year.

F. “Priority II" means a priority assignment defined by DMR indicating a
determination that an individual has a potential need for residential placement, support, or
services within two (2) to five (5) years.

G. “Priority III” means a priority assignment defined by DMR indicating that an
individual has been determined to have a potential need for residential placement, support, or
services more than five (5) years in the future.

H. “Team" means the group responsible for planning for the class member that
includes a DMR case manager or broker, an independent broker, as applicable, the individual,
family and circle of support.

L “Waiver” or “Home and Community Based Waiver” or “"HCBW" mean
Connecticut’s approved applications for Home and Community Based Services Waiver(s)
submitted pursuant to 42 U.5.C. § 1396n, including the application currently approved by CMS
(HCBW # CT 0153,90.R2) and subsequent applications submitted and approved pursuant to
federal law during the term of the Settlement Agreement.

1. “PRAT" means the DMR Regional Planning and Resource Allocation Team;

K. “Grads” means individuals eligible for DMR services who are exiting education
programs under the Individuals with Disabilities Education Act (hereinafter referred to as

‘L]DEA Ll !);
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L “Age-outs” means individuals eligible for DMR services who are served by other
public agencies in residential facilities during childhood and youth and have reached the end of
eligibility for such services; and

M.  “Planning list” means those individuals who are determined to be either Priority 2
or Priority 3.

1. Creation of a Second, “Individual and Family Support”, HCBS Waiver

A The Defendants shall apply to the federal government, in conformity with all
relevant federal requirements, for authorization to create and establish a second Individual and
Family Support HCBS waiver during the state fiscal year commencing July 1, 2004, designed to
provide an array of waiver-covered supports and services in settings other than “residential
facilities™ for persons with mental retardation.

B. The “Individual and Family Support” waiver, if approved by the federal
government, shall offer an array of supports that complement and do not supplant the current
HCBS waiver (or its successor), and that emphasize the provision of “self directed” supports and
services tailored to meet individual and family needs.

IV.  Establishment of New “Comprehensive” HCBS Waiver

A, The Defendants shall apply to the federal government, in conformity with all
relevant federal requirements, for authorization to establish a new “comprehensive” HCBS
waiver, as a replacement or successor to the current HCBS waiver, to provide services and

supports to individuals who need and require such waiver services on a “comprehensive” basis,
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both within “residential facilities” for persons with mental retardation and otherwise, throughout
the term of this agreement.

B. Class members and other individuals who do not need “comprehensive” supports
and services may enroll in the “Individual and Family Support”™ waiver without loss or
diminution in services and supports. The creation of a new “comprehensive”™ waiver 1s a
necessary complement to the establishment of the “Individual and Family Support™ waiver.

C Defendants shall implement the current waiver, or waivers to be developed, in
such a fashion that class members are not denied needed services or supports because of the
particular waiver program in which they have been enrolled.

D. The parties expressly acknowledge that the creation and subsequent
implementation of the new comprehensive HCBS waiver depends upon the approval of the

federal government.

V. Forbearance from State Invocation of “Factor *C"”

AL The approved HCBS waiver that Connecticut administers and operates includes
the following provision:

The state will make waiver services available to individuals in the
target Group [persons with mental retardation eligible for waiver
services] up to the lesser of the number of individuals indicated as

factor C for the waiver year, or the number authorized by the State

legislature for that time period.

The state will inform HCFA [CMS] in writing of any limit which is
less than factor C for that waiver year.

Approved Connecticut HCBS Waiver Application, App. G, at G-2 (emphasis
supplied).
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B. The Defendants agree for the five year term of this Settlement Agreement, to
refrain from invoking the foregoing provision of the approved HCBS waiver and future waivers
for the purpose of lessening its commitment set out in Section IX.A. of this Settlement

Agreement.

VI.  Communication and Training About HCBS Waiver(s)

A The Defendants agree to develop and implement an on-going initiative designed
to inform class members, their guardians, family and advocates of:

(1) Connecticut’s HCBS waiver(s) and the benefits of enrollment in
the program;

(2) new developments in the administration and operation of the
HCBS waiver(s);

(3) the application, enrollment, eligibility, and “needs” assessment
processes related to the HCBS waiver(s); and

(4) their rights to hearings, in accordance with the UAPA and
applicable federal law, to contest decisions about eligibility and/or
needed waiver services.

B. The public information initiative shall include: (1) development and periodic
dissemination of “fact sheets” concerning the HCBS waiver(s); (B) brochures, web-based
information; and (C) family forums and collaborative conferences.

. The Defendants will establish training for Case Managers, Brokers and all staff

and administrators who have decision-making responsibilities related to the HCBS waiver(s)

and/or responsibility relating to informing class members about the waivers.

VII.  HCBS Waiver Application and Enrollment Process
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A. The Defendants shall promulgate policy and procedures, including forms, within
three months of Court approval of this Settlement Agreement, to guide the waiver application

and enrollment process for class members. These policies and procedures shall:

L. permit application by any person who wishes to apply;
2 include a level of need assessment process;
. require that the development of any proposed plan of

services be based on the needs of the individuals as
determined by the team and that the services requested be
available under the applicable waiver;

4. establish cost ranges for plans of services that correspond
to DMR determined levels of need;

5. establish a negotiation process to develop individual budgets that are
consistent with DMR cost standards, based on individual needs, and for
services and supports available under the applicable waiver;

6. establish policy and procedures for seeking additional waiver services as
well as unanticipated or emergency services for individuals who are
already “recipients” of waiver services;

7. provide for prompt notification to applicants, guardians and families, as
appropriate, of decisions for which a fair hearing process is available.

B. Application for enrollment in any HCBS waiver, and any request for additional or
enhanced HCBS waiver services, commences at the case manager/broker, independent broker,
individual, family, “circle of support” or “team level.” An application for HCBS waiver
enrollment, and any request for additional waiver services, as agreed to by the team, will be
submitted by the case manager/broker to the DMR Regional Planning and Resource Allocation
Team (PRAT). The PRAT may authorize the requested waiver services (providing notice to the

DMR Waiver Unit) or make a recommendation on the request for consideration of the DMR
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Waiver Unit. The defendants shall act promptly on applications for waiver enrollment, and
requests for additional waiver services, in accordance with applicable law, and provide notice of
decisions in accordance with policy and procedures established pursuant to Section VILA.,

supra.

C. Recommendations for enrollment in any HCBS waiver shall be made promptly to
DSS by the DMR Waiver Unit for all class members, provided that sufficient State general funds
have been appropriated to DMR for this purpose and the “cap” established by the waiver(s) has
not been reached. DSS has the sole authority to enroll any individual in any HCBS waiver. This
provision does not alter in any way the resource commitment to class members set forth in this

Settlement Agreement.

D. Priority for residential habilitation services shall be given to class members who
are determined to be most in need of such services (i.e. those with “waiting list” priority
designation of “E" and “I"") during the term of this Settlement Agreement. Factors considered in
determining “priority assignment” include, but are not limited to: the age of the caregiver and the
individual; the physical and mental health of the caregiver and the individual; support resources
currently available to the individual; other sources of support; support needs of other members of
the household; and risk of harm to the individual and other members of the household.

E. As part of this policy and these procedures referred to in Section VILA. of this
Settlement Agreement, the Defendants shall consider the recommendations made by the Steering

Commuttee established pursuant to the 2003 Independence Plus Grant awarded to the Department

10
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of Mental Retardation and its partners in the fall of 2003 from the Centers for Medicare and
Medicaid Services (CMS).

F. Level of Need assessments will be based upon the broad support and supervision
categories (“minimal”, “moderate”, and “comprehensive”) identified in the Waiting List Focus
Team Report, May 2000, until such time as the more sensitive and sophisticated “Level of Need”
(LON) process, which is being developed under the DMR/CMS Independence Plus Grant, is
fully implemented.

G. Level of need assessments will be based upon an assessment of significant client
characteristics of both individuals on the Waiting List and those receiving residential supports
and services, and an analysis of associated support needs.

H. DMR shall establish a range of costs for each support and supervision category.
Persons presenting the most urgent needs, and their respective “teams”, “circles”, and families,
will develop a proposed plan of services and establish a proposed budget within the established
range of costs.

I. Within the broad support and supervision categories, the Planning and Resource
Allocation Team (PRAT) will be responsible for determining the appropriate allocation of
resources up to established limits, in an equitable manner to support the plans for those persons
on the waiting list determined to have the most urgent need, i.e., class members.

I If any proposed plan of services requires services in a “residential setting”, or

services that cost beyond the maximum of established cost ranges, authorization from DMR

Central Office or an order from a hearing officer or Court is required.

11
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L. Independent brokers, approved by DMR, shall be an allowable service option

under any waiver approved during the term of this Settlement Agreement.

M. An individual enrolled in the waiver(s) will receive funding for their approved
plan of services. Consistent with that approved funding, the individual may choose among

qualified providers, as determined by DMR, to obtain the approved services.

N. Disputes over funding for any plan of services, the application of the DMR cost
standards, or level of need determinations shall be resolved through the hearing process

developed through Section VIII below.

0. The parties acknowledge that in order to be enrolled in the HCBS Waiver(s), and
to continue once enrolled, class members must be determined to meet eligibility criteria as set
forth in applicable federal law.

P. DMR shall recommend all applicants determined to be eligible for the waiver(s)
by DMR be included by DSS in the HCBS waiver(s). The parties acknowledge that DSS has the
sole authority to approve enrollment of any individual in any HCBS waiver.

Q. In the event that DMR is unable to process applications because of either
insufficient state general fund appropriations or because the defendants have reached the “cap” '
established by the waiver(s), DMR shall maintain a list of all such applicants and shall, at least
annually, notify each person on said list of the status of the funding and the waiver “cap” until |

appropriations and the status of the “cap” permit processing of said person’s application. DMR’s

12
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maintenance of this list is only for the stated purpose of providing applicants with information on
the status of their applications and shall not be used to limit the defendants’ discretion in
enrolling applicants in any applicable waiver once enrollment resumes. This provision does not
alter in any way the resource commitment set forth in this Settlement Agreement.

VIII. Hearing Process for Final Decisions of HCBS Waiver Operating Agency {DMR)

A. DMR “operates” the HCBS waiver(s) which are “administered” by the single
state Medicaid agency, the Department of Social Services (DSS).

B. Priority assignment, i.e., urgency of need, shall be determined in accordance with
criteria developed by the defendants. To the extent that a priority assighment determination
results in a denial or limitation of waiver services, it shall be subject to a fair hearing process, in
accordance with the UAPA, conducted by DSS. “Priority assignment” shall remain consistent
with the policies and procedures in effect on June 21, 2004.

C. The Defendants will seek and support legislation, as necessary, to authorize a
hearing process under the Uniform Administrative Procedures Act (UAPA) for “priority
assignment” determinations.

D. Eligibility decisions for enrollment in any HCBS waiver shall be based on
eligibility criteria developed by DMR and approved by DSS. The eligibility criteria shall be j
established with due consideration to the advice and recommendations of the expert consultant.
| Nothing in this subsection shall be construed to lessen the authority of the defendants to establish |

the eligibility criteria.

13
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E. An applicant shall be notified of the waiver eligibility decision of the DMR
Waiver Unit, and of his or her right to request a hearing before DSS if aggrieved by the
eligibility decision. Such notice shall include the reasons for the eligibility decision and forms
necessary to pursue the administrative hearing.

F. The DMR Waiver Unit shall provide prompt notice of the right to a hearing
before DSS to any person who is aggrieved by any decision concerning a request for enhanced or
additional waiver services, including any dispute over the amount of money authorized. Such
notice shall include the reasons for the eligibility decision and forms necessary to pursue the
administrative hearing,

G. Any person aggrieved by DMR’s determination of his or her support and
supervision category (“minimal, “moderate, “comprehensive”) has a right to a hearing before
DSS.

H. All fair hearings covered by this Settlement Agreement shall proceed promptly in
accordance with applicable federal and state law.

IX. Additional Resources for Class Members

A. The Defendants, in entering this Settlement Agreement, hereby agree to:

1. Provide resources, within an average cost of $50,000 per
person, to address the residential habilitation and other
waiver service and support needs of one hundred fifty (150)
class members per year for the period SFY 2005 through
SFY 2009, thereby removing these persons from the
Waiting List. In each year at least 120 of these persons
shall come from their own or family home,

2. Provide resources to provide family support services, not
less than an average of $5000 per individual, for an

14
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additional 100 persons each year who are on the planning
list for the period SFY 2005 through 2009,

3. The resource commitments set forth in this section are
exclusive of ;

a. funding for rent subsidies for individuals on the
Waiting List who need and choose out-of-home
supports; and
b. funding for individuals identified as “Grads” and
“Age-outs.”
B. The defendants shall address the need for waiver supports and services of the

named individual plaintiffs through the resource commitments set forth in this section.

C. Defendants will seek and support General Fund appropriations sufficient to
provide waiver supports and services for individuals with the most urgent needs after SFY 2009,

D. The parties acknowledge that one of the services that can be funded through
HCBS waivers is residential habilitation services. This service, however, consists of residential |
support services in the class member’s place of residence, and specifically excludes room and
board costs, whether in a private residence or in licensed or other residential facilities. The ‘
parties understand and agree that HCBS waiver services neither include nor fund “placements”
nor room and board costs, and that the only obligations assumed by the defendants in this
Settlement Agreement are to determine eligibility, including hearing processes, and to arrange
for the provision of Waiver services which are adequate to meet the needs of the number of
individuals specified in this Settlement Agreement in accordance with its express terms,

E. It is further understood and acknowledged that, while the obligation of this

Settlement Agreement is to address the waiver support and service needs of class members as set
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forth in § IX of this Agreement, the capacity and flexibility within the existing annualized
resources of DMR provide substantial opportunity to serve additional class members, which is

the desire, but not the legal obligation, of the Defendants under this Settlement Agreement.

F. The Defendants will attempt to secure new General Fund appropriations, as
necessary to the implementation of this Settlement Agreement, and to preserve funding

specifically dedicated to individuals who are identified as “grads” and “age-outs”.

X. Race, Ethni¢, and Cultural Diversity

The Parties recognize the continuing need to reach out to racial, ethnic, and culturally
diverse groups, especially among class members, who may be under-represented in the service
system for persons with mental retardation generally, and in HCBS enrollment specifically. The
Defendants are committed to continuing these “Outreach” efforts under the auspices of the DMR |
Regional Committees, and Central Office Council, on Cultural Competency to promote access to

resources by racial, ethnic and disability groups in implementing this Settlement,

XI. Expert Consultant

A. The state Defendants shall retain a mutually acceptable independent consultant to
review progress, facilitate implementation and report to the parties during the last quarter of each
year during the five (5) year term of this Settlement Agreement. The expect consultant shall
have access to documents and data necessary to fulfill this obligation and shall be paid by the |

State, and reimbursed for reasonable expenses, the total of which shall not exceed $100,000 per
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year. The parties may jointly or severally for good cause, move the Court for an Order to

increase the amount of the expert consultant’s allowable fees and expenses.

B. The independent consultant, for purposes of this Settlement Agreement, shall not
be, nor become, nor be considered a Court Monitor, master, nor agent of the court, and shall |

solely be an agent of the parties for the limited purposes set forth herein.

XII.  Reporting

A. The Defendants will report to the Plaintiffs quarterly on the progress made toward

implementing the goals of this Settlement Agreement.

B. The Defendants shall establish, maintain, update, and provide to Plaintiffs twice
per year, a list of persons identified as class members, in accordance with the definition approved

by the District Court, during the term of this Settlement Agreement.

XIII. Enforcement and Miscellaneous Provisions

A, This Agreement shall not become effective unless it is submitted to the State |

Legislature and is approved or deemed approved pursuant to Conn. Gen. Stat. § 3-125a.

B. This United States District Court shall retain jurisdiction of this Settlement :

Agreement only with regard to:

1. Section V — Forebearance from State Invocation of “Factor ‘C"";
2, Section VII — HCBS Waiver Application and Enrollment Process (the |

commitment to establish policies and procedures in conformance with
Section VII);
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3. Section VIII — Hearing Process for Final Decisions of HCBS Operating

Agency (DMR),
4, Section IX — Additional Resources for Class Members.
C. Disputes concerning eligibility for services, level of services, placement, or any

other matter that could be the subject of any administrative hearing process described herein
cannot be the subject of any enforcement action in district court under the terms of this

agreement,

D, The United States District Court shall not have jurisdiction over any aspect of this
agreement except for those specifically stated in Section XIILB. of this agreement, unless
modified by law. This provision does not preclude awards of attorneys’ fees and costs, in

accordance with applicable law, related to actions to enforce this Settlement Agreement.

E. The District Court’s jurisdiction shall terminate on June 30, 2009, except that the
plaintiffs will have an additional six month period to file motion(s} based upon substantial non-
compliance with the provisions of Section IX.A. of this Settlement Agreement provided that the |

non-compliance occurred during its five (5) year term and was discovered after June 30, 2009,

In the event the plaintiffs file a motion after June 30, 2009, in accordance with
this section, the plaintiffs expressly agree that upon the court's finding of substantial non-
compliance with the provisions of Section IX.A., the court may remedy that non-compliance
solely by ordering the defendants to provide the resources set out in Sections IX.A.1 and IX.A.2. |
Any such order may include the award of attorney’s fees and costs in accordance with applicable

law. Nothing in this section shall be construed to extend the court's jurisdiction beyond June 30,
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2009 for any purpose other than to compel the defendants' compliance with any relevant
provision of Section IX.A. following a finding of substantial non-compliance prompted by a
motion as described in this paragraph. Nothing in this section shall be construed to limit the
court's powers to resolve any motion filed prior to June 30, 2009 punish contempt or otherwise
remedy non-compliance with any provision of Section IX.A. by the award of attorney’s fees and
costs in accordance with applicable law.

F. The defendants shall make to the plaintiffs in the matter of 4RC-CT'v.
O'Meara/Wilson-Coker, Civ. No. 3:01CV1871 (JBA) a one-time payment of $535,000.00 in
resolution of claims for attorneys' fees and costs through the date of Court approval of this
Settlement Agreement, payable to the Law Offices of David C. Shaw, attorneys for the plaintiffs,
within ninety (90) days of Court approval of this Settlement Agreement. This provision does not
alter, in any manner, the provisions of Section XIILD. and Section XIII. E. pertaining to awards
of attorneys' fees and costs related to enforcement of the Settlement Agreement in accordance
with those provisions. The parties acknowledge and agree that in order for this Settlement
Agreement to be submitted to the Court for approval it must first be submitted to the Connecticut

General Assembly in accordance with Section 3-125a of the Connecticut General Statutes

XIV. Total Agreement

This agreement contains the complete and sole agreement of the parties.
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For the Plaintiffs For the Defendants
{ Cccff (/ Jy / W W
David C. Shaw, Esq. Richard Blumenthal
34 Jerome Avenue Attorney General

Bloomfield, CT 06002
Tel. : (860) 242-1238

Peter H. O’Meara, Commissioner
Department of Mental Retardation
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MargaﬁfDignoti, ARC %ﬁonnecticut Patricia Wilson-Coke
Executite Director Department of Social Services

; S
.,/j (g W
Quifflcy Abbfot, ARC - Connecticut
Board Member —At-Large

MARCH 30, 2005
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CERTIFICATION

This is to certify that a copy of the foregoing was mailed first class, postage prepaid to
counsel of record on March5¢, 2005.

Hugh Barber, Esq.
Assistant Attorney General
State of Connecticut

P.O. Box 120

Hartford, CT 06141

Thomas M. Fiorentino, Esq.
Assistant Attorney General
State of Connecticut

P.O. Box 120

Hartford, CT 06141

Thomas B. York, Esq.
Dilworth, Paxson LLP
112 Market St., 8th Floor
Harrisburg, PA 17101
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David C. Shaw, Esq.




