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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION . -. ..... I S f; i 2: 4 4 

SHEL YNDRA BROWN, by her 
mother and next friend, 
JESSE O'NEIL, et al., 

Plain tiffs, 

vs . 

. JEB BUSH, in his official 
capacity as Governor of the 
State of Florida, et al., 

Ut'ft·ndanh. 
____ ! 

l ... 
~.J. 

CASE NO.: 98-673-CIV-MARTINEZ/DUBE 

AMENDEQ.SF.TTI.t: l\1 t: NT AG REEM F. NT 

The Plaintiff<;, as representatives of the ccrtificd class. and Defendants have reached an 

agreement as to a plan for settling this littgatton. Thc Parties arc hereby filing this Settlement 

Agreement (Agreement or Agreement of thL· Parttes) v.·ith the Court. and ask that the Court 

approve the AgreL·ment pursuant to Fcd. R. < ·,, P. 23(e). which approval is a rondition 

precedent to the Agreement's effectiveness. I hL· Parties jointly enter this Agreement. llpon 

approval of the Agrcl'mcnt hy the Court. all ltutltn proceedings in this case \viii he stayed or 

abated until no later than June lO. 2007. as dt~l·ttso.,L·d further below in Part Ill. paragraph(,_ 

·' 
I CT. 

, - - I,.,\ /il 
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I. DEFINITIONS 

1. "DD Waiver" means the Florida Developmental Disabilities Home and 

Community Based Services Waiver. 

2. The "Supported Living Waiver" means the Supported Living Home and 

Community Based Services Waiver. 

3. The "developmental disabilities waiting list" means the waiting list maintained by 

the Department for persons seeking enrollment on either the DD Waiver or the Supported Living 

Waiver. 

4. "lkpartment" means the Department of('hildrcn and Family Services. 

S. "Advocacy Ccnlt:r" means the Advocacy Center for Persons with Disabilities, 

Inc. 

<>. "Systemic problems or deficiencies" shall mean problems or deficiencies which 

arc common in the Defendants' compliance with the requirements of this Agreement and 

inconsistent with the tenns of this Agreement. Isolated instances of deficiencies or problems in 

com pi iance with the requirements of this Settlement Agreement. without evidence of more 

pcrvasin.· conduct, arc not "systemic" in nature. 

7. "J>SI" means any of the four (4) I >n dopmcntal Services Institutions which arc 

owned and nperated hy the State of Florida. lhl· anonym "))Sis" shall he used to refer to all 

l(lur ( 4) of the I kvclopmcntal Services lnstttut1ons 

X. The tcml "lkfcndants" shall rrkr In the named lkfcmlants in this case. 

) 



Case 1:98-cv-00673-JEM   Document 296    Entered on FLSD Docket 06/17/2004   Page 3 of 12

9. "Material breach" shall mean systemic deficiencies in compliance with the 

requirements of the Settlement Agreement. Minor or isolated delays in compliance, without 

evidence of more systemic deficiencies shall not constitute material breach. 

I 0. "Class members" shall refer to members of the class as certified by this Court. 

II. PLAN OF COMPLIANCF: 

Tht: lkft.:rH.Jants agree to do the following to settle this action: 

I. The support planning process for all individuals residing in the DSis will first 

delt.:rminc the.: supports and services that the individual needs to live in thl: community. The 

proc<.:ss will hL" hast:u upon a positive view of the individual's ahilitics and skills. Based on the 

ddcnllillatJoll of' tht: supports and services that the inuiviJualn<.:<.:us to liv<.: in the community, the 

tr~:atm~.:nt tca111 will then make a recommendation on whether th~: individual is appropriate for 

commun1ty plact.:mcnt. 

lh~: D~:partment will hegin to administer the Individual Cost (iuideline tool on 

May I. 2004. ;md will implement the tool for all individuals who arc rt.:siding in DSis. hy May I, 

2005. 

~. l>unng the tenn of this Agreement. the lkpartrncnt wdl prondt: l·opics of all 

ronlllltlllll~ pLKcnJcnt or discharge plans f(lr l>Sircsidcnts to the Advocacy ('enter. as counsel 

fill" the rlass. wathmtcn duys of completion of the plan. hut at least tlurty days prior to discharge. 

unless the I >SI rcsHknt or his or her guardian or guardian ad litem opposes thl: provision of such 

n>pics to till.' Advol'acy ('enter. 

4 lhc l>epartmcnt will comply Wtlh Policy 1111 02-01 (l>uc Prncc.:ss Policy) 

impkllll"JJtnl on !\lay I. 2002, or illllcrHimcnts In this policy, as it rcbtc, to alldlviduals residing 
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at the DSis who seek enrollment on the DD Waiver or the Supported Living Waiver, including 

adverse detenninations made on requests for particular waiver services. 

5. During the term of this Agreement, the Department will provide copies of any due 

process letters for DSI residents to the Advocacy Center, as counsel for the class. within ten days 

of issuance, unless the DSI resident or his or her guardian or guardian ad litem opposes the 

provision of such copies to the Advocacy Center. 

6. This Agreement itself creates no right to monitor the adequacy of community-

hascd placerm:nts. To the extent that DSJ residents hclicve that the packag~.: of community-hased 

supports and "<..:rvic~.:s, or the alkrnativ~.: placement they arc hcing offl:r~.:d 1s ina<kquat~.:, that 

inadnJU<KY rnay h~.: addr~.:sscd in fair ht:arings s~.:paratc from this litigatJoJJ. 

7. The Department will develop and implement an education and training program 

suhstantially similar to what has been utilized at Landmark, for trcatmmt ll:am mcmhcrs and 

other ()Sis staff designed to ensure that infonncd professional judgmt:nts art: made ahout 

commun1ty placement and services. Defendants retain the flcxihility to mod1fy the program 

hased on hcst practices and experience. 

X J"hc l'duration and training program will include a dcsu 1p11on of the services and 

supports <J\;ul<~hlc to people with developmental disahilitics in the ronJIIIIIIJJty. the profi:ssional 

standards till· dt'lcrmining how persons with developmental disahiht1cs r.111 hcst he served in the 

conHlllJJHty. 01nd the benefits of community Jiving. 

'). I" he l>cpartment wrll provide nn cdur at ion program. -;uh-,l.tnt Jail y s11111lar to what 

has hn·n ut IIJ;cd at I .and111ark. fi1r consunwrs. t;ulli I it:s, guardians. and ~~11;11 d Jail 01d voc;ttcs. 

lkfi:ruLlllts 1da1n the tlnJhJiity to modify the program based o11 hcst pr.tr!Jn·s and cxpcrit:nt:e. 
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The program will include a description of: 

a. the services and supports available in the community; 

b. the experiences of people with developmental disabilities who live in the 

community; and 

c. the professional judgment concerning the benefits for persons with 

devcloprnental disabilities to live in the community. 

I 0. By July I, 2004, the Plaintiffs and the Department will work together to develop 

the outline and materials for the family education program. However, the final content of the 

educational program outline and matenals will be in the sole discretion of Department. The 

Plaintift:'> and the Department will wopcratc: in implementing the program. 

I I. The Department will close Landmark no later than June 30, 2005 and will 

develop a plan for closure of Gulf Coast Center by June 30, 2005. 1 The plan will include those 

actions necessary to close the facility by July 1, 2010. 

12. By June 30, 2007, the Department will reduce the combined census of the DSis 

by at least 180 individuals, at a rate of 60 persons per year. At least 85% of the 180 persons will 

be enrolled on the DD Waiver or the Supported Living Waiver. The death of a DSI resident 

shall not count toward census reduction. Additionally, to the extent that the Legislature 

appropriates funding to serve persons from the developmental disabilities waiting list, there are 

residents of the DSls who are ncar the top of that waiting list who would likely he served if the 

funding is available to serve the waiting list. For fiscul year 2004-200). to the extent that fi.uHhng 

11Thc Partics understand and agrcc that thc actual closure of( ;u)f( 'oast ('enter will not 
he ;Kl'lllllphsiH:d during the life of tlus Scttlc!lll:nt Agrc:c:mc:nt. 

5 
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is appropriated to address either the DO Waiver or the Supported Living Waiver, the Department 

will serve up to 50 class members from the developmental disabilities waiting list in the rank 

order they appear on the waiting list. These class members shall he in addition to the census 

reduction of 60 persons for the fiscal year 2004-2005. Should funding he available and the 

Department is able to serve more than 50 class members from the developmental disabilities 

waiting list in the rank order they appcar on the waiting list, then any additional persons served 

in fiscal year 2004-2005 shall count toward the 60 person census reduction requirement for fiscal 

year 2005-2006. 

11. For fiscal years 200)-2110(J and 2006-2007, to the extent that the Legislature 

appropriates funding to address the developmental disabilities waiting list, and there arc persons 

from the DSis who arc enrolled on the DO Waiver or the Supported Living Waiver from the.: 

dcvcloprncntal disabilities waiting list. those individuals would he counted toward the 60 person 

overall census reduction for each li-.;cal ycar. Nothing in this Agreement shall he interpreted to 

deny services to any individual who would otherwise he served by the DD Waiver or the 

Supported Living Waiver hascd on ran"- order and the availability of funding for services. 

14. The ahovc-menttoncd l·cnsus reduction cannot he an:ornplishcd ifthcrc arc 

prolon~ed delays in the dischar~c.: ptocl:ss (or the process leading up to ultimate discharge). The 

parties agree to work together to avotd any unnccessary dclays in the discharge process. 

15. The Department a~rcl's that additional funding is necessary to an:omplish the 

phasing down of the ccnsus of the I lSis as noted ahove. This funding must hc sufficient to 

provtde scrviccs to individuals tran ... tttoncd from the l>Sis inthcir tirst yc<tr tothc l>l> W;Li~tc.:t ot 

th1..· Supportcd I .iving Wai\'cr. 
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16. The Department has already submitted a Legislative Budget Request seeking the 

necessary funding to move 60 persons out of Landmark for fiscal year 2004-2005 and to serve 

approximately 3,200 persons from the developmental disabilities waiting list. This is also 

included in the Governor's Budget Recommendations. 

17. For fiscal years 2005-2006 and 2006-2007, the Department will submit a 

Legislative Budget Request seeking tht: necessary "start up" funding necessary to accomplish the 

census reduction activities described in paragraph 12 above in each of these respective fiscal 

years. The I .egislativc Budget Request shall seck the amount of funding necessary to provide 

services to individuals transitioned from the I>Sls in their first year on the DD Waiver or the 

Supported Living Waiver. 

18. The Department will utilize its best efforts to secure the funding described in 

paragraph I 7. 

I 9. If. despite taking the actions described above. the Legislature fails to adequately 

fund the Department's budget in a manner which prevents the Department from implementing 

the census reduction described in this agreement, then the failure to comply with the provisions 

of paragraphs 12 and 13 in this Part will not he deemed to he a material breach of the 

J\gll"l"IIICill. 

Ill. Rt:SOI.lJTION 

I. The Parties ngrcc that the Plan of ( 'ompliance set f(H·th in Part II, paragraphs 1- I 'J 

above. resolves all issues which have hecn r<uscd in the plcadin~s in this cause, and should he 

1111 p krncnted. 

7 
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2. The parties have entered into this Agreement in order to avoid the uncertain 

outcome of litigation. Nothing in this Agreement should be constmed as an admission of 

liability by Defendants, and cannot be used as an admission by either party in this or any other 

proceeding. Neither this Agreement nor any action to carry out this Agreement is or may be used 

as an admission by or against the class members or class counsel regarding the lack of merit of 

the claims asserted. The parties agree not to use this Agreement or any of its terms or provisions 

in any other case or matter to argue that any party has conceded that any particular action must 

he taken or not taken. 

1. This Agreement. including the Plan of Compliance, is the product of multiple 

kngthy nq~otiation sessions, and compromise hy the Plaintills. the Plaintiff Class, and the 

I >c fi.:ndants. 

4. To help ensure effective implementation of the Plan of Compliance, the State 

I kkndants have received input, through counsel from the ('lass Plaintiffs, who arc the intended 

hcndiciaries of the Plan of Compliance. 

5. The Department shall provide quarterly reports to the Advocacy Center and to the 

kad plallltitls' attomey (as designated by the Advocacy ('enter) of its progress in implementing 

th1s AgrLTIIH:nt. At the request of either party. a meetlllg to lhsn1ss implementation issues shall 

ht· sd1L·dulcd within ten days. 

h. The Parties have agreed that the ( 'ourt will n:tam jmisdiction of this litigation 

1111td June .lO. 2007, at which time this case wJII he disnusscd with p•t·judicc except as to the 

d;ums l\11· prospective dl'daratmy and injulll.:\1\'C relief of dass lllt'lllhas who h;1ve not been 

d1-..l·hargcd from the l>Sls. unless there is a pnuhng mot1o11 asscrt111g material breach. If. prior to 
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June 30, 2007, Plaintiffs in their sole discretion, believe the Defendants have materially breached 

the tenns of this Settlement Agreement, Plaintiffs may move the Court to lift the stay and 

proceed to trial pursuant to the requirements in this Part and paragraphs 7, 8 and 9 below. 

7. Plaintiffs agree to give the Defendants notice, at least thirty (30) days prior to 

filing a motion, of their intent to proceed to trial. 

S. If Plaintiffs believe Defendants have materially breached the Settlement 

Agreement, Plaintiffs arc required to give Defendants, in writing, specific reasons why they 

hclievt.: the lkfendants have materially breached the tenns of the Settlement Agreement. 

I kkndants shall provide a wrillen response to the Plaintiffs' noli tical ion within 15 days of its 

receipt. The I kfcJH.lants' response shall contain an outline of the ... teps the I kfcnJants took to 

ill\·estigate the issues the Plaintiffs' notice addressed, the results of the investigation and a 

specific plan for addressing the described problems. The response may contain a request by the 

lkkndants to extend the Agreement for a negotiated and agreed upon period of time. If no 

oJJTective action is anticipated by reason of technical impractu.:allty, funding constraints, or legal 

con-.;idcJ at ions. the Defendants' response shall include the reason and any statutes, regulations or 

ll"rlunral hases upon which they arc relying. Plaintiff,. agre~· tu adv1sc the Defendants of their 

al·rl"JlLIIIl"C or rejection of the l>cfcndants' response WJtlun :'days ul 1ts receipt. 

'J If the Parties arc unable to reach agr~'l"llll'JJI un r111 111g tlu: systemic problems 

ukntlfil'd 111 the Plaintiffs' notice letter, Plaintiff,. may then. wJtlun 'I days. move the Court to litl 

thl' stay and seck a resumption of the litigation. 

l) 
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I 0. If the stay is li fled, the Parties agree that they need and will jointly request that 

the Court give them at least six months for discovery with a two-month discovery cut-off prior to 

trial. 

II. The Parties agree that during the period of abatement contemplated by this 

Agreement, all discovery is stayed and will not be resumed unless or until the stay is lifted. 

12. During the life of this agreement, the Defendants specifically reserve the right to 

change, alter, amend or rescind the manner in which they provide developmental services, so 

long as such amendments. altcrations or changes conform to federal constitutional, statutory, 

n.:gulatory, or legal minima. Plaintiffs have the right to challenge in this action any such change, 

altcration, amcndmc:nt or rcse1ssiun only on the grounds that it fltils to cunfom1 to fcdcral 

constitutional, statutory, regulatory or legal minima, and that such change leads to a material 

breach of this agreement. 

ll. Prior to requesting any amendment of the Medicaid State Plan that affects rights 

secured hy this Agreement. l>efcndants will give reasonable notice to the Advocacy ('enter of 

their intent to seck such an amendment. The Parties agree that if Defendants rc4uest a waiver 

for any provision of federal law applicable to the delivery of Mcdrcaid or other devclopmental 

s<.:rvic.:cs ami the w;uver is ~r01ntcd by the United States l>epartnu.:nts of llealth and !Iuman 

Scrvit·cs or the ('enter f(,r M~:,hcare and Medicaid Services as the case may he, Defendants will 

nnt he deemed to he 111 norr-rompliance with the terms of this A~reemcnt. 

14. The Plaintiffs a~ree to waive ullomeys' fees and costs 111 this rase, so Jon~ as 

lkft:ndants do not matnially hrcach the terms of this Agreement. lnth~: ~:vcntthat Plaintrffs 

scek to n:sumc litigatinn nfthc merits ofthc undcrlying c.:laims rnthrs al'lrou, and ar~: awardcd 

10 
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relief on the merits, Plaintiffs reserve the right to seek the award of reasonable attorneys' fees 

and costs since the inception of this litigation. Defendants also reserve the right to challenge any 

such request for attorneys' fees and costs. 

15. All Parties and their counsel will use their best efforts to obtain Court approval 

pursuant to Rule 23(e) of this Agreement. 

16. The Parties' hreach, or alleged breach, of this Agreement (or of the terms 

contained herein) will not he used hy any party as a basis for any further litigation. 

17. Each of the signatories to this Settlement Agreement on behalf of the I kfi:ndants 

repn.:s~:nts that he or she wdltake all necessary steps to comply with the requirements of !-'lorida 

Statute ~ 45.0(,2, !·Ia. Sial (2003 ). 

IN WITNESS\\ HEREOF, the Parties to this Settlement Agreement have ex~:uJt~:d the 

same as of the j~y of June, 2004. 

For Plaintiff.<;: 

ADVOCACY ('f:Nli·R H >K PERSONS 
WITH I>ISABIUTII·:s. I'.;<. 

;L~-:#~ 
lllliW.RT <iKISSOM 
C icneral ( 'ounsd/ Al"l111~~ I ,~·n1t1\'l.' llircctor 
Fla. Bar No. 0 I hh 7X 
I 000 N. Ashley I >n\'c, SuJtl· "~I ' 
Tampa, Florida .nho2 
X I VD.1-2 1J20 
FAX: XU/D:\-2'JI7 

1:1.1.1~N M. SAII>l·MAN. I·SC)IIIRF 
1-'la. Bar No. <UX7S I 
Koger Williams l ln1\ cl-.11\ 
RalphS. Papitto 1 a\\ Sl·luud 

II 

For Defendants: 

CHARLES J. CRIST. JR. 
ATTORNEY GENERAL 

STH'IIANIE A. DANIEL 
Sl·nior Assistant Attorney ( ietH.:ral 
Fla. Bar No .. n2)05 
< 'III·:STI~RFIU .1> SMITH . .JR. 
( 'hieL State Programs Branch 
Sl·nior Assistant Attorney ( iclll'tal 
1:1a. Bar No. OX52X20 
( >flirc of the Attornt.:y ( icncral 
The ( 'apitol, Sui I!.: 1'1.0 I 
Tall;1hassce. J.'londa _,2.N'J I OSO 

SS0/414-.1.100 
I:AX: S50/4SH-4S72 



Case 1:98-cv-00673-JEM   Document 296    Entered on FLSD Docket 06/17/2004   Page 12 of 12

• Ten Metacom Avenue 
Bristol, Rhode Island 02809 

STEVEN J. SCHWARTZ, ESQUIRE 
ROBERT D. FLEISCHNER, ESQUIRE 
Center for Public Representation 
22 Green Street 
Northampton, Massachusetts 0 I 060 

I 2 


