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vs. I “ ) Civil Action
2002 )  No. 01C9551
JACKIE GARNER Dmector of Illinois ) Judge Darrah
Department of Publlc Axd )
, )
'“*"‘"‘?DS?fsgdggtn . )
DEF!I:?}NDANT’S MEMORANDUM IN SUPPORT OF HER

INTRODUCTION

Plaintiff is the guardlan and mother of Eric Radaszewski, who suffers from brain cancer

and has lost many mental and physical functions. Defendant is the Dll‘CCtOI‘ of the Illinois
Department of Pubhc A1d ("IDPA"). Until August 2000, when he became 21 years old, Eric,
who lives with hlS parents received 16 daily hours of in-home nursing funded by Illinois’

Medicaid program In i’ebruary, 2000, IDPA determined that, after Eric turned 21, he would
A
only be entitled tp_gn:egggeptlonal care rate of $4,593 per month under its Medicaid Home

Services Waiver Pgogram, Plaintiff alleges that this rate, which was capped at the alternate cost

of care for Eric at a skilled nursing facility, was only sufficient to pay for approximately five

daily hours of in-hori ‘n{ﬁ‘sing

Y e ]

On December 1 2000 Plaintiff brought a state court action for injunctive relief against

Defendant’s predcgcsssi),r.}_n_ofﬁce challenging IDPA’s reduction of the amount of in-home
private duty nursméprg\uded to her son. Plaintiff’s four-count Complaint charged that IDPA’s
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limitation of pnv\a?éhc‘i’u“t;"nmsmg services for adult Medicaid recipients constituted an invalid
rule not adopted pursua,nt 1o notice and comment rulemaking procedures specified in Illinois’
Administrative ProcedureAct (“APA”), 5ILCS 100/1-1 et seq. (Count I); IDPA violated Illinois’
Medicaid Plan by fallmg to provide Eric with all the private duty nursing described in the Plan

(Count IT); IDPA’; s refusal to cover all the private duty nursing sought for Eric violated 89 Illinois

Administrative Code (“ILAC”) §140.435(b)(2) (Count III); and IDPA breached a contract by not
Mu.&-m

providing Eric all the pnvate duty nursing included in Ilinois’ Medicaid Plan (Count IV). On
December 19, 2000 thq, state court entered a Temporary Restraining Order requiring IDPA to
maintain the 16 da 1ly hours of private duty nutsing prevrously received by Eric.

On February 2, 2001 , the Health Care Financing Administration ("HCFA") of the United
States Department, ofHealth and Human Services, approved an IDPA State Medicaid Plan
Amendment, effectxve retroactlve to January 1, 2001, which removed coverage of private duty

nursing from the Pla.n by deletlng all provisions regarding this service. See attached Exhibit A.

[
ot
I

On September 1, ‘66" DPA amended 89 ILAC §§140.435 and 140.436 to strike all text relating

to Medicaid coverage for private duty nursing services. 25 Ill. Reg. 11880 (September 14, 2001).

See attached Exhrbnt B

On November 15 2001, the state court granted Plaintiff leave to file a Supplemental

5

Complaint mstanter Although she realleged the four counts previously brought in her initial

Ws»--

Complaint and. brought anew count alleging that IDPA violated the APA in amending 89 ILAC

§§140.435 and 140.436 (Count V), Plaintiff added two new counts alleging federal law -

violations. Spec1ﬁcall)f','Plamt1ﬁ’ complained that IDPA’s refusal to provide Eric the amount of
in-home nursmg she sought violated Title II of the Americans with Disabilities Act ("ADA"), 42
U.S.C. §12137, and-_-onc. o¥its implementing regulations, 28 C.F.R. §35.130 (Count V1) and that

22-
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of its 1mplement1qg“regplwatlons, 28 C.F.R. §41.51(d) (Count VII).

Because:_l?izﬁ;iiti:ffqamended her Complaint to add new claims arising under federal law,

N O
Defendant removed this ‘C‘ase to federal court on December 14, 2001. On April 30, 2002, this

{
Court remanded, Rla.lnt;ﬂ?s state law claims (Counts I-V) to state court, while retaining

1 ‘
Civil Procedure 12(c) Dgfendant now moves for entry of judgment on the pleadings on Counts
VI and VII of Plamtlff'; s_':Supplemental Complaint for Injunctive Relief.

ARGUMENT

Underthe?aétgégetforth in her Complaint, Plaintiff has failed to state a legal claim for

which relief may begréfnted A Rule 12(c) motion for judgment on the pleadings can be used to
ok
challenge the legal sufficiency of a complaint and, when so used, is evaluated under the same

standard as a Rﬁle 12'(5)(6) motion to dismiss for failure to state a claim upon which relief may

be granted. mteg Ag L;geg, Inc. v. ALG, Inc,, 912 F.Supp. 353, 361 (N.D. Ill. 1995),

reconsidered on other grounds 916 F.Supp. 793 (N.D. I1l. 1996). Thus, entry of judgment on the

pleadings is appropnate_when, taking all the factual allegations in plaintiff’s complaint as true,

defendant is clearly_engﬂed to judgment as a matter of law. Flora v. Home Federal Savings and
gl

Loan Association, 685:F.2d. 209, 211 (7" Cir. 1982). Although the district court must view the

facts in the llghtniost ﬁéﬁbrable to.the nonmoving party, it is not bound by that party’s legal

7

characterization. of the facts National Fidelity Life Insurance Co. v. Karaganis, 811 F.2d 357,

358 (7" Cir. 1987) Eu,rthermore on a motion for judgment on the pleadings, the court may

’ l
consider documq,r‘lj(g.}ggg;porated by reference into the pleadings and may also take judicial
notice of matters of public regord. United States v. Wood, 925 F.2d 1580, 1582 (7" Cir. 1991).

P
b

3.
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I. Count VI The k":'C aim

Plalntlﬁ'_hg,s,name,d IDPA’s Director as defendant in this case. Title II of the ADA,
however, prov1des thatw"'_[I\I]o qualified individual with a disability shall, by reason of such

disability, be exclqded‘ f_rom participation in or be denied the benefits of the services, programs,

or activities of é‘ﬁﬁﬁl‘ié"é'ﬁtity, or be subjected to discrimination by any such entity." 42 U.S.C.
§12132. A "publlc entlty" means "any State or local government" and "any department, agency,
special purpose dlstnct or other instrumentality of a State or States or local government." 42

l

U.S.C. §12131(1)Q§land (B). In Walker v. Snyder, 213 F.3d 344, 347 (7* Cir. 2000), the

.........

I of the ADA] 1s the pubhc body as an entity." Public officials cannot be sued as proxies for the
entity. 213 F.3d at 346 Accordmgly, the court ordered dismissal of a Title II ADA claim
brought against the dmeclor of the Illinois Department of Corrections. 213 F.3d at 347.
Subsequently, in EguggE egu v. Ryan, 2001 WL 840583, *5 (N.D. I11. 2001), the court, bound by
the Walker holdlng, d1§m1ssed a Title II ADA claim brought against various state officials,
including IDPA’s.Dn‘ecIor This Court must likewise dismiss Plaintiff’s Count VI ADA claim,
which is lmprqpeglx Tbgg}lght against an individual state official, not a public entity.

B. There :!isfﬂij(').iilifnfgrceable Right for Eric to Receive In-Home Private Duty Nursing

In Count " \'lhi:"j’l?ainuﬁ' contends that IDPA. must provide Eric with in-home private duty
nursing becaus'e.it»;is le?&ge;iiy compelled to afford services to the.disabled in the most integrated
community settumropnate to their needs. Supplemental Complaint, §{40-45. Plaintiff is
really charging a uolatlon of one of the ADA’s implementing regulations rather than of the ADA
itself. 28 C.F.R. §35 12 (d) provides that "A public entity shall administer services, programs,

-4-
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and activities i in. the most integrated setting appropriate to the needs of qualified individuals with

disabilities." The,ADA 1tself however, merely prohibits discrimination against the disabled and
their exclusion from g;oygmment services. 42 U.S.C. §12132. No community integration
requirement can bQ,fOlindln the statutory text. Under Plaintiff’s interpretation, 28 C.F.R.
§35.130(d) requir,;fs"éﬁ'umative action beyond what is required by the ADA. However,
regulations creatmg nghts independent of any federal statute are not enforceable laws. Mungiovi

v. Chicago Housmg Authon;x, 98 F.3d 982, 984 (7" Cir. 1996) . See Harris v. James, 127 F.3d

993, 1009 (11* Clr 1997) (if regulatlon goes beyond explicating specific content of statute and

imposes dlstmct obhgatmns in order to further broad statutory objectives, regulation is too far

removed from congress1ona1 intent to create federal right enforceable under §1983).

H
}.,

For mggance in Alexander v. Sandoval, 532 U.S. 275, 121 S.Ct. 1511, 149 L.Ed.2d 517

(2001), the Suprcij?jé, C‘ourt held disparate-impact regulations promulgated under Title VI of the
Civil Rights Act of 1964 to be unenforceable. Title VI provided that no person shall, "on the
A
ground of race, color, or national origin, be excluded from participation in, be denied the benefits
EI

Sl
of, or be subjected to discrimination under any [covered] program or activity.” 42 U.S.C.
§2000d. Relying on a regulation forbidding funding recipients to utilize administrative methods
having the eﬁé"ct‘df sub_]ectmg individuals to discrimination, plaintiff tried to compel

accomodation of non-Engllsh speakers in administration of driver’s license examinations. Any

right of action to. enfotce ‘Title VI did not include a right to enforce regulations proscribing

t
[

activities having a_‘d__is_p_arate racial impact because Title VI interdicted only intentional

discrimination. 532U }S' at--, 121 S.Ct. at 1519. The regﬁlation sought to be enforced did not
i
apply Title VI, but rather prohlblted conduct that the statute permitted. 532 U.S. at --, 121 S.Ct.

at 1519. F ederal agenc;es were authorized to "effectuate” Title VI by issuing regulations, 42

4 .

[ —
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U.S.C. §2000d-1 but they could only effectuate rights already created by the statute and could

not themselves create new rights or rights of action. 532 U.S. at --, 121 S.Ct. at 1520-21. The
regulation in Sandova] could not create a right that Congress had not already incorporated in the
enabling statute., 532 U S. at --, 121 S.Ct. at 1522.

Under the Supr;eme Court’s holding in Sandoval, the "integration mandate" in 28 C.F.R.
§£35.130(d) cannotcrezrtea right to compel IDPA to arccomodate Eric with in-home nursing
because this requireme;t cannot be found anywhere in Title II of the ADA. Title II only
prohibits IDPA. fronr e;;.ccludmg Eric, by reason of his disability, from those services it otherwise
provides. Plamtlff however, interprets 28 U.S.C. §35.130(d) as requiring IDPA to create new
and additional servrces so that Eric may receive government benefits at home. This affirmative
action requrrement canrlot be created by regulation alone, for the language of the ADA itself does
not impose an afﬁrmatrve action requirement on public entities. The United States Attorney
General is authorrged, ,Pyrsuant to 42 U.S.C. §12134(a), to promulgate regulations that
"implement” TitleiiI' :biit:.this authority is necessarily limited to implementation of this Title’s
prohibition of drscnmmatory exclusion of the disabled from government services. Plaintiff’s
suggested readmg of 28 C.F.R. §35.130(d) does not implement 42 U.S.C. §12132; rather it

creates a whole.new expansrve range of affirmative governmental obligations not encompassed

by the language of the enabhng statute. Plaintiff cannot bring a claim for relief based on 28

C.F.R. §35. 130(d) because the regulatory violation she alleges does not constitute a violation of

42 US.C. §12132 See Part I-C below.

C. The ADA Does Not Require IDPA to Provrde Eric With In-Home Nursing Care

The ADAdoesTnot require IDPA to provide Eric with in-home private duty nursing, a
service not covered by Illmors Medicaid Plan, just so that he will not have to be institutionalized

{

-6-
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in a nursing homq.,]}ltle,ll of the ADA is only an anti-discrimination statute prohibiting public
entities from exch:_:ldin'_gf'the disabled from government services, programs or activities. 42 U.S.C.
§12132. As such,“the,é&-DA does not affirmatively require IDPA to provide the disabled with
services not oﬁ"ére;a to Ean'yone else. The Supreme Court cautioned in Olmstead v. Zimring, 527
U.S. 581, 603, n. 14 1'2'1“'9'; S.Ct. 2176, 2188, n. 14, 144 L.Ed.2d 540 (1999), that "We do not in
this opinion hold. that the ADA imposes on the States a ‘standard of care’ for whatever medical
services they render, or that the ADA requires States to ‘provide a certain level of benefits to

individuals with’ dxsabdmes "' Rather the Court held that "States must adhere to the ADA’s

nondlscnmmatlon requlrement with regard to the services they in fact provide." 527 U.S. at 603,
n. 14; 119 S. Ct at 2188 n. 14 (emphasis added).

The ADAcann,ot be used to challenge the adequacy of the care provided to the disabled
or to obtain beneﬁtsfo;'the disabled that are not available to anyone else. The ADA does not
guarantee spemﬁcbenéﬁts Wright v. Giuliani, 2000 WL 777940 (S.D.N.Y. 2000), p.8, af’'d
Wright v. G1uham,23 6F3d 543 (2d Cir. 2000), or insure any particular level of medical care for
disabled personé".‘;ﬁ.'x%ﬁfl'. v. Essex County Board of Freeholders, 91 F.Supp.2d 781, 788 (M.D.

Pa. 2000). The ADA nelther sustains actions seeking special services or affirmative assistance

for the disabled, Qharhe H. v. Whitman, 83 F.Supp.2d 476, 502 (D. N.J. 2000), nor even assures

maintenance of sel_'vxcqs ‘previously provided. CERCPAC v. Health and Hospitals Corporation,.
147 F.3d 165,168_(2d,gml 998). The disabled do not have a right to more public services than
the non-disabled éVéhéthbugh the disabled need them. Lincoln CERCPAC v. Health and

Hospital Cogporatlon, 977 F.Supp. 274, 280 (S.D. N.Y. 1997), aff’d 147 F.3d 165 (2d Cir. 1998).

Therefore the dlsal;led cannot use the ADA to challenge the substance of the services they

receive. Doe v. Pfrommer 148 F.3d 73, 84 (2d Cir. 1998).

-7-
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The ADAAonlyrequues that services provided to others not be denied to the disabled.

’ Rodriguez v. City ofNew York, 197 F.3d 611, 618 (2d Cir. 1999). A state does not unlawfully
discriminate agaiitét'th;;&isabled by denying a benefit not provided to anyone. Townsend v.
Quasim, 163 FSuﬁp,.Z,&,iZM, 1286 (W.D. Wash. 2001). No matter how much the disabled may
need additional segvicés;,the ADA does not require that substantively different services be
provided to themWn[g ht v. Giuliani, 230 F.3d at 548. Thus, under the ADA, a state need only
provide the disabled'wgi:th meaningful access to "such services as may be provided," regardless of
whether such serv1<>es ate adequate Wright v. Giuliani, 230 F.3d at 548. Under the ADA, it is
not the role of’ the cour‘ts o determine what benefits a state must provide. Rodriguez v. City of
New York, 197 F3d ‘at;. 619 Rather it is within the purview of the legislative branch to

determine what substahtlve benefits should be granted. Wright v. Giuliani, 2000 WL 777940,

p.8. L \

In Rodnguezv Clty of New York, 197 F.3d 611 (2d Cir. 1999), the Second Circuit
addressed the city’s fa).hlxe to include safety-monitoring among the home care services provided
to mentally disabl'e,d,.l'\/Ife‘c'iicaid recipients requiring assistance with daily living tasks. Plaintiffs
complained that this fahme violated the ADA because they could not continue living at home
without safety momtormg The court noted that nobody was provided safety monitori ng and that
the services prov1ded to the mentally disabled were no different from those provided to anybody
else. 197 F.3d at 618 Therefore the city did not violate the ADA by failing to provide this -
benefit to plamtlﬁs 15"”1“ 3d at 619. Since the ADA only required that services provided to
others not be demed to, the disabled, plaintiffs were not really alleging discrimination, but rather
were challengmg the substance of the services they received. 197 F.3d at 618. The court flatly
rejected any contehtlen_s that the ADA requires the states to provide new benefits to the disabled

-8-
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or to provide them“\iatixgufﬂclent benefits to remain out of institutions. 197 F.3d at 619.

needy disabled pel__'sqn%_who were Medicaid eligible for nursing facility care, but who had excess
income, challengc;d thefil";._exclusion from a home and community based waiver program for
categorically needy re01p1ents Plaintiffs contended that the state’s failure to provide them with
similar home-based ser:vxces violated the ADA because they were not receiving care in the most
integrated setting gpprc;}priate to their needs. The court held that, inasmuch as the ADA only

A
. H

forbids exclus_ion.ﬁfq’n_f_g_o:yemment programs by reason of disability and the disabled can still be

excluded based on&thgl:unrelated grounds, the state did not violate the ADA by excluding
plaintiffs on the b;cisis of their income. 163 F.Supp.2d at 1284. Since plaintiffs exceeded the
income limits of the home-based program, they could not meet that program’s essential eligibility
requirements. 163 F. Supp 3d at 1284-85. Modification of the program’s income limit would be
a fundamental altgg:at.x.o:n‘of an essential eligibility requirement and was not mandated by the
ADA. 163 F Supp2di285 The ADA merely required nondiscrimination with regard to
services the state actuaily provided. 163 F.Supp. at 1287. Because the state did not provide
home-based programs to the medically needy, the integration mandate contained in 28 C.F.R.
§35.130(d) did not. compgl creation of such programs for plaintiffs. 163 F.Supp. at 1287. See
also Hodges v. Smith, ?lOF .Supp. 646, 649 (N.D. Ga. 1995) (no cause of action under ADA to

require state to r'e'?ﬁr‘ﬁ'e‘?payments for nutrient which had been discontinued when severely

retarded Med1ca1d re<:1p1ent turned 21 years old, notwithstanding argument that plaintiff would
be forced to leave hlS fam1ly and live in nursing home); Egan v. DeBuono, 259 A.D.2d 414, 688

N.Y.S.2d 18 (N .Y,_ __S_up_,__C_t. App.Div. 1999) (determination that person suffering from bipolar

H
ot
+

disorder was no lo*rig:er.éli.gible for 24-hour in-home personal care services did not violate ADA’s

.
Tt
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integration reqiﬁ‘réjiﬁgnitﬁdcspite allegation that plaintiff would be institutionalized in nursing
home). 1

In the pr'e:s:?:"ﬁ;t'~ case IDPA’s refusal to provide Eric with in-home private duty nursing is
based on his age, not h1s disability. Illinois’ Medicaid program provides private duty nursing
only to children under 21 years old who are identified as needing this service through an EPSDT
screening (Early aqd_ngt;_odlc Screening, Diagnosis and Treatment Program). Services under
Illinois’ EPSDT pi'égra:m are only available to persons under age 21, 305 ILCS 5/5-19(a), and
private duty nursmg 1s Eb}bvided to these children because federal law requires provision of this
optional MedicajdA serx};iéé to EPSDT participants, even though it is not covered in this State’s
Medicaid Plan.. 42 U S C §1396d(r)(5). A state may exclude the disabled from a program on
the basis of the1r age, wh1ch is a factor unrelated to their disability. See Hodges v. Smith, 910
F.Supp. 646, 649 (N D ‘Ga. 1995) (after former EPSDT participant turned 21, ADA did not

require contmued Medlca.ld reimbursement for his liquid diet); Aughe v. Shalala, 885 F.Supp.

1428, 1433 (W. D Wash 1995) (AFDC program eligibility requirement based on age did not
violate ADA). Su;ce,Enc_ls an adult, he cannot, as the ADA itself requires, 42 U.S.C.
§12131(2), be a "quahtxed individual" who "meets the essential eligibility requirements" for the

receipt of an EPSD_']Zsemce such as private duty nursing. Under both federal and state law, the

EPSDT program prov1des services only to children and thus this age restriction is an essential
l .

eligibility requ’ireme‘nt '-Eurnishing. private duty nursing to Eric, as Plaintiff requests, would
fundamentally altcx.],be,s;haracter of the EPSDT program. A public entity, however, is not

required to make . a modlﬁcatlon in its policies, however arguably reasonable, if that modification
D

"would fundamental _y alg the pature of the service, program, or activity." 28 C.F.R.

§35.130b)(7). .- i
-10-
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Since IDPA dc{es not provide private duty nursing to any adult Medicaid recipient, it
cannot discrimiﬁaie agamst Eric on the basis of his disability by not providing this service to him.
Under the guise of alleglng an ADA violation, Plaintiff is actually challenging the adequacy of
the nursing serv1ces IDPA reimburses, which she alleges are insufficient to allow Eric to
continue re51d1ng_ gt ,‘hogn,_le. The ADA, however, only dictates evenhanded administration of
whatever semcelePA _actually provides to the public. The ADA does not require IDPA to
provide the dlsabledsufﬁcwnt services to remain at home. Consequently, the ADA does not
require IDPA tocLe"ate‘and fund new services especially for Eric, no matter how salutary such

services could bc.gg.h@w, socially desirable it might be to keep him out of a nursing home.

A. There 1§ Ng Enfgrceable Right for Eric to Receive In-Home Private Duty Nursing

The Rehabdltatlon Act of 1973 provides that "No otherwise qualified individual with a
disability m_th;nu%mz_e__q,&ates .. . shall, solely by reason of his or her disability, be excluded from
the participation m, lbq,f,d,e'nied the benefits of, or be subjected to discrimination under any
program or acﬁvit;' recelvmg Federal financial assistance." 29 U.S.C. §794(a). An
implementing’ Mrig»l‘x‘lfn?‘n states that "Recipients [of federal ﬁnanc1a.l assistance] shall admmlster
programs and. acﬁmhes'm the most integrated setting appropriate to the needs of qualified
handicapped persg‘_pgj' :,2,8, C.F.R. §41.51(d). Like the ADA, the Rehabilitation Act is only an
antl-dlscnmmatmn_stamtq Insofar as Plaintiff interprets 28 C.F.R. §41.51(d) as requiring states.
. to fund any and%éerwce necessary to keep the handicapped out of nursing facilities, that
regulation is afl uxfauthpnzed implementation of the Rehabilitation Act and creates no
enforceable nghug_.suqh.semc&s for the same reasons as stated in Part I-B of this Memorandum
regarding the ADA's s1m1lar implementing regulation.

-11-
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The fmaj:_iéiélqibligation Plaintiff seeks to impose on the states is potentially enormous
and, indeed, coﬁld"{:eveil be ruinous. Hundreds of thousands of disabled and handicapped
individuals either;curréntly receive Medicaid-funded care in nursing homes or will eventually
become eligible. for such care. Many of these persons could instead be maintained at home if a
sufficient amount of expenswe private duty nursing were made available. Under Plaintiff’s view
of the Rehabilitﬁti_véﬁ}'\'}éi;‘states would be required to provide exactly this type of in-home care to
every such actual .or'pétential adult Medicaid nursing home resident. Neither the Rehabilitation
Act nor its impléréenti}izg regulations can plausibly be read as imposing a sweeping and open-
ended deinstitutiqgaﬁzjﬁlﬁon mandate on the states as a condition on federal funding. The

Rehabilitation Act 'i's 'lcfzgislation enacted under Congress’ spending power. Stanley v. Litscher,

213 F.3d 340, 344 (7" Cir. 2000). Legislation enacted under the spending power must
unambiguously imposé. a condition on any grant of federal money, particularly where it is alleged
that Congress mtendedlhe states to fund an entitlement. Pennhurst State School and Hospital v.

Halderman 451US 1 17, 101 S.Ct. 1531, 1540, 67 L.Ed.2d 694 (1981). In Pennhurst, the

Supreme Court hqld thpt the Developmentally Disabled Assistance and Bill of Rights Act did not
require the statest‘oda_ssume the high cost of providing the mentally retarded with "appropriate
treatment™ mtheﬂleasuesmcuve environment.”" 451 U.S. at 18, 101 S.Ct. at 1546. In the
present case, a sﬁé&iﬁci@cinstitutionalization mandate cannot legitimately be extracted from a
vague requiremen’; to ajdminister programs in "the most integrated setting appropriate to the needs
of qualified hén&igéppéd"persons" (language found in an implementing regulation and not in the

statute itself). 28 C F. R . §41.51(d). Such indeterminate regulatory language cannot support

Plaintiff’s claMMehabmtanon Act requires IDPA to provide Eric with in-home nursing.

-12-
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B. The Rchabiiitation Act Does Not Require IDPA to Provide Eric With In-Home
Nursing Care

Because tkie.ReZhabilitation Act is materially identical to, and the model for, the ADA,

except that it is hmlted to programs receiving federal financial assistance, courts need not address

a Rehabilitation Aét cla1m separately from an ADA claim. Crawford v. Indiana Department of
Corrections, 113 F.3d 481, 483 (7™ Cir. 1997). Courts rejecting ADA claims also reject them

when brought unc'l_gn___ﬂ_;é,Rehabilitation Act in a separate count. See e.g. Rodriguez v. City of

New York, 197 F3d 6;1_1, 618-19 (2d Cir. 1999). Thus, for the same reasons stated in Part I-C

regarding the ADA,,thé:.Rehabilitation Act does not require IDPA to provide Eric with in-home
nursing. Morwv@r;','ngipher the language, purpose, nor history of the Rehabilitation Act reveals
any Congressional ii‘i’fe_‘ﬁ‘t“t’o impose an affirmative-action obligation on recipients of federal

funds. Sou ea‘é"“‘ Co unity College v. Davis, 442 U.S. 397, 411, 99 S.Ct. 2361, 2369-70,

60 L.Ed.2d 980 (1979)

In Alexanc!er v.2 Choate 469 U.S. 287, 105 S.Ct. 712, 83 L.Ed.2d 712 (1985),
handicapped Medfééid??ééipients asserted that reducing the number of annual hospital days
covered by a state program violated the Rehabilitation Act. The Supreme Court pointed out that
the reduction left Bbth ghzmdicapped and nonhandicapped Medicaid recipients with the same
services. 469 U.S_at. 302 105 S.Ct. at 721. The greater need of the handicapped for prolonged
hospital care did not reqmre the state to single them out for more coverage, even if the remaining
services were madequate 1469 U. S at 302-03; 105 S.Ct. at 721. The Medicaid Act conferred
substantial dlscretlon othhe state to determine the amount and scope of its coverage and the
Rehabilitation Act,did\:not override that discretion. 469 U.S. at 303; 105 S.Ct. at 721. The state
did not need td..ch;&_(.)'s‘éftﬁ.é:‘ benefit option most favorable, or least disadvantageous, to the

-13-
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handicapped. 469IJ~S:§307, n. 32; 105 S.Ct. at 723, n. 32. The Rehabilitation Act assured
evenhanded treéﬁhf‘e;t‘,“;ﬁﬁdid not guarantee that the handicapped would receive "adequate health
care" preéiééfj}"m their particular needs. 469 U.S. at 303-04; 105 S.Ct. at 721-22. See
also Parks v. Pavko vic,;75__3 F.2d 1397, 1409 (7" Cir. 1985) (Rehabilitation Act does not force
states to create spec1al programs for handicapped children). In the present case, Plaintiff wants
IDPA to take afﬁfgért;iﬂ\?éf_;étion by providing her son with private duty nursing, an in-home
service not cové;éé for}a.ny adult recipient under this state’s Medicaid program. This type of
affirmative action ?Siffthfféfhandicapped, however, is not mandated by the Rehabilitation Act.
HI. CONCLUSION
THEREFORE, ifér_the reasons stated in this Memorandum, Defendant respectfully
requests this Coﬁr_t; to gra.nt her Motion for Judgment on the Pleadings and enter a judgment in
her favor oncama VII of Plaintiff’s Supplemental Complaint for Injunctive Relief.
Respectfully submitted,

James E. Ryan,

Attorney General of Illinois
James C. O’Connell ,
David Adler : By: {%
Christopher S. Gange . ... e
Assistant Attomeys Gcneral -

(Of Counsel) .

160 North LaSalle Street
Suite N-1000 ‘

Chicago, Illinois 60601
(312) 793-2380. e
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