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UMNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

WILLIAM LONG, CHARLES TODD LEE,
RODNEY PETEHSON,

JOHN BCOYD, CLAYTON L. GRIFFIN,
MARGARET WASHINGTON,

and LOUISE SEYMOUR,

on behalf of themselves and all others
simitarly situated,

Plaintiffs,
s F o EC
T e 7 B IS
v Case No. b (190 2z ~EAF 1L

DR. ANDREW AGWUNORBI, in his official
capacity as Secretary, Florida Agency for
Health Care Administration,

DOUGLAS BEACH, in his official capacity
as Secretary, Florida Department of

Eider Affairs, and

CHARLIE CRIST, in his official capacity
as Governor, State of Florida,

Defandants,
/

CLASS ACTION COMPLAINT FOR
DECLARATORY AND INJUNCTIVE BRELIEF

PRELIMINARY STATEMENT

1. This is & statewide class action brought on behalf of Fiorida residents
vé?%o currently, or at any time during this litigation, are Medicaid eligible adults with

disabilities; are unnecessarily confinad to a nursing facility that receives Medicaid
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funds; desire to reside in the communily instead of a nursing facility, and could
reside in the communily with appropriate services. Class members are being
unnecessarily institutionalized because of Defendants’ {aifure io cz}éer services and
support in appropriate, integrated community setlings.

JURISDICTION

é, This is an action for declaratory and injunctive relief under the
Americans with Disabilities Act (ADA}, 42 U.5.C. § 12132 and the Hehabilitation Act
of 1973, 29 U.S.C. § 794(a} (Section 504}, |

3. This Court has jurisdiction over the subject matter of this action
pursuart to 28 U.S.C. §§ 1331 & 1342. ?laintiﬁs‘ claims for declaratory and
injunctive relief are authorized under 28 U.S.C. §§ 2201-02 and 42 U.S.C. § 1983.
At ail times relevant 1o this action, Defendants have acted under color of slate law.

VENUE

4, Venue lies in the Northern District pursuant to 28 U.S.C. § 1381(b),
and in the Tallahassee Division, hecauss the Defen@_aﬁm officially reside there.
N.D. Fla. R. 3.2(A).

NAMED PLAINTIFFS

5. Named Plaintiff WILLIAM LONG is a thirty-four year old man who is
currently unnecessarily confined to a nursing facility localed in Jacksonvilie, Florida.
Heis a person with a diéabé%iiy, He is oligible for Medicaid, which govers all or ;:;ari
of the nursing facilify’s services. He wishas o live in the community with appropriate

health care and personal care services.
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8. Named Plaintiff CHARLES TODD LEE is a sixty-six year old man who
is currently unnecessarily confined {0 a nursing facility located in Plant City, Florida.
He is a person with a disability. He is eligible for and raceives Medgicaid, which
covers ail or part of the nursing facility's services. He wishes 1o live in the
community with appropriaie health care and personal care services.

7. Named Plaintiff RODNEY PETERSON is a sixty year old man who is
currently unnecessarily confined to a nursing facility located in Jacksonvilie, Florida.
He is a person with a disability. He is eligible for Medicaid, which covers all or part
of the nursing facility’s services. He wishes to live in the community with appropriate
health care and personal care services.

8. Named Plaintiff JOHN BOYD is a forty-nine year oid man who is
currently unnecessarily confined to a nursing facility located in Jacksonvilie, Florida.
He is a person with a disability. He is eligible for Medicaid, which covers ali or panrt
of the nursing facility’s services. He wishes o live inthe community with appropriaie
health care and personal care services.

9. Namad Plaintiff CLAYTON L. GRIFFIN is a fifty-four year old manwho
is currently unnecessarily confined to a nursing facility located in Jacksonville,
Fiorida. He Is a2 person with a disability. He is eligible for Medicaid, which covers
all or part of the nursing facility’s services. He wishes to ih}e in the community with
appropriate health care and perscnal care services. |

16, Named Plaintiff MARGARET WASHINGTON is g seventy-four year
old woman who is currently unnecessarily confined 1o a nursing fagility located in
Jacksonville, Florida. She is a person with a disability. She is eligible for Medicaid,
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which covers all or part of the nursing facility's %;ewic%, She wishes to live in the
community with appropriate health care and personal care services.

11, Named Plaintiff LOUISE SEYMOUR is a sixty-four vear old woman
who is currently unnecessarily confined to a nursing facility located in Jacksonville,
Florida. She is a peréon with a disabiiity. She is eligible for Medicaid, which covers
all or part of the nursing facilily’s services. She wishes to live in the community with
appropriate health care and personai care services,

DEFENDANTS

12.  Defendant DR. ANDREW AGWUNQBI! is Secretary of Florida's
Agency for Health Care Administration (AHCA) and ig sued in his official capacity.
AHCA is the chief health policy and planning entity for the state and is responsibie
for administering Florida’s Madicaid Program. § 20.42(3}, Fla. Stat. {(2008). AHCA
is the “single state agency” that operates Florida’ Medicald program, see 42 U.8.C.
§ 1396ala)5), and is the siate agency responsible for administering Florida's
nursing home and community-based long-term care system for people with
disabilities. Secretary Agwumoebi is responsible for the oversight, supervision and
céntroi of AHCA and its div?sions, and is ultimately responsibie for ensuring that
AHCA's services for people with disabilities are provided in conformance wiith
federal law.

13. Defendant DOUGLAS BEACH s Secretary of Florida’s Department of
Elder Affairs (DOEA), and is sued in his official capacity. DOEA is the primary state
agency responsibie for administering human services programs for the elderly and
developing policy recommendations for long-term care. § 430,03, Fla. Stat. (2007},
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It recommends legisialive budget requests for programs and services for the state’s
eiderly population. id. Among other duties, DOEA prepares, submits 1o the
Governor and the Legislature, and monitors implementation of a master plan for |
policies and programs in Florida that refate fo aging. § 430.04, Fla. Stat. (2007).
COEA funds a community c.:am service system the primary purpose of which is 2&@
g};’@veﬂtioﬁ of unnecessary institutionalization of functionally impaired elderly
persons through the provision of community-based core services. § 430.204, Fla.
Stat. (2007).

14. Defendant CHARLIE C‘RIST is the Govermnor and chief executive
officer of the State of Florida. He is responsible for {iéf‘es?irﬁgg supervising and
conirolling the executive deparimenis of staie government. Governor Crist is
yitimately msponsib%@ for ensuring that Fi.orida operates its long-term care system
for people with disabilities in conformance with federal law, He is sued in his official
capacity and only tor prospective injunctive relief.

15, Atalltimes relevant to this Complaint, Defendants were acting under
color of state law and knew or should have known of the policies, practices, acts and
conditions alleged herein.

CLASS ACTION ALLEGATIONS

16.  Pursuantto Fed. R.Civ. P. 23({a) and (b}(2). the Named Plainiiffs bring
1his aétésn on hehalf of themselves and all other persons similarly situated.

17.  The proposed class consists of:

Florida residents who currently, or at any time during
this litigation: {1} are Medicaid eligible adults with
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disabilities; (2} reside in a nursing facllity that receives
Medicaid funds; and (3) would reside in the community
with appropriate community-based services.

18.  Numerpsity: The Plaintiff class is so numerous that joinder of all its
memberg is impracticable. According to the Center for Medicare and Medicaid
Services (CMBS), the federal agency that administers the Medicaid program, nearly
8,500 nursing facility Medicaid residﬁﬁts in Fiotida have said they would rather live
inthe com’m;,sﬂity. Joinder is also impracticable because class mambers lack the
knowiedge and financial means o maintain individual actions.

19. Commonalily: There are questions of law or fact that are common {o
all Named Plaintiffs, as well as to all putative class members, including:

a. Whether Defendants violate the “integration mandate” ot the ADA and
Section 504 by requiring Named Plaintiffs and class members o be
confined to nursing facilities in order to receive long-term care
services, rather than providing those services in appropriate settings
in Plaintiffs’ homes and communitias; and

b. whether Defendants fail to inform and provide Named Plaintiffs and
class members with meaningful choice of community-based long-term
care alternatives to nursing facilities,

20.  Typicality: The claims of the Named Plaintiffs are typical of %hé claims

of the class as a whole inthat the Named plaintiffs and class members currently are

unnecessarily confined to Medicaid-funded nursing facilities and desire to live inthe

community with appropriate health care and persconal care services.
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21.  Adesguate representation: The Named Plaintiffs %szé?i fairly represent
and adeguately protect the interests of members of the class as a whole. The
Named Plaintiffs do not have any interests antagonistic to those of other class
members. By filing this action, the Named Plaintiffs have displayed an interest in
vindicating their rights, as well as the claims of others who are similarly situated.
The relief sought by the Named Piaintiffs will inure to the benefit of members of the
class generally. The Named Plaintiffs are represented by counsel who are skiiled
and knowledgeabile about civil rights litigation, disability discrimination, Medicaid law,
practice and procedure in the federal courts and the prosecution and management
of class action litigation.

22, Defendanis have acted or refused 10 act on grounds generally
'apﬁiicabie o the class, theraby making final injunclive relief appropriate with respect
o the class as a whole under Fed. R. Civ. P. 23(b){2). Although the specific
disabilities of the class members vary, they share a common need for Medicaid

services. A class action is superior to individual lawsuits for resolving this

controversy.
STATEMENT OF FACTS
Named Plaintiffs’ Allegations
William Long

23. Named Plaintiff WILLIAM LONG is a thirty-four-year-old man who
currently is unnecessarily confined o a nursing facility located in Jacksonville,
Florida. He is a person wifh a disability. He is eligible for and receives Medicaid ’

for the nursing facility's services. He wishes to live independently in the community

-
i
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with appropriate health care and psrsonal care setvices.

24.  In 2000, he became a quadriplegic and uses a’ motorized wheelchair
for mobility. Despite his disabilities, Mr. Long does not reguire extensive nursing
care or oversight. For example, he requires assistance transferring from bed,
dressing, tolleting, showering, and meaal prebaraiisn,

25.  Medicaid covers the services Mr. Long receives in the nursing facility.

£8. Many persons who have guadriplegia and who have .th@ same or
similar dally living activity impairments and needs as Mr. Long reside in the
community and their own apariments, with appropriate community-based fong-term
care services.

27.  The Medicaid-funded personal care services Mr. Long receives in the
nursing facility could be provided in the communily, as they are for many persons
with disabilities similar té Mr. Long's.

28.  Any heaith cars services Mr. Long requires could also be provided in
the community.

29.  The Defendants cover personal care and health care services in the
community for only a very limited number of peépE& situated similarly to Mr. Long.

30. Before moving fo the nursing facility, Mr. Long was empioyed and
worked laying underground ulilities for nearly nine vears.

31, He has several children, including a ten vear old daughter and a six
y@ar old son, both of whem visit him a‘é the nursing facility only once a month.

32.  Atithe nursing facility, Mr. Long must share a room with another aduit
and accordingly has little personal privacy or any space ¢ cail his own.

8
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33. Like other residents of the nursing facility, Mr. Long is confined to his
room afier the nursing facility staff transfers him t¢ bed at whatever time they decide
they are ready to fransfer him. Waiching television in common areas and walking
in the halls after that time is impossibia.

| 34, Mr. Long must shower only when the staff provide for it and he is
offered a shower only twice a week. |

35.  Although Mr. Long has requested community-based long-term care
services, 1o his knowiedge no one at the nursing facility has foliowed up on his
reguests.

36. M. tong wishes 1o live independently in the community with
appropriate health care and personal care services.

37.  Mr. Longis capable of living inthse communéty; with appropriate health
care anﬁ personal care services.

38.  Residing in the community in his own apariment or house is the most
integrated setling appropriate to his needs.

39.  Defendants have offered Mr. Long Medicaid-funded personal care and
health care services only in a nursing facility setting.

Charles Todd Lee

40,  Named Plaintiff CHARLES TODD LEE is a sixty-six year old man who
is currently unnecessarily confined to a nursing facility located in Plant City, Florida.
He is a person with a disability. He is eligible {or and receives Medicaid, which
covers the nursing facility’s services. He wishes to live in the community with

appropriate health care and personal care services.

8
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41.  in 2003, he became paralyzed on one side as a result of suffering two
strokes. From the hospital, Mr. Lee was discharged directly {0 & nursing home
without being offered to five in the community with appropriate ser#iess.

42.  He uses a manual wheelchair ?c;* mobility. Despite his disabifities, Mr.
Lee does not require extensive nursing care or oversight. For example, he requires
assistance fransferring from bed, dressing, tolleting, and showering, but brushes his
own feeth and draws with his right hand.

43.  Medicald covers the services Mr. Lee receives in the nursing facility.

44.  Many persons who are similarly paralyzed and who héve:» the same or
similar daily fiving activity impairments and needs as Mr. Lee reside in the
community and theirown apari’rﬁents, with appropriate community-based long-term
care services. |

45, ’fhe Medicaid-funded personal care services Mr. Lee receives in the
nursing facilily could be provided in the conémuniiy, as they are for persons with
disabiiitias similar o Mr. Lee’s.

48.  Any health care services Mr. Lee requirss could also be provided in
the community.

47.  Mr. Lee's trealing physician agrees that he can reside in the
community with appropriate community-based services.

48.  The Defendants provide personal care and health care services inthe
community for only a very limited number of people situated $i%"2’§§§&f§y to Mr. Lee,

éQ_, Before -his strokes, Mr. Lee worked for nearly 40 vyears as a
professional photographer, including for LIFE and Roiling Stone magazines.

HY
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50. He has several adult ch%i.dzen, who visit himm on weekends.

51,  Althe nursing facility, Mr. Lee must share a room with another adult
.and accordingly has little personal privacy or any space to call his own.

52. Mr. Lee draws and takes paratransit services once a week io swim
with & friend in a2 community pool.

53.  Other than swimming at a community pool, he rarely leaves the
nursing facitity,

54.  Mr. Lee must shower only when the staff provide for it, and he is
offered a shower only onrce or twice a week.

55.  Mr. Lee has requested community-based long-term care services and
has applied for these services. He and his family have been t0id he was placed on
Defendants’ wailing list for community-based Medicaid services.

56. Defendants have offered Mr. Lee Medicaid-funded personal care and
health care services eﬁiy in a nursing facllity setting.

57.  Mr. Leewishes fo live independently in the community with appropriate
health care and personal care serviges,

58. Mr. Lee is capable of living in the community with appropriate health.
care and personal care services. He wishes 10 reside with one of his daughters,
who has agreed that he ¢ould live with her and her husband, both of whom work and
cannot stay at hca_m@ with him fo @r&véé@ these services.

58, Residing in the community in his own apariment or house is the most
integrated setling appropriate ic his needs. in the nursing facility, Mr. Lee must
reside with only older frail persons and other persons with disabilities. He wantsto -

11
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reside with vounger people and with nondisabled persons.

Bodney Pelerson

60. Named Plaintiff RODNEY PETERSON is a sixty vear old man who
currently is unnecessarily confined to a nursing facility in Jacksonville, Florida.

61. Mr. Peterson is a person with a disability due 1o both severe geizures
and ruptured discs in his spinal cord,

62.  Asaresuifof his disability, he cannot walk withcut a wheelichair, which:
he has used since 1897,

82.  Despite his disabilities, Mr. Peterson can take his medications, toilet,
and feed himself without assistance.

84. Heis permitted to shower only three times a week and at the specific
times the nursing facility staff require.

85. Medicaid covers the services Mr. Peterson receives in the nursing
facility.

66. Many persons like Mr. Peterson who have the same or similar daily
living activily impairments and needs as Mr. Pelerson reside in the community and
their own apariments, with appropriate community-based long-term care services.

87. The Medicaid-funded personal care services Mr. Petersonreceives in
the nursing faciﬁ%y could %}é provided in the community, as they are for many
persons with disabilities similar to Mr, Peterson’s.

B8. | Any health care services Mr. Pelerson reguires could also be provided
in the community.

69.  The Defendants cover personal care and health care services in the

12
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community for only a very limited number of people situated similarly 1o Mr.
Peaterson.

70.  Belore moving to the nursing facility, Mr. Peterson was employed and
worked as a manager of a restaurant, drove a taxicab, and was in sales. Althcugh
Mr. Peterson has requested ;:ammunitywbaseé services, ¢ his knowledge no one
at the nursing facility has followed up on his requests.

71, Mr. Peterson wishes 1o live independently in the community with
appropriate health care and persenal care services.

72.  Heis capable of fiving in the community with appropriate heaith care
and personal care services.

73.  Residing in the community in his own apartment or house is the most
integrated setting appropriate o his needs.

74,  Defendanis have offered Mr. Peterson Medicaid-funded personal care
and health care services only in a nursing facility setling.

John Boyd

75. Named Plaintiff JOHN BOYD is forty-ning-year old man who is
unnecessarily confined to a nursing facility located in Jacksonville, Florida. He has
resided there since 1999. |

76. Mr. Boyd is a person with a disability. He has b@én a quadriplegic
since he was fourteen years old when he %eii off awall and was paralyzed. He uses
a motorized wheelchair for mobility.

77.  Medicald covers the services Mr. Boyd receives in the nursing facitity.

78. Despite his disability, Ms. Boyd does not require exiensive nursing

13
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care or oversight. For example, he requires assés?aﬁce transferring from bed,
dressing, toileting, showering, and meal preparation, and turning at night fo prevent
hed sores.

78.  These personal care services he receives in the nursing facility could
be provided in the community, as they are for many persons with disabiiitées;

80.  Any health care services Mr. Boyd requires couid also be provided in
the community.

81. Persons who have guadriplegia and who have the same or similar
daily living activity imparments and needs as Mr. Boyd %i?ﬁf capable of residing in the
community and in their own apartmentis, with appropriate community-based long-
erm care services.

82. Defendants provide funding in the community for services similar to
what the nursing facility providas to Mr. Boyd only for a very limited number of
peopie.

83. In order for Mr. Boyd to receive the personal care and health care
services he needs, Defendanis have conditioned them on his being in a nursing
facility.

84.  Mr. Boyd has worked for a number of years for Red Lobster, whete he
answered their 800 telephong inguiries.

85.  Mr. Boyd currently attends the Florida Community College four times
aweeak, where he studies computer program and where he will obtain an associate’s
degree in 2008, Hé has studied JAVA, Oracle SQL, college algebra, and business
data processing among other courses, After college, he wouid like to work as a

14
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computer programer.

86,  With adapfive equipment, Mr, Bovd types on his computer, uses the
internet and can brush his teeth.

87.  Mr. Boyd seeks to live in the community, preferably with a friend and
caretaker, and with periodic nursing services.,

88. Mr. Boyd is capable of living in ths community with appropriate
supports and services. |

89. Residing in the community or in his'cwn apartment or house is the
maost integrated setting appropriaté to his needs.

80. Defendantshave cffered Mr. Boyd Medicaid-funded personal care and

health care services only in a nursing facility setting,

Clavton L, Griffin

81. Némecﬁ Plaintiff CLAYTON L GRIFFIN is a fifty-four-year-old man who
cérremly is unnecessarily confined o & nursing facility located in Jacksonville,
rlorida.

82.  Mr. Griffin is a person with a disability.

93.  In 2004, he had a stroke which paralyzed his left side.

94.  Medicaid covers the services Mr. Griffin receives in the nursing facility.

95.  Currently, he uses a manual wheelchair for mobility with difficutty and
has requested a motorized wheelchalr, but has not received one,

98. Despite his éisébititia& Mr. Griffin ransfers out of bed én his own.

37.  Mr. Griffin does not require extensive nursing care or oversight.

98. He feads himself but does requires assistance showering, drassing

15
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and toileling.

99.  Mr. Griffin requires personal care only in the moming and at night.

100. The personal care éewices Mr. Gréffin receives in the nursing facility
could be provided in the community, as they are for many persons with disabilities
similar to Mr. Griffin’s.

101.  Any health care services Mr. Griffin requires could also be provided
in the community.

102. Persons like Mr. Griffin who have the same or similar daily living
activity impairments and needs are capable erf residing in the community and their
own apartments, with the appropriate community-based long-term care services

103,  Mr. Griffin has worked gince he was 12 years oiéﬁ

104, Before his stroke, Mr. Griffin received a ceriificate in electronics. He
was employed as a copier technician, worked with mailing and folding machines, as
well as general labor in power plants.

105, Mr. Griffin aitends church and goes to Wal-Mart and Winn Dixie.

106,  Mr. Griffin has told various personnel at the nursing facility that he
wants o leave and reside in the community.

107. No one has ever informed him about any Medicaid long-term ca?e
services in the community. To his knowledge, no one at the nursing facility haéﬁ
followed up on his reguests.

108. Defendanis have neverofferad Mr. Griffin community-based Medicaid-
funded personal care and healih care services similar 10 those he currently receives

in the nursing facitity.
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108, Mr. Griffin wishes to live independently in the communily wiﬁ} periodic
nursing services and other appropriate personal care supports.

140,  With approgriate personal care and health care services, Mr. Griffin
is capable of living in the community, which is the most integrated setting.

Margaret Washington

111. Named Plaintiff MARGARET WASHINGTON is a seventy-four year
old woman who currently is unnecessarily confined {o a nursing facility in
Jacksonvilie, Florida.

112, Ms., Washington is a person with a disability who seceiﬁes dialysis
three times a week.

113, As a result of her disability, she has difficulty walking and uses a a
wheeicﬁaif for mobility.

114, Ms. Washington needs personal care services to assist her with
personal hygiene.

1'15. She is able to get into and out of bad by herself.

116. Medicaid covers the services Ms. Washington receives in the nursing
facility. |

117.  Many persons like Mr. Washington who have the same or similar daily
living activity impairments and needs as Mg, Washington are capable of residing in
the community and their own apartments, with appropriate long-term cémmun%éy—
based sarvices.

118. The Medicaid-funded personal care services Ms. Washington receives
in the nursing facility could be provided in the commuﬂity, a8 they are for many

17
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persons with disabilities simiiéf to Ms. Washington's.

118, Any health care services Ms, Washingion requires could also be
provided in the community.

120. The Defendants cover personai care and health care services in the
community for enly a very limited number of peép?e situated similarly o Ms.
Washington.

121, Belfore moving 1o the nursing faciiity, Ms. Washingion has worked
since she was seventeen years old. She has worked making fiower arrangements,
a laundry presser, and a housekeeper.

122, Ms. Washington wishes 10 live independently in the community with
appropriate health care and personal care services.

123.  Sheiscapable of living in the community with appropriate heaith care
and personal care services.

124, Resicinginthe community In his own apartment orhouse isforherthe
most integrated selting appropriate fo her needs.

125. Defendants have offered Ms, Washington Medicaid-funded personal
care and health care services only In a nursing facility sefting.

Louise Seymour

126. Named Plaintiff LOUISE SEYMOUR is a sixty-four year old woman
who cur{a«ﬁ%iy is unnecessarily confined (o a nursing facility in Jacksonville, Florida.

127. Ms. Seymour is disabled dus o a severe heart preblem which
necessity surgery and a pacemaker.

128. As a result of ner disability and her operation, she could not walk

18
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without a wheelchair.

128, Despite her disabilities, Ms. Seyfnour can without assistances take her
medications, per?e:}?m most personal hygiene and feed hersel.

130. Medicaid covers the services Ms. Seymour receives in the nursing
facility. | |

| 131. Many persons like Ms, Seymour who have the same or simitar daily
living activity impairments and neeés as Ms. Seymour reside in the community and
their own apariments, with appropriate long-term community-based services.

132. The Medicaid-funded parsonal care services Ms. Seymour raceives
in the nursing facility couid be provided in the community, as they are for many
persons with disabiiities similar to Ms. Seymour's.

133.  Anyheaithcare services Ms. Seymour requires could éisa be provided
in the community.

134. The Defendanis cover personal care and health care sewééas frn the
community for only a vety limited number of people situated similarly o Ms.
Seymour.

135. Ms. Seymour atiends Florida Community College and is eaming a
certificate in special education. She goes 1o college twice a week.

136. Between 1886 and when she had her heart operation in 2000, Ms.
Seymour worked as both a housekeeper and a home-health aide.

137,  Although Ms. Seymour has requesied community-based services, to
her knowiledge no one at the nursing facility has folfowed up on her requests.

138. Ms. Seymour wishes fo live independently in the community with

19
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appropriate health care and perscenal care services.

13S. She is capable of living in the community with appropriate healih care
and personal care services.

140. Residing in the community in his own apartment or house is the most
irtegrated setting appropriate to her needs.

141. Defendants have offered Ms. Seymour Medicaid-funded perscnalcare
and health care services only in a nursing facility setting.

The Slate-Federal Medicaid Program

142. Medicaid is a joint federal and state program that covers me‘dicaE
services to low-income persons pursuant 1o Title XX of the Social Security Act, 42
U.S.C. 8§ 1396-1396v.

143, Florida participates in the Medicalid program and receives 57 cents
in federal reimbursement for every dollar it spends on Medicaid services.

144, States are not required to participate in Medicaid, but if theay do, thay
must ce}rﬁgiy with the requirements of Title XIX and its implementing regulations
promulgated by the U.S. Department of Health & Human Services ("HHE"). States
which participale must further submit o HHS a state Medicaid plan that fulfills the
reauirements of Title XIX. 42 U.8.C. § 1396a(a).

145, One of the primary purposes of Medicaid is “.i‘a furnish ... rehabilitation
and other services 1o heip families and individuals atiain or retai;'fs capability for
independence and self care ...." 42 U.8.C. § 1398, Each p&ﬁieipaﬂng State's
Medicaid plan must contain reasonable standards to determine the extent of
setvices needed 1o oblain these objectives. 42 U.5.C. § 1396a(aj{17).

20
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146, Individuals are eligible for Mediéaid it they are either “categorically
needy” or “medically needy.” Individuals who, for example, receive Supplemental ‘
Security Income ("SSI") benelits are deemed “categorically needy.”

147. Coverage of ceriain services is mandatory under Title XIX for all
persons considered “categorically needy” 42 U.S.C. § 1396a(a)(10)(AKD
(incorporating 42 U.S.C. § 1396d{(a)(1)-{8), {17), (é? ); "Mandatory” services include
services in a skilled nursing facility. /d.

148. States must also cover home health services for “any individual who,
under the state plan, is entitieé o nursing facility services.” 42 U.S.C.
§ 1386a(a){10}{D). Coverage for home heaith services must include, among other
| things, durable medical equipment, supplies and appliances suitable for uée in the
home. 42 C.F.R. § 440.70(h).

149. Medicaid also aliows states to provide for coverage of in-home and
community services, including private-duty nursing, home and community care for
functionally disabled elderly individuals, personal care services, and any other
medical and remedial care recognized under state law. 42 U.8.C. § 1396d(a).
Once a siate elects to cover an optional service, it becomas part of the staie's
Medicaid pian and is subject to the requirements of Title XiX. 42 US.C §
1396a(a)(1). |

150. Addiﬁemify} Medicaid allows states to waive certain requirements in
orderto enable people with disabilities to avoid institutié&aiizaﬁon ard receive long-
term care services in the community. 42 U.S.C. § 1396n{c). These programs are
known as Home and Community Based Services (HCBS) “waivers.”
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 Florida’ Medicaid Long-Term Care Svstem for People with Disabilities

151. Through its Medicaid program, Florida covers nursing facility services

152. Defendants provide for coverage of these services through contracts
with privately owned and operated nuréing facilities, many of which are for-profit
businesses. |

153, Defendants also provide for coverag@ of in-home and community
services o persons who would otherwise qualify for nursing facility services. These
services are also funded under Medicaid, either as home health services or through
a HCBS waiver pfogram.

154. Defendants have also chosen o include & number of optional
categories of services, including personal care services.

155, With the support of these community-based supports and services,
pecple with disabiliies are able t¢ live independently with community-based
supports and gervices.

156. Forsome people with disabilities servad in the community, Defendants
contract with private home healin agencies {o provide in-home communitylong-term
care. Other people with disabilities served in the community hire their cwn care
givers and attendants, whose wages are paid by Defendants.

167. The cost of these Medicaid-funded community programs is.far below
the average annual nursing home cost.

158. Currenily, Florida's Medicaid average nursing home aﬁnual
expenditure is approximately $§ 85,072 per year per person,
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159. Despite the fact that many, perhaps most, seniors and people with
disabilities prefer to live in the community, Defendanis have allocated the vast
majority of Florida’s Medicaid fong-term care funding — approximately 87% - fo
nursing facility services - the tenth-highest rate in the nation. The remaining 13%
goes for commuﬁitywbased s.ewices. .Yhe national average expenditure on nursing
facility services in 2006 was approximately 70% of the total long-term care
expenditures.

160. Forpeopie with physical disabilities, Florida's per person spending for
nursing facilities is nearly thirleen times that for home and community-based care.,
InFY 20086, of Florida’s total $ 2.7 hillion in expenditures for Medicaid long-term care
servicas for the aged and disabled {/.e., both insiitutional and community-based
services), Florida spent approximately $ 2.4 billion Medicaid dollars on nursing
facilities and only § 346 million on community-based services.

161, Since 1999, Florida has increased iis Medicaid expenditures on
nursing facility services by more than $ 994 million, but only increased Medicaid
expenditures for community-based services by $ 170 million.

162. Asaresuit, Medicaid-funded commu nif{y~baéed iongcare services are
unavailable ¢ many who need and want them, effeciively compslling
institutionalization of people with disabilities.

163. Once Medicaid-sligible individuals are admitted to nursing ?aciiéﬁes, |
they must turn over mest of their assets and income, including Supplemental
Security Income from Social Security, fo the state and nursing facé;i-ty‘ Residents
receive an allowance of agapr@#imateiy $ 30.00 per month.

23



Case 4:08-cv-00026-RH -WCS Document 1 Filed 01/15/08 Page 24 of 32

164. As a result, residents are often unable to continue paying rent or
mortgages and accordingly lose the home they had before entering the nursing
facility. Residents also lack resources to cbtain community services and housing
on their own.

165. They often cannot afford even basic transporiation costs to leave the
facility, whether to pursue community services or for any other purpose.

188, Nursing facilities are not real homes or even home-like, but rather are
segregated instititions housing large numbers of unrelated persons, both elderly
and non-elderly, in congregate settings, where residents must share bedrooms,
bathrooms and living spaces with strangers.

167. Nursing faciiity residenis are, for the most part, neither integrated into
.ROi' part of the communities in which they liva.

188. Residents have limited access to the community and itis difficult, if not
impossible, for them to participate in community activities such as government,
churches or clubs.

168. Nursing facility residents are often denied meaningful access to
empiloyment opportunities by virtug of the congregate environmenis in which they
live and the limited suppotis that are provided 10 them.

170. Manynursing facilities resembile hospitals. They have nurses stations
and often have locked doors, curfews ahd?, at times, guards posted to monitor
persons entering and leaving the facility.

171. There is little, if any, privacy for nursing facility residents who share
rooms and bathrooms with up to five residents whom they did not know previcusly
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and with whom they did not choose o live. In some facilities, entire wards share
- bathrooms and shower faciiities. Madicalions are often dispenssed publicly, with
residents waiting in line.

172.  Nursing facility residents often lack thelr own telephones, and are often
restricted in the uss of the nursing facility teiephones.

173.  Nursing facilities offer few places for residents to gather or safeguard
their personal belongings. Many residents report that their personal progerty has
been stolen or damaged.

‘i 74. Nursing facility rasidents have little, if any, choice onwhat o eat, when

to eat, or with whom 1o eat.

175. Defendants administer their Medicaid program in a manner that
perpetuates the segregatlion of persons with dESabiiiéies. These methods of
administration arbitrarily imit access to integrated, community support services by
pémaﬂs with disabiliies in nursing facilities. Specifically, imitations on the
availability of Medicaid-funded, community-based services results from:

a. the lack of information provided to persons in nursing facifities about -

community-based services, including waivers;

b. the failure 0 provide nursing facility residents with a meaningful

choice of community as well as instit&tionai services;

C. the failure to offer meaningful access to community-based services;

d. cecisions and actions that intentionally limit the number and

availability of community-based long-term care Medicaid services; and

e. inadequacies in the funding of community-based Mecicaid funded
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services that Defendants are authorized to cover for Medicaid-gligible
individuals.

Hesidenls’ Desire and Ability to Live in the Community

176, CMS pubtishes guarterly data on nursing facility residents, This data,
céiied the “Minimum Data Set” ("MDS"), is collected bjf nursing facilities and sent ¢
each state’'s Medicaid singie state agency, which then sends it to CMS. See 42
C.F.R. § 483.20{c).

177. The MDS reporis that in 2007 in Florida 26.2% of nursing facility
residents have expressed or indicated to their nursing facility that they want to live
in the community instead of a nursing facility. About half of these residents are
Medicaid-eligible.

178. The percentage of nursing facility residents who have expressed or
indicated that they want to reside in the community insiead of a nursing facility has
ceonsistentiy increased for four years. In 2003, it was 23.9%; 24.7% in 2004,
25.2%in 2005; and 26% in 2006.

179, Many nursing facility residents could be served safely and
appropriately in the community if long-term care and services were available there.
When appropriate supports and services have been provided, persons with
. disabilities, of all ages and muitiple leveis of disability, have successfully movedinio

or remained in the community in order t¢ live more independently..
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COUNT 1

AMERICANS WITH DISABILITIES ACT

180. Paragraphs 1 through 178 are incorporated by reference.

181. Title il of the Americans with Disabillties Act provides that "no qualified
individual ‘;‘Vith a disability shall, by reason of disability, be excluded from
participation in or be denied the benefits of the services, programs, or aclivities of
a public entity, or be subjected to discrimination by éuch entity.” 42 U.8.C. §12132.

182. Each Named Plaintiff and class member is a “qualified individual with
a disability” within the meaning of the ADA in that they (1} have a physical
impairment thai substantially limits one or more major life activities; and (2) meetthe
essential eligibility requirements forlong-term care under Florida’ Medicaid program

- 183 Déf@néanis are public agency directors responsible for operation of
a public entity, pursuant to 42 U.5.C. §§ 12131{1}(A) & (B).

184, Reguiations implementing Title [l of the ADA require that a public entity
administer its services, programs and activities in “the most integrated setling
appropriate” o the needs of qualified individuals with disabilities. 28 C.F.R.
§ 35.130(d).

185. The ADA’s implementing reguiations further provide that "a pubiic
entity may not, direclly or through confraciual or other arrangements, utilize criteria

-or other methods of administration: {i} that have the eﬁegtof subjecting qualified
ndividuals with disabilities t¢ discrimination on the basis of disability; [or] (i) that
have the purpose or effect of defeating or substantially impairing accomplishment
of the objectives of the entity’s program with respect to individuals with disabilities
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.28 COF.R.§ 35.130(0)(3).

186. Defendants have required that Named Plaintiffs and class members
he confined unnecessarily in institutions, [ e., nursing facilities, rather than permit
them to reside in the community in order to obtain long-term care services in
viclation of the ADA’s integration mandate.

187. Further, Defendants have utilized criteria and methods of
administration that subject Plaintiffs and class mambers o discrimination on the
basis of disability, including unnecessary insiitutionalization, by {1) failing to assess
nroperly the services and supports that woulid enable Named Plaintifis and class
members to live in the communily, (2} failing to inform Named Plaintifis and class
members, upon admission and thereafler, of commun.ity long-term care options, and
(3) aliocating resources for institutional long-term care contrary *zaém desires and
neads of peopie wé_th disabilities.

188. Defendants’ actions are in viciation of Title 1l of the ADA,

COUNTH

Section 504 of the Rehabilitation Act

188. Paragraphs 1 through 178 are incorporated by reference.

180. Seclion 504 of the Rehabilitaiion Act states that “[nlo gtherwise
qualifiéd person with disabilities shall, sc:;i@ly by reason of his or her disability, be
excluded f'r{:am participation in, be denied benefits ¢f, or be subjected to
discrimination under any program or activity receiving federal financial assistance.”

29 U.S.C. § 794(a).
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191. Defendants direct state agencies that receive federal financial
assistance,

192. Each Named Plaintiff and class member is a “gualified pe?‘sos‘s with
disabilities” within the meaning of Section 504, because they (1) have physical
and/or mental impairments that substantially limit one or {ﬁt}re major lifg activities;
and {2) meet the essential eligibility requirements for long term care under Ftérida*
Medicald program and aré thus “quai%‘%ﬁ@d.’.’

193. Regulations implementing Section 504 require that a public entity
administer its services, programs and activities in “the most integrated setting
appropriate” to the needs of gualified individuals with disabilities. . 28 C.F.R.
§ 41.51(d), |

194. Section 504’s regulations prchibit recipients of federal f-%rzanc;iai
assistance from: |

utiliziingl criteria ormethods of administration ... (i} [ilhat
have the effect of subjecting qualified handicapped
persons to discrimination on the basis of handicap [or]
(i} that have the purpose or effect of defeating or
substantially impairing accomplishment of the objectives
of the recipient's program with respect to handicapped
persons.
45 C.F.R. § 84.4(b){4); 28 C.F.R. § 41 .51(b)(3)(1).

185. Defendants ﬁave required that Named Plaintiffs and class members
be confined unnecessarily in institutions, ie., nursing faei%%tieé, rather than the
co%nmuné?y in order 1o obtain long-term care sarvicas, in violation of Sectlicn 504's
integration mandate.

188, Further, Defendants have utilized criteria and methods of
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administration that subject Named Plaintiffs and class members to discrimination on
the basis of disability, including unnecessary institutionalization, by (1) failing to
assess pronarly the services and supports that would eﬂabig Named Plaintiffs and
class members o live in the community, (2} falling to inform Named Plainiiffs and
class members, upon admission and thereafier, of community long-term care
options, and (3] allocating rescurces for institutional long-term care contrary to the
desires and needs of people with disahilities.

197. Defendants’ actions are in violation of Section 504 of the Rehabilitation

Act.
REQUEST FOR RELIEF
WHEREFOHRE, Named Plaintiffs and class members respecifuily request that
this Court:
a. Certify this action as a class action.
. Declare that Defendants’ failure 1o provide Named Plaintifis and class

members with services in the most integrated setting appropriate to

their needs viclates Title It of the Americans with Disabilities Act,

Section 504 of the Rehabilitation Act.

C. Enter a permanent injunction requiring Defendants i

i. inform Named Plaintiffs and class memberé that they may be
eﬁigible for publicly-funded community services and that they
have the choice of such services; and

it. ensure coverage of, as appropriate, long-term care services

and supporis in the most integrated setting appropriate for
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Named Plaintiffs and class members and refrain from providing
unnecessary and unwanted long-term care anly in instituﬁonai
seltings.
d. Award Named Plaintifis anc class members their reasonable
attorneys’ fees, litigation expenses and costs. |

e. Grant such other relief as this Court deems just and proper.

Dated: f&‘zmm f 54§“25ﬂ£}&?

Respectfully submitted,

| ,/E’ vl é fcﬁ’bb

igySiegeE, Flal2ar No. 511617
jodl.siegel @southemiegal.org

Neil Chonin, Fla. Bar No. 13428

neil chonin @southermiegal.org
Gabriela Ruiz, Fla. Bar No. 0046844
nabriela ruiz @ southernlegal.org
Scuthern Legal Counsel, Inc.

1229 NW 12" Avenue

Gainssville, FL 32801

{352) 271-8890

Fax: (352) 271-8547

Stephen F. Gold, Pa. Bar No. 09880
stevegoldada@cs.com

125 8. 8th Street, Suite 700
Philadelphia, Pa. 18107
(215)827-7100, ext 227

Fax: (215} 627-3183

Stacy Canan, D.C. Bar No. 370533
scanan@aan . org

Bruce Vignery, D.C. Bar No. 287811
bvignery@aaip.org :
AARP Foundation Litigation

801 E Street, NW




Case 4:08-cv-00026-RH -WCS Document 1

Washington, DC 20049
{202) 434-2060
Fax: (202} 434-8424

Saran Somers, N.C. Bar No. 33165
somers@healthlaw.grg

National Health Law Program

211 N. Columbia St., Second Fioor
Chapel Hill, NC 27518

(919) 968-6771 ext. 103

Fax: (919) 968-8855

32

Filed 01/15/08 Page 32 of 32



