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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
DAVID GROOMS, )
)
Plaintiff, )
) No. 06 C 2211
V. ) Judge Rebecca R. Pallmeyer
) Magistrate Judge Martin C. Ashman
BARRY S. MARAM, Director, )
Illinois Department of Healthcare and )
Family Services, )
)
Defendant. )

DEFENDANTS’ EXHIBITS AND SUPPORTING MATERIALS
PURSUANT TO LOCAL RULE 56.1(b)(1) IN RESPONSE TO
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Exhibit A: Defendant’s Amended Answer to Plaintiff’s First Set of Interrogatories to
Defendant.

Exhibit B: Analysis for Grooms v. Maram, prepared by Matthew Werner, Bates numbered
HFS301460-HFS30168.

Exhibit C: Unsworn Declaration of Barbara Ginder, with Attachment 1, Bates numbered
003016-003142.

Exhibit D: Plaintiff’s Answers to Defendant’s First Set of Interrogatories.

Exhibit E: Plaintiff’s Expert Report of Samuel S. Flint, Ph.D., Grooms v. Maram, dated
5/7/07.

Exhibit F: Grooms v. Maram, Menenberg Rebuttal to Samuel S. Flint Report, dated 5/25/07.

Exhibit G: Petroff Trucking Co, Inc. v. Envirocon, Inc., 2006 WL 2938666 (Dist. Ct. S.D. IlL.
October 13, 2006).

Exhibit H: Frances J. by Murphy v. Bradley, 1992 WL 390875 (N.D. I1l. 1992).
Exhibit I: Najieb v. Chrysler-Plymouth, 2002 WL 31906466 (N.D. Ill. December 31, 2002).

Exhibit]:  Stark v. PPM Am., Inc. No. 01 C 1494, 2002 WL 31155083 (N.D. II1. Sept. 26,
2002).
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
DAVID GROOMS, )
)
Plaintiff, )
) No. 06 C 2211
V. ) Judge Rebecca R. Pallmeyer
) Magistrate Judge Martin C. Ashman
BARRY S. MARAM, Director, )
Hlinois Department of Healthcare and )
Family Services, )
)
Defendant. )

DEFENDANT’S AMENDED ANSWER TO PLAINTIFF’S FIRST
SET OF INTERROGATORIES TO DEFENDANT

NOW COMES the Defendant, BARRY S. MARAM, Director of the Illinois Department
of Healthcare and Family Services, in his official capacity, by his attorney, LISA MADIGAN,
Attorney General of Illinois, and pursuant to Rule 33 of the Federal Rules of Civil Procedure,
amends his response to Plaintiff’s First Set of Interrogatories to Defendant as follows:

To the extent any individual identified in these interrogatory
responses is a current employee of the Illinois Department of
Healthcare and Family Services (“HFS”), the individual is
represented by the Office of the Attorney General, Welfare
Litigation Bureau, and may be contacted only through the
Defendant’s attorneys except to the extent that subpoenas must be
issued to these employees at their respective business addresses.
The Office of the Attorney General cannot accept subpoenas on
behalf of the HFS employees.

To the extent identified herein, Documents Bates numbered HFS
300416 — HFS 300785 have been previously withheld from
production because they are documents pertaining to David
Grooms which contain personal health information, including
information regarding David Grooms’s disability and medical
condition (including diagnoses), and information relating to David
Grooms’s medical services under the Home and Community Based
Services Waiver for Medically Fragile and Technology Dependent
Children and Home and Community Based Services Waiver for
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Persons with Disabilities. The documents contain individual
Medicaid recipient information and personal health information
that is confidential and protected under federal Medicaid law and
the Health Insurance Portability Accountability Act of 1996. See
42 U.S.C. § 1396a(a)(7); 42 C.F.R. § 431.305; 45 C.F.R. Part 160;
and 45 C.F.R. Part 164, Subparts A and E. Consequently, these
documents cannot be disclosed without written authorization and
an appropriate protective order entered by the Court.
INTERROGATORY NO. 1:

Please state, by year, for years 2000 through 2006, the number of participants in the
Medically Fragile Technology Dependent Children’s Waiver Program who lost eligibility
because they reached the age of 21.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 1:

The Defendant objects to Interrogatory No. 1 because it seeks information which is
neither relevant to the subject matter involved in this action nor is reasonably calculated to lead
to the discovery of admissible evidence.

INTERROGATORY NO. 2:

For each individual identified in response to Interrogatory No. 1 above, please, state, with
respect to the last year of participation in the children’s waiver program, which of the individuals
were considered by the Department of Specialized Care for Children (DSCC) to require a
hospital level of care if they [sic] not receive home and community based services under the
Medically Fragile Technology Dependent Children’s Waiver Program.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 2:

The Defendant objects to Interrogatory No. 2 because it is unintelligible and vague,

argumentative, seeks further information that was not requested in Interrogatory No. 1, and seeks

information which is neither relevant to the subject matter involved in this action nor is

reasonably calculated to lead to the discovery of admissible evidence.
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INTERROGATORY NO. 3:

Please identify each and every person who, within the past five years, participated in
evaluating or approving any care plan for David Grooms relative to his participation in the
Waiver Program for Medically Fragile, Technology Dependent Children under 21. Please state
the current job title, telephone number and address for each person.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 3:
Defendant objects to Interrogatory No. 3 because it seeks information which is neither

relevant to the subject matter involved in this action nor reasonably calculated to lead to the
discovery of admissible evidence.
INTERROGATORY NO. 4:

Please state the institutional setting Defendant believes David Grooms would require if
he were not to continue to receive home or community bases services. Please include in your
response:

(a) The factual basis for your response.

(b) The name, telephone number, job title and address of each person having

information concerning the level of institutional care David Grooms would
require if he does not continue to receive home or community based services.

(c) Please identify each and every document that supports your response, or is

related to your response in any way.
DEFENDANT’S ANSWER TO INTERROGATORY NO. 4:

Defendant objects to Interrogatory No. 4 because it calls for speculation. If David

Groom’s physician would not approve his current participation in HSP because he cannot be

safely served in the home within the program limits, David Grooms would have to make his own
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arrangements for care, for example, enter a nursing facility. The Defendant does not determine
the appropriate institutional setting that individuals, such as David Grooms, may require if they
choose not to participate in the Home Services Program.
(b)  Barbara Ginder, Chief
Bureau of Interagency Coordination
Department of Healthcare & Family Services

1320 S. Second Street
Springfield, Illinois 62704

Ms. Ginder’s is identified to the extent her knowledge is limited to
statements in (a) regarding the operation of HSP. She has no knowledge of
David Grooms’s particular case file or institutional setting needed.

(c) David Groom’s case records in the DRS HSP case file, Documents Bates
numbered HFS 300416 — HFS 300785.

See also Documents Bates numbered 3016 — 3142, HCBS Waiver for Persons with
Disabilities, previously produced by Defendant to Plaintiff’s counsel in Sidell v. Maram. The
Defendant also cites Parts 676 through 686 of Title 89 of the Illinois Administrative Code as
being related to his response.

INTERROGATORY NO. 5:

Please state whether Defendant, either individually, or in conjunction with another person
or entity, determines or approves the cost of home and community based care for children on the
Medically Fragile Technology Dependent Children Waiver Program.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 5:

Defendant objects to Interrogatory No. 5 because it seeks information which is neither

relevant to the subject matter involved in this action nor reasonably calculated to lead to the

discovery of admissible evidence.
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INTERROGATORY NO. 6:

Please specify any policy, rationale or formula, whether written or oral, that Defendant,
either individually or in conjunction with some other person or entity, uses, relies on, or
otherwise considers concerning the cost that [sic.] of home and community based care for
children in the Medically Fragile Technology Dependent Children’s Waiver Program.
DEFENDANT’S ANSWER TO INTERROGATORY NO. 6:

Defendant objects to Interrogatory No. 6 because it seeks information which is neither
relevant to the subject matter involved in this action nor reasonably calculated to lead to the
discovery of admissible evidence.

INTERROGATORY NO. 7:

With respect to Defendant’s Response to Interrogatories 5 and 6, describe any differences
or changes in the application of any program for participants who have reached the age of 21
years who still require a hospital level of care, the policy and/or rationale for the change, and
state the name, telephone number and job title or each person having knowledge of, or
information conceming the policy or rationale, or the basis for any difference or change in
application.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 7:

Defendant objects to Interrogatory No. 7 because it is argumentative, assumes facts not in

evidence, presents an unintelligible and incomplete hypothetical, and seeks information which is

neither relevant to the subject matter involved in this action nor reasonably calculated to lead to

the discovery of admissible evidence.
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INTERROGATORY NO. 8:

State with specificity any differences or variances between the DSCC Waiver (or waiver
program) provided by or through Defendant, and any other home services program offered by or
through Defendant.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 8:

Defendant objects to Interrogatory No. 8 as being vague, overbroad, and seeking
information which is neither relevant to the subject matter involved in this action nor reasonably
calculated to lead to the discovery of admissible evidence.

To the extent Interrogatory No. 8 seeks the differences or variances between the DSCC
Waiver—also known as the MFTD Waiver—(or program) provided by or through HFS, and the
HCBS Waiver for Persons with Disabilities, the Defendant responds by specifying the following
records, previously produced by the Defendant, pursuant to Rule 33(d) of the Federal Rules of
Civil Procedure:

1. MFTD Waiver, Documents Bates numbered 2808 — 3015, previously produced
pursuant to Request No. 9 of the Plaintiff’s First Production Request.

2. HCBS Waiver for Persons with Disabilities, Documents Bates labeled 3016 -
3142 previously produced pursuant to Request No. 7 of the Plaintiff’s First Production Request.
INTERROGATORY NO. 9:

List with specificity and [sic] all policies, rationales, formulas or criteria of any kind that
Defendant, either alone or in conjunction with any other entity, uses, utilizes, relied on, or

otherwise considers in determining the amount or amounts approved for home or community

based care of adults with disabilities.
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DEFENDANT’S ANSWER TO INTERROGATORY NO. 9:

Defendant objects to Interrogatory No. 9 as being vague, overbroad, and seeking
information which is neither relevant to the subject matter involved in this action nor reasonably
calculated to lead to the discovery of admissible evidence.

To the extent Interrogatory No. 9 requests the policies, rationales, formulas or criteria that
the Defendant, either alone or in conjunction with any other entity, uses, utilizes, relies on, or
otherwise considers in determining the amount of funding approved for home or community
based care for adults with disabilities under the HCBS Waiver for Persons with Disabilities, the
Defendant responds by specifying the following records pursuant to Rule 33(d) of the Federal
Rules of Civil Procedure:

1. HCBS Waiver for Persons with Disabilities, Documents Bates labeled 3016 -
3142 previously produced pursuant to Request No. 7 of the Plaintiff’s First Production Request;

2. The Determination of Needs (“DON”) Instructions Maunual (1/19/04),
Documents Bates numbered HFS 008609 — HFS 008706;

3. The DON Form (rev. 10-02), Documents Bates numbered HFS 008707 — HFS

008713;

4. Instructions for Administering the HSP Needs Assessment, Documents Bates

numbered HFS 008714 — HFS 008719;

5. HSP Needs Assessment Form, Documents Bates numbered HFS 008720 — HFS

008721;

6. The Defendant also references Title 89 of the Illinois Administrative Code, Parts

676, 679, 682 and 684.
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INTERROGATORY NO. 10:

State the full name, job title, address and phone numbers of all persons with knowledge
of the policies formulas or other criteria, identified in response to Interrogatory No. 9.
DEFENDANT’S ANSWER TO INTERROGATORY 10:

Defendant objects to Interrogatory No. 10 as being vague and over-broad.

To the extent Interrogatory No. 10 requests the identity of the individual employed by
HFS with the most knowledge of the policies, formulas and other criteria identified in
Defendant’s Response to Interrogatory No. 9, the Defendant identifies:

Barbara Ginder, Chief

Bureau of Interagency Coordination

Department of Healthcare & Family Services

1320 S. Second Street

Springfield, Illinois 62704
INTERROGATORY NO. 11:

Defendant alleges as an Affirmative Defense, in its Amended Answer and Affirmative
Defenses to Complaint that the “relief Plaintiff seeks would be inequitable and would require the
Defendant to fundamentally alter the nature of the services and programs that Illinois is legally
obligated to provide . . .” State, with specificity the fact or facts regarding David Grooms and/or
his medical condition that Defendant relied upon for its response, and state the name, and job
title of each person at HFS with knowledge of the basis or rationale for Defendant’s contention
that Defendant would be required to “fundamentally alter” if services in order to provide relief to
David Grooms.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 11:

Defendant objects to Interrogatory No. 11 because the Plaintiff has never articulated the

reasonable accommodation he seeks in this action. Moreover the Plaintiff has not stated the
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relief sought in his Complaint with any specificity. The prayer for relief merely requests this
Court “restore David’s pre-age 21 levels of funding for home nursing services.” In other parts of
the Plaintiff’s Complaint, the Plaintiff either seeks an amount of funding equivalent to that he
received while participating in the Home and Community Based Services Waiver for Medically
Fragile Technology Dependent Children, or funding for “constant monitoring,” which could
mean 24 hours per day of in-home skilled nursing care. Consequently, any answer Defendant
proffers is hypothetical and speculative.

DEFENDANT’S AMENDED ANSWER TO INTERROGATORY NO. 11:

Defendant incorporates his previous objection to Interrogatory No. 11 because the
Plaintiff has never articulated the reasonable accommodation he seeks in this action. Moreover
the Plaintiff has not stated the relief sought in his Complaint with any specificity. With those
qualifications, Defendant states:

1. In the Plaintiff’s Complaint, the prayer for relief merely requests this Court “restore
David’s pre-age 21 levels of funding for home nursing services.” In other parts of the Plaintiff’s
Complaint, the Plaintiff either seeks an amount of funding equivalent to that he received while
participating in the Home and Community Based Services Waiver for Medically Fragile
Technology Dependent Children, or funding for “constant monitoring,” which could mean 24
hours per day of in-home skilled nursing care. To the extent that David was approved for
participation in the Persons with Disabilities Medicaild Waiver, Defendants reasonably
accommodated him in the following particulars:

(a) David was not excluded from participation in the Persons with Disabilities

Medicaid Waiver by reason of his disability or by any act or omission of Defendants.
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David is currently enrolled in the Persons with Disabilities Medicaid Waiver and, in fact,
is receiving services in this Waiver program that include in-home nursing services.

(b) Defendants reasonably accommodated David in the Persons with Disabilities
Medicaid Waiver Program by extending an exceptional care rate to him. In the Persons
with Disabilities Medicaid Waiver, HFS expressly represented to the federal government
that it “will refuse to offer home and community-based services to any person for whom
it can reasonably be expected that the cost of home or community-based services
furnished to that individual would exceed the cost of a level of care referred to in item 2
of this request.” (Persons with Disabilities Medicaid Waiver at Paragraph 8). In item 2
of the Persons with Disabilities Medicaid Waiver, HFS only requested a waiver to
provide home and community-based services to individuals who would need a nursing
home level of care. Under the express terms of the Waiver, Defendants cannot expend
any more money on services to David than would be incurred if he were residing in a
nursing facility. For the typical participant in the Persons with Disabilities Medicaid
Waiver, the maximum monthly benefits he or she will receive is determined by referring
to the Service Cost Maximum, or SCM, that corresponds to the Determination of Need,
or DON, score that applicant received as part of the eligibility process. State law sets
forth an SCM that corresponds to the DON score. 89 Ill.Admin.Code § 679.50. HFS
recognized that individuals with certain disabling conditions, if residing in a nursing
facility, would cost the facility more to treat or care for than the basic Medicaid nursing
home per diem would reimburse. HFS created a now-defunct Exceptional Care Program
for nursing facilities. 305 ILCS 5/5-5.8a; 89 Ill.Admin.Code § 140.569. Through the

Exceptional Care Program, a nursing facility became certified to render exceptional care

10
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to persons in approximately thirteen categories, such as HIV-positive, morbidly obese,
medically complex, ventilator-dependent, etc. Prior to the current nursing home
reimbursement methodology that is based on data contained on the resident’s Minimum
Data Set, or “MDS,” HES calculated and paid an exceptional care rate to the nursing
facility that was above the basic Medicaid per diem to render care to those persons in the
categories described in the immediately preceding sentence.

(c¢) State law at 89 Ill. Admin.Code § 682.520(c), authorizes DHS to extend a rate
up to the exceptional care rate that HFS set for the nursing facilities participating in the
Exceptional Care Program, to a participant in the Persons with Disabilities Medicaid
Waiver Program whose medical condition corresponds to one of the conditions for which
HFS would have paid an exceptional care rate if that person were in the nursing home.
DHS finds the nursing facility in closest proximity to the applicant's residence that is
qualified to render the care that the applicant would need, and extends a rate up to the rate
that HFS had paid to that nursing home on behalf of the similarly situated nursing home
resident to the Persons with Disabilities Medicaid Waiver applicant. An exceptional care
rate was extended to David.

(d) David has accepted the reasonable accommodation of the exceptional care
rate and is participating in the Persons with Disabilities Medicaid Waiver program.

2. If the reasonable accommodation that Plaintiff seeks is an amount of money to

allow him to maintain the level of services that he had under the MFTD Waiver for which he is

no longer eligible, (or, specifically, to receive $17,900.00 per month instead of the approximately

$9,289.46 per month exceptional care rate he would have received under the Persons with

Disabilities Medicaid Waiver), and/or the inclusion of certain services in the Waiver program

11
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that the program does not now offer, then that relief would not constitute a reasonable
accommodation because under the law as set forth in Alexander v. Choate, 469 U.S. 287 (1985)
and Wisconsin Community Services, Inc. v. City of Milwaukee, 465 F.3d 737 (7" Cir. 2006),
these accommodations are not necessary, reasonable or grounded in any independent basis in
Title II of the ADA.
(@) The reasonable accommodation David seeks is not necessary. Neither the
Rehabilitation Act nor the Americans with Disabilities Act require Defendants to modify
any of its programs for David because the benefits he seeks, i.e., 2 times the amount of
money for in-home private duty nursing services, were not denied to him by reason of his
disabilities. David does not qualify for $17,900.00 per month worth of in-home private
duty nursing (or more) because of qualities that David shares with all other Medicaid
recipients and applicants. All the factors set forth below are qualities that David shares
with all Medicaid recipients and applicants, as follows:
(i) No Medicaid program operated by HFS ever afforded David or anyone
else, 24 hburs per day of in-home private duty registered nursing services .on a
regular or non-emergency basis.
(i1) Private duty nursing services are an optional service under federal
Medicaid law, 42 U.S.C. §§ 1396a(a)(10)(A), 1396d(a)(8,) and under the Persons
with Disabilities Medicaid Waiver. (Waiver at Paragraph 11). Private duty
nursing services are not covered under Illinois’ Title XIX State Medicaid Plan.
No Medicaid-eligible person qualifies to receive such services at any situs.
Whether the State of Illinois covers an “optional” Medicaid service is a policy

judgment committed to the discretion of State officials and for which there is no

12
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right of judicial review. DaimlerChrysler Corp. v. Cuno, ___ U.S. __ , 126 8. Ct.
1854, 1863 (quoting ASARCO Inc. v. Kadish, 490 U.S. 605, 615 (opinion of
Kennedy, J.)).

(1) No participant in the Persons with Disabilities Medicaid Waiver
qualifies to receive private duty nursing services because they are not part of the
Persons with Disabilities Medicaid Waiver or [llinois’ Title XIX State Medicaid
Plan.

(iv) David, an individual over the age of 21, is no longer eligible for
EPSDT, 42 U.S.C. §§ 1396a(a)(43); 1396d(r) and, consequently, may not now
receive services that are not covered under the State's Medicaid Plan.

(v)  No one qualifies for the MFTD Waiver after he or she has attained
the age of 21. David is over 21 years of age and is no longer eligible for MFTD
Waiver and may not now receive any services through the MFTD Waiver.

(vi)  To the extent HFS’s clinical professionals were reviewing plans of
care for David before he turned 21 and participated in the MFTD Waiver, they
were not reviewing medical need for “waiver” services. Rather, HFS’s clinical
experts were entitled to make an independent determination for the purposes of
the EPSDT program that services prescribed for David that were not covered
under Illinois’ Title XIX Medicaid Plan were medically necessary. Miller by
Miller v. Whitburn, 10 F.3d 1315 (7™ Cir. 1993). Services in the Persons with
Disabilities Medicaid Waiver, as required by federal law at 42 U.S.C."§ 1396n(c),
are based on medical need only insofar as they are up to or less than the Service

Cost Maximum or exceptional care rate applicable to the individual. No services

13
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in excess of the Waiver Program’s cost caps are given on the basis of “medical

need.”

(b) The accommodation David seeks is not reasonable. The court need not reach
this issue because it must conclude that the accommodation/modification David seeks is
not necessary.

(i) If the court were to reach the issue of reasonableness, it would
conclude that the accommodation/modification sought is not reasonable. First,
the modification Plaintiff seeks to the Persons with Disabilities Medicaid Waiver
is not necessary to avoid discrimination to David on the basis of disability. 42
U.S.C. § 12131(2); 28 C.F.R. §35.130(b)(7).

ii. Second, Defendants also contend that the accommodation/modification
David seeks would fundamentally alter the nature of the Persons with Disabilities
Medicaid Waiver. If Defendants were to provide a benefit in excess of existing
home and community waiver benefit levels, Defendants would be required to
extend the same benefit to all other persons. The benefit would have to be
extended to all participants in the Persons with Disabilities Medicaid Waiver
Program (and, presumably, all other programs operated under the umbrella of the
Home and Community-Based Services Waiver), and to certain current residents
of nursing facilities. Defendants believe that the relief Plaintiff seeks would
fundamentally alter the Persons with Disabilities Medicaid Waiver in 1) a

programmatic sense and, by the operation of the programmatic changes made,

would 2) require expenditures of public funds that are not reasonable.

14
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(A) The programmatic changes that fundamentally alter the
Persons with Disabilities Medicaid Waiver are as follows:

(1) Granting Plamtiff the relief he wants requires
Defendants to ignore or violate the Waiver’s cost caps and the
express representation to the federal government for approval of
the Waiver at Paragraph 8, that the State will refuse to offer
services to persons whose in-home service costs would exceed the
cost of caring for that person in a nursing home. (Emphasis
added).

2) Granting Plaintiff the relief he wants would require
Defendants to ignore or violate the “cost-neutrality” requirements
of the federal Medicaid statute, at 42 U.S.C. § 1396n(c)(2)(D), and
the assurances given to the federal government about cost
neutrality in the waiver document itself at Paragraph 16(e) and (f).

3) Granting Plaintiff the relief he wants requires
Defendants to ignore the portion of the Waiver that “waived” 42
US.C. § 1396a(a)(10)(B), at Paragraph 10 of the Waiver
document, or to have Defendants rewrite the Waiver in such a way
as to eliminate the request that the “comparability” portion of the
federal Medicaid law be “waived.” Plaintiff wants waiver services
to be measured by the “amount, scope and duration” concepts

contained in Section 1396a(a)(10)(B).

15
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(4)  Granting Plaintiff the relief he wants requires the
Defendant to rewrite Paragraph 2 of the Waiver to choose a “level
of care” either on an individualized basis for David, or to choose a
“level of care” that would afford all waiver participants a
potentially larger sum of money on a monthly basis. The choice of
the level of care is an option given to the State under 42 U.S.C. §
1396n(c) and there is no right of judicial review in how the State
chose to exercise that discretion. DaimlerChrysler, Id.

(5) Granting Plaintiff the relief he wants requires
Defendants to request a service for inclusion in the Waiver, i.e.,
“private duty nursing” that is optional for the State to include
according to Paragraph 11 of the Waiver document. The choice of
the services to include in the Waiver is an option given to the State
under 42 U.S.C. § 1396n(c) and there is no right of judicial review
in how the State chose to exercise that discretion.
DaimlerChrysler, 1d.

(6) Granting Plaintiff the relief he seeks requires
impermissibly using another Act of Congress (i.e., the ADA or the
Rehabilitation Act) or a federal regulation (i.e., the integration
mandate) to change the intent of Congress respecting the operation
of 42 U.S.C. § 1396 et seq. Nothing in the ADA, Rehabilitation

Act or any federal regulation with respect to those civil rights

16
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remedies evinces Congress’ intent to allow the Medicaid program

to be rewritten in the manner Plaintiff seeks.

(B) The relief Plaintiff seeks would fundamentally alter the
Medicaid program by causing costs to be incurred that are not reasonable,
as follows:

€)) Defendants incorporate the expert witness report of
Todd D. Menenberg dated March 19, 2007.

2) Some nursing home residents may be able to live
outside a nursing home if substantially more hours of one-on-one
nursing care were provided in a private home. Nursing homes
provide quality care in an efficient manner by capitalizing on
economies of scale. That is, one nurse can care for several patients
in a centralized setting. Shifting patients from residential settings
to home settings could have severe implications for the current
medical assistance program and require a fundamental alteration of
the program.

3) More nurses would be required to provide home
care as the care model becomes individualized.

“4) This would exacerbate the current nurse shortage.
Increased demand combined with short supply would drive up

wages. Wages would not stabilize until more nurses entered the

market. This would likely take several years.

17
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(5)  Higher wages would drive up the cost of nursing

home and private duty nursing care.

(6)  Lower occupancy and higher wages would force
some nursing homes to close. Nursing homes are the only option
for some individuals. The consolidation would reduce access to
this care in some areas.

@) HFS does not know whether the current nursing
home residents have private housing available to them, were they
to leave the facility. If finding or making that housing available is
held to be the obligation of the State of Illinois, the fiscal pressures
on the State increase.

(8) If participants in the Persons with Disabilities
Medicaid Waiver program are deemed to be entitled to receive
substantial hours per day of in-home private duty nursing services,
then nursing facility residents with similar medical conditions
should similarly be able to expect and receive increased levels of
registered nursing staffing at the nursing facilities. This, in turn,
increases the pressures on the nursing profession, drives up the
costs of the nursing homes and potentially subjects the Illinois
Medicaid program to added expenditures.

© The manner in which the relief Plaintiff seeks would

fundamentally alter the services currently available to participants in the

Persons with Disabilities Medicaid Waiver program (and other programs

18
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under the umbrella of the Home and Community-Based Services Watver)
1s as follows:

It is not cost efficient for Defendant to provide Medicaid-eligible
individuals with substantial hours per day in-home private duty nursing
services. The current medical assistance program in Illinois services over
2 million people each month. This consists of children, parents, pregnant
women, disabled adults, and elderly. The current program operates at a
cost of over $10 billion annually. Without adjusting for the upward
pressure on wages, the shift of only 10% of the current nursing home
population to home care receiving benefits equivalent to the average
Medically Fragile-Technology Dependent (MFTD) waiver child would
cost an additional $856 million. That is more than the $578 million spent
on all expanded eligible populations in FY 2005. In addition, it would
cost another $665 million if 10% of the individuals in the Home Services
Program were to begin receiving benefits equivalent to David Grooms
during the last year in the MFTD Medicaid Waiver. This combined $1.52
billion shift is almost equal to the total amount of $1.8 billion spent on all
children in the medical assistance program. Such a large shift in costs
would force the State to fundamentally alter the current program from one
that takes care of a mix of uninsured families, disabled, and elderly to one

that only applies to the neediest families and a small population of the

most severely ill.
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(¢) There is no independent basis on which the court can award the
accommodation/modification the Plaintiff seeks. David has no present “right” to receive
or “legally protected interest” in receiving any Medicaid-funded services in the
community (i.e., in his parents’ home), unless he qualifies for a home and community-
based services Medicaid waiver administered by Defendant pursuant to 42 U.S.C. §
1396n(c). Medicaid-funded waiver programs are an opportunity or capability for
receiving some services in the community to prevent admission to a long-term care
facility. Section 1396n(c). The only Medicaid-funded opportunity for David to receive
services in the community is through the Persons with Disabilities Medicaid Waiver.
This Waiver operates under the authority of 42 U.S.C. § 1396n(c). The United States
Department of Health and Human Services approved the Persons with Disabilities
Medicaid Waiver under the express terms and representations and assurances set forth in
the Waiver document. The Persons with Disabilities Medicaid Waiver provides home
and community-based services to individuals who, but for the provision of such services,
would require care in a nursing facility.

In order to enroll in the Persons with Disabilities Medicaid Waiver, the individual
must, among other things, be eligible for Medicaid, apply for services through the Home
Services Program, have a severe disability which is expected to last at least twelve
months, be an individual who is in need of long-term care, obtain certification from a
physician that the individual is in need of long-term care and that this care can be safely
and adequately be provided in the individual’s home as provided in the service plan
developed for the individual, and not require in-home services that are expected to cost

more than what the State would pay for institutional care for persons similarly situated.
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A participant in the Persons with Disabilities Medicaid Waiver can buy in-home
nursing services, but under the program limitations, they are regarded as skilled nursing
services; private duty nursing services are not available under the Persons with
Disabilities Medicaid Waiver.

If David chooses not to participate in the Persons with Disabilities Medicaid
Waiver, there is no other program or option administered by Defendants and funded by
Medicaid through which she can receive in-home nursing services. If Plaintiff is
claiming that Defendants must create new programs to care for him, that claim is not
cognizable in the federal court. DaimlerChrysler Corp. v. Cuno,  U.S. ;126 S. Ct.
1854 (2006); Olmstead v. L.C., 527 U.S. 581 (1999). The State need not create new
programs for anyone, because federal court review of the State’s judgment about
establishing or declining to establish new programs raises grave constitutional concerns.
Olmsiead v. L.C., 527 U.S. 581, 612-13 (1999) (Kennedy, J. concurring). The Olmstead
Court stated that the “states must adhere to the ADA’s nondiscrimination requirement
with regard to the services they in fact provide.” Olmstead, 527 U.S. at 603 n.14
(emphasis supplied).

(C) Barbara Ginder

Bureau Chief - HFS

Bureau of Inter-Agency Coordination

1320 S. Second St., 2™ F.

Springfield, IL 62704

Ms. Ginder has information regarding parts 1 - 2(b)(ii)(A)(1-6) of
Defendant’s Amended Response to Interrogatory No. 11.
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Matthew Werner

Director’s Advisor on Healthcare Finance - HFS
201 South Grand Ave. East
Springfield, IL 62763

Mr. Werner has information regarding part 2(b)(11)(B)(2-8) and 2(b)(ii)(C)
of Defendant’s Amended Response to Interrogatory No. 11.

(D)  See 1008-2109, 2808 — 3142, HFS 500001 — HFS 500825, DHS 000001 — DHS
000253, DHS 003671 — DHS 003758; Expert Witness Report of Todd D. Menenberg dated
March 19, 2007; NAV 300001 - NAV 301506; NAV 001468 — NAV 001879; RSC 000001 -
RSC 000039; HFS 009069 — HES 009597; HFS 301460 — HFS 3014068; and MW 500042 —
MW 500053.

INTERROGATORY NO. 12:

Defendant denied, in response to paragraph three of Plaintiff’s Complaint, that it
approved “extensive nursing services plan for David based on its determination that the services
were medically necessary and that the cost of the care David needed to remain at home was less
than the cost of the care in the hospital or other institutional setting.” Please state whether
Defendant is denying that is [sic] approved nursing services, or whether it disagrees with the
basis of the determination that is stated. If the latter, please state with specificity the basis of any
approval by HFS or any other state agency.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 12:

The Defendant objects to Interrogatory No. 12 as written because it is argumentative,
misstates facts, assumes facts not in evidence, and presents a false dichotomy.

To the extent Interrogatory No. 12 seeks the basis for the Defendant’s denial of the
allegations contained in Paragraph 3 of the Plaintiff’s Complaint, the Defendant denied the

allegations contained in Paragraph 3 in their entirety because the allegations did not contain an
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accurate statement of the programs, procedures, Defendant’s actions, or bases for the
Defendant’s actions. Further, due to the extent of the inaccuracies pled in Paragraph 3, there

were no averments that the Defendant could admit pursuant to Rule § of the Federal Rules of

Civil Procedure.
INTERROGATORY NO. 13:

Please state whether there was one or more Home Services Program Service plans in
existence for David Grooms during 2000. If so, please for each plan state:

() Type of service provided

(b) Total hours per month

(c) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost
DEFENDANT’S ANSWER TO INTERROGATORY NO. 13

There was not a Home Service Program Service Plan in existence for David Grooms
during 2000.
INTERROGATORY NO. 14:

Please state whether there was one or more Home Services Program Service plans in
existence for David Grooms during 2001. If so, please for each plan state:

(@) Type of service provided

(b) Total hours per month

(c) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost
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DEFENDANT’S ANSWER TO INTERROGATORY NO. 14:

There was not a Home Service Program Service Plan in existence for David Grooms
during 2001.
INTERROGATORY NO. 15:

Please state whether there was one or more Home Services Program Service plans in
existence for David Grooms during 2002. If so, please for each plan state:

(a) Type of service provided

(b) Total hours per month

(©) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost
DEFENDANT’S ANSWER TO INTERROGATORY NO. 15:

There was not a Home Service Program Service Plan in existence for David Grooms
during 2002.
INTERROGATORY NO. 16:

Please state whether there was one or more Home Services Program Service plans in
existence for David Grooms during 2003. If so, please for each plans state:

(a) Type of service provided

(b) Total hours per month

(©) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost
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DEFENDANT’S ANSWER TO INTERROGATORY NO. 16:

There was not a Home Service Program Service Plan in existence for David Grooms

during 2003.
INTERROGATORY NO. 17: |

Please state whether there was one or more Home Services Program Service plans in
existence for David Grooms during 2004. If so, please for each plan state:

() Type of serviced provided

(b) Total hours per month

(© The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost
DEFENDANT’S ANSWER TO INTERROGATORY NO. 17:

There was not a Home Service Program Service Plan in existence for David Grooms
during 2004.
INTERROGATORY NO. 18:

Please state whether there was one or more Home Services Program Service plans in
existence for David Grooms during 2005. If so, please for each plan state:

(a) Type of service provided

(b) Total hours per month

(c) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost
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DEFENDANT’S ANSWER TO INTERROGATORY NO. 18:

The Defendant responds to Interrogatory No. 18 by specifying the following records

pursuant to Rule 33(d) of the Federal Rules of Civil Procedure:

1. Home Services Program Service Plan of January 1, 2005, Document Bates
numbered HFS 300428;
2. Home Services Program Service Plan of September 24, 2005, Documents Bates

numbered HES 300545 — HFS 300546;

3. Home Services Program Service Plan of October 11, 2005, Documents Bates
numbered HFS 300543 — HFS 300544.

INTERROGATORY NO. 19:

State whether there was an addendum to, or reassessment of David Grooms’ Home
Services Program Plan after David’s 21* birthday. If so, please state with specificity any
change(s), modification(s), addendum(s) to the plan and the basis therefore.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 19:

To the extent Interrogatory No. 19 seeks any addendums or reassessments of the
Plaintiff’s Home Services Program Service Plan which occurred after his 21% birthday, the
Defendant responds to Interrogatory No. 19 by specifying the following records pursuant to Rule
33(d) of the Federal Rules of Civil Procedure:

1. Home Services Program Service Plan of October 11, 2005, Documents Bates
numbered HFS 300543 — HFS 300544;

2. Home Services Program Service Plan of January 24, 2006, Documents Bates

numbered HFS 300581 — HFS 300582;
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3. Home Services Program Service Plan of April 26, 2006, Documents Bates

numbered HFS 300566 — HFS 300567,

To the extent Interrogatory No. 19 seeks the basis for any change(s), modification(s),
addendum(s) to the Plaintiff’s Home Services Program Service Plans after his 21 birthday, the
Home Services Program is operated by the Illinois Department of Human Services and the
Defendant has no independent knowledge of the basis for any such change(s), modification(s), or
addendum(s) to the Home Services Program Service Plans other than what can be found in
David Grooms’s DRS HSP case file. Thus, the Defendant responds to the portion of
Interrogatory No. 19 seeking the basis for any change(s), modification(s), addendum(s) to the
Plaintiff’s Home Services Program Service Plans after his 21 birthday by specifying Documents
Bates numbered HFS 300416 — HFS 300785 pursuant to Rule 33(d) of the Federal Rules of Civil

Procedure.
INTERROGATORY NO. 20:

State whether there is a requirement that the Medicaid Waiver Program, as applied to
David Grooms, be administered so that the cost or average cost of providing care in the home
and/or community not exceed the cost of average cost of his care in a hospital and/or institution.
If so, state the basis of the requirement, including in your answer any applicable state or federal
policies, rules, regulations or guidelines.
DEFENDANT’S ANSWER TO INTERROGATORY NO. 20:

The Defendant objects to Interrogatory No. 20 as being vague and ambiguous to the
extent it fails to specify the “Medicaid Waiver Program” to which it requests a statement. The
Defendant further objects to Interrogatory No. 20 as being vague and ambiguous to the extent it

uses the term “institution” without further definition.
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INTERROGATORY NO. 21:

State whether there is an existing waiver program for adults with disabilities. If so,
describe all financial or other limitations or restrictions on participation, including a) dollar limits
for care and b) geographic restrictions.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 21:

The Home and Community Based Services Waiver for Persons with Disabilities currently
exists and is limited to disabled persons under the age of 60 at the time of application. To the
extent Interrogatory No. 21 requests a description of all financial or other limitations or
restrictions on participation, the Defendant responds to Interrogatory No. 21 by specifying the
HCBS Waiver for Persons with Disabilities, Documents Bates numbered 3016 — 3 142, pursuant
to Rule 33(d) of the Federal Rules of Civil Procedure. The Defendant also generally cites 89 Il1.
Admin. Code, Parts 676 — 686 to the extent the regulations are applicable to the portion of the
Home Services Program covered by the HCBS Waiver for Persons with Disabilities. To the
extent provisions in 89 Ill. Admin. Code, Parts 676 — 686 are applicable to the portions of the
Home Services Program which relate to other HCBS waivers included in the Home Services
Program—the HCBS Waiver for Persons with HIV/AIDS and the HCBS Waiver for Individuals
with Brain Injury—such provisions are irrelevant to the present case.

(a) To the extent Interrogatory No. 21 further seeks a response as to dollar limits for
care under the HCBS Waiver for Persons with Disabilities, the waiver requires the State to refuse
to offer home and community-based services to any person for whom it can be reasonably be
expected that the cost of home or community-based services furnished to that individual would
exceed the cost of a nursing facility level of care. The Defendant further cites 89 I1l. Admin.

Code Parts 679, 682 and 684.
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(b)  To the extent Interrogatory No. 21 further seeks a response as to geographic
restrictions for care under the HCBS Waiver for Persons with Disabilities, the State has not
requested a waiver of the “statewideness” requirements set forth in Title XIX. The Defendant
further cites 89 I1l. Admin. Code Parts 676, 682 and 684.

INTERROGATORY NO. 22:

State whether there is currently in existence a waiver program for adults with disabilities
who have exceptional medical needs. If so, describe the application process and describe any
funding or other limitations that are applicable to the program.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 22:

To the extent Interrogatory No. 22 requests the Defendant state whether any of its
existing Home and Community Based Services Waivers, which have been approved by the
Secretary of HHS, serve adults who have “exceptional medical needs,” the Defendant objects to
Interrogatory No. 22 as being vague and argumentative.

To the extent Interrogatory No. 22 requests the Defendant state whether there is an
existing HCBS waiver, requiring approval by the Secretary of HHS pursuant to 42 U.S.C. §
1396n(c), specifically entitled as a “Home and Community Based Services Waiver for Adults
who have Exceptional Medical Needs,” no such waiver currently exists in Illinois.

However, to the extent an exceptional care rate may be utilized under the Home Services
Program’s implementation of the HCBS Waiver for Persons with Disabilities, the Home Services
Program may be understood to serve adults with “exceptional” medical needs. The HCBS
Waiver for Persons with Disabilities that governs the operation of the HSP expressly provides
that the State will not expend any more money on services to individuals in the wajver than

would be incurred if these persons were residing in nursing facilities. For the typical participant
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in HSP, the maximum monthly benefits he or she will receive is determined by referring to the
Service Cost Maximum, or SCM, that corresponds to the Determination of Need, or DON, score
that applicant received as part of the HSP eligibility process. State law sets forth an SCM that
corresponds to the DON score. 89 Ill.Admin.Code § 679.50. HFS recognized that individuals
with certain disabling conditions, if residing in a nursing facility, would cost the facility more to
treat or care for than the basic Medicaid per diem would reimburse. HFS created an Exceptional
Care Program for nursing facilities. 305 ILCS 5/5-5 -8a; 89 Ill.Admin.Code § 140.569. Through
the Exceptional Care Program, a nursing facility may become certified to render exceptional care
to persons in approximately seventeen categories, such as HIV-positive, morbidly obese,
medically complex, ventilator-dependent, etc. HFS calculates and pays an exceptional care rate
to the nursing facility that is above the basic Medicaid per diem to render care to those persons in
the categories described in the sentence immediately preceding.

State law at 89 Ill.Admin.Code § 682.520(c), authorizes the Illinois Department of
Human Services to extend a rate up to the exceptional care rate set by Defendant for the nursing
facilities participating in the Exceptional Care Program, to a participant in the Home Services
Program whose medical condition corresponds to one of the conditions for which HFS would
pay an exceptional care rate if that person were in the nursing—home. The Department of Human
Services finds the nursing facility in closest proximity to the HSP applicant's residence that is
qualified to render the care that the applicant would need, and extends a rate up to the rate that
HFS pays to that nursing home on behalf of the similarly situated nursing home resident to the

HSP applicant.

30



Case 1:06-cv-02211  Document 77  Filed 06/20/2007 Page 34 of 47

INTERROGATORY NO. 23:

State whether HFS or another agency or entity undertook any study of, or made any
finding(s) or determination(s) during 2005 concerning the cost effectiveness of, or medical
necessity for, the Home Services Program Service Plan for David Grooms.

If so, identify each individual that participated in the study or determination providing the
position or title of each individual.

DEFENDANT’S ANSWER TO INTERROGATORY NO. 23:

All actions relating to the development of David Grooms’s Home Services Program
Service Plans during 2005 were taken by the IDHS, Division of Rehabilitation Services and the
Defendant lacks specific knowledge over any such actions taken by the Division of
Rehabilitation services, other that what is documented in David Grooms’s DRS HSP case file.
Thus, Defendant responds to Interrogatory No. 23 by specifying the documents contained in
David Grooms’s DRS HSP Case file, Documents Bates numbered HFS 300416 — HFS 300785,
pursuant to Rule 33(d) of the Federal Rules of Civil Procedure.

DATED: April 27,2007

Respectfully submitted,

5067
JOHN E. HUSTON #3128039
CHRISTOPHER GANGE #6255970
Assistant Attorneys General
160 N. LaSalle St. Suite N-1000
Chicago, IL 60601
(312) 793-2380
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STATE OF ILLINOIS )
ss

)
COUNTY OF SANGAMON )
VERIFICATION

I, Barbara Ginder, Chief, Burean of Inter-Agency Coordination, Illinois Department of
Healthcare and Family Services, being duly sworn upon oath, depose and state under penalty of
pefjury as provided by 28 U.S.C. § 1746 that I have read the Defendant’s Amended Answer to
Plaintiffs’ First Set of Interrogatories, Amended Response to Interrogatory No. 11, parts 1 -

2(b)(1)(A)(1-6) and affirm that said Tesponses %e true and correct to the best of my knowledge.

0 %/ )&é@/\.,_

Datea:_(lgrull 27, 2067
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STATE OF ILLINOIS )
) SS
COUNTY OF SANGAMON))
VERIFICATION

I, Matthew Werner, the Director’s Advisor on Healthcare Finance, Illinois Department of
Healthcare and Family Services, being duly sworn upon oath, depose and state under penalty of
perjury as provided by 28 U.S.C. § 1746 that I have read the Defendant’s Amended Answer to

Plaintiff’s First Set of Interrogatories, Amended Response to Interrogatory No. 11, parts
2(b)(11)(B)(2-8) and 2(b)(ii)(C) and affirm that said responses are true and correct to the best of

my knowledge.
e

Dated: 727 -2007
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CERTIFICATE OF SERVICE

Christopher S. Gange, an Assistant Attorney General, hereby certifies that on April 27
2007, he caused a copy of the DEFENDANT’S AMENDED ANSWER TO PLAINTIFF’S
FIRST SET OF INTERROGATORIES TO DEFENDANT to be served on the Plaintiff’s
counsel of record at the folowing address:

2

Byron L. Mason

Karen I. Ward

EQUIP FOR EQUALITY, INC.

20 North Michigan Ave., Suite 300
Chicago, Illinois 60602

By hand-delivery, before the hour of 5:00 P.M.

CHRISTOPHER S. GANGE !
Assistant Attorney General
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EXHIBIT B
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Analysis for Grooms vs. Maram

Prepared by Matthew Werner, Director’s Advisor on Healthcare Finance

Purpose of Analysis:

This analysis is intended to illustrate the potential maximum impact if individuals who
require some level of nursing care had access, without restriction, to individual personal
nursing care equivalent to that which David Grooms received under the Medically Fragile
/ Technology Dependent waiver (MFTD waiver).

Description of Analysis:

The medical care at issue in this case is direct nursing care also referred to as private duty
nursing. This analysis takes the amount of private duty nursing care that David Grooms
received in State Fiscal year (SFY) 2005 (the last full year David was in the MFTD
waiver) and compares it to the average SFY cost for people in nursing homes and the
Home Services Program (HSP). Since it is unclear exactly how many individuals would
eventually receive services at David’s level, this analysis reviewed the costs at several
levels. I believe it is highly unlikely that more than 30% of individuals would ever fall
into this category so the levels modeled are 1%, 10%, 20%, and 30%. By modeling a
level of 1% the analysis has the flexibility to test any level by multiplying the level of 1%
by the level to model. For example, to model a 5% shift one would multiply the value of
1% by 5.

HFS is frequently asked to analyze proposed legislative initiatives and policy changes
without complete information in a very short time frame. Without the luxury of time or
complete information, such analyses usually take the form of modeling the maximum or
minimum potential impacts of a change. This analysis follows that approach, since there
are many interdependent variables that affect whether or not an individual can move out
of a nursing home.

Relevant Policy Issues:

Private duty nursing is provided to children in the MFTD waiver under Early Periodic
Screening, Diagnosis, and Treatment (EPSDT), mandatory services under federal
Medicaid law. For adults, those age 21 and older, private duty nursing is an optional
federal Medicaid service not included in the Illinois State Plan. The only way for an adult
to access skilled nursing care in the home setting is to qualify for services under a Home
and Community Based Service waiver (HCBS waiver). Any nursing services for adults
rendered outside the federally approved HCBS waiver are not eligible for federal
financial participation (FFP).

All individuals in nursing facilities and HCBS waivers must have a Determination of
Need (DON) score of 29 in order for the State to reimburse for services. This is the
current tool used to determine the need for these services. Therefore, by definition all
groups compared in this analysis have a need to receive some level of nursing care.

Page 1 of 2
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Conclusion:

Providing a benefit in excess of existing home and community waiver benefit levels
could require the State to extend the same benefit to other persons. Some light-need
nursing home residents could easily live outside a nursing home if 16 hours per day of
nursing care were provided in the home. Nursing homes provide quality care in an
efficient manner by capitalizing on economies of scale. That is, one nurse can care for
several patients in a centralized setting. Shifting patients from nursing home settings to
home settings could have severe implications for the current medical assistance program
and require a fundamental alteration of the program.

1. More nurses would be required to provide home care as the care model becomes
individualized.

2. This would exacerbate the current nurse shortage. Increased demand combined
with short supply would drive up wages. Wages would not stabilize until more
nurses entered the market. This would likely take several years.

3. Higher wages would drive up the cost of nursing home and private duty nursing
care.

4. Lower occupancy and higher wages would force some nursing homes to close.
Nursing homes are the only option for some individuals. The consolidation
would reduce access to this care in some areas.

5. Although it may be desirable for individuals to receive 16 hours per day of
private duty nursing care in their homes, it is not cost efficient.

The current medical assistance program in Illinois serves over 2 million people each
month. This consists of children, parents, pregnant women, disabled adults, and elderly.
The current program operates at a cost of over $10 billion annually. Without adjusting for
the upward pressure on wages, the shift of only 10% of the current nursing home
population to home care receiving benefits equivalent to David Grooms during the last
year in the Medically Fragile-Technology Dependent (MFTD) waiver would costs and
additional $856 million. That is more than the $578 million spent on all expanded eligible
populations in FY 2005. In addition, it would cost another $665 million if 10% of the
individuals in the Home Services Program (HSP) were to begin receiving benefits
equivalent to David Grooms during the last year in the MFTD waiver. This combined
$1.52 billion shift is almost equal than the total amount of $1.8 billion spent on all
children in the medical assistance program.

Such a large shift in costs would force the State to fundamentally alter the current
program from one that takes care of a mix of uninsured families, disabled, and elderly to
one that only takes care of the neediest families and a small population of the most
severely ill.

Page 2 of 2
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Data Tables

HFS301462
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Document 77 Filed 06/20/2007

Case 1:06-cv-02211

Cost of Persons Shifting from Current Facilities to Community with Nursing Hours and Cost of Persons in Home Services
Program (Disabled Waiver) Receiving Increased Services.

M:\Brda\Research\Projects\MFTD Cases\Grooms\[Grooms cost comparision.xls]Calc

Nursing Facility | Nursing Facility
Exceptional Care|Exceptional Care| Disabled Waiver MFTD
Nursing Facility Vent Other - HSP Waiver David Grooms
Liability $ 1540,086622|% 15882,898 |3 30,655,865|$ 164,757,101 $ 55561213 |$ 176,812
Member Months 685,579 2,045 6,365 462,326 5,322 12
FTEs 57,132 170 530 38,527 444 1
PMPM $ 2,246 | $ 7,767 | $ 4816 | $ 356 $ 10,440 | $ 14,734
PMPD $ 74 (% 2551 % 158 | $ 12 $ 342§ 483
Population Shit PO 19 shif $  85614629|$ 142488 |$ 631282 |$ 66,473,083 Formula:
curren m.o_ ! <. 0 (Member months * Percent shift
community with ) * Grooms PMPM)
nursing benefit 10% Shift $ 866,146,289 | $ 1,424,881 ] $ 6,312,817 | $ 664,730,829 minus(-)
equivalent to David (Member months * Percent shift
Grooms or shift of  20% Shift $ 1712292578 ($ 2,849,763 |$ 12,625,633 | $ 1,329,461,658 * Current setting PMPM)
current number of equals(=)
direct care hours toan 550, oy $ 2568438867 |5 4274644 |$ 18938450 | § 1,994,192,488 | | Cost to shift to Grooms Benefi
equivalent to David
Grooms.
Population Shift from . Formula:
- 1% Shift 172,980 4,667 357,942 46,618,858 .
current facility to o on! $ 56,172, ¥ 5 $ S (Member months * Percent shift
community with *MFTD PMPM)
nursing benefit 10% Shift $ 561,729,798 | $ 546,672 [ $ 3,579,418 |$ 466,188,577 minus(-)
equivalent to MFTD (Member months * Percent shift
average or shift of 20% Shift $ 1123459596 |$  1,093345|$ 7,158,835 % 932,377,154 * Current setting PMPM)
current number of equals(=)
direct care hours to an 0 , Cost to shift to MFTD Average
equivalent to MFTD 30% Shift $ 1,685,189,394 | $ 1,640,017 1% 10,738,253 | $ 1,398,565,731 Benefit
average.
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Case 1:06-cv-02211

Medical Claims Summary For David Grooms

CONFIDENTIAL -Protected Health Information

Category of Service Services  Units Liability PMPM
SFY 2000 DOS - David was only eligible for 7 months of SFY 2000

Nursing Services 24 3,520 $5,749 $821.33
24 3,520 $5,749 $821.33

SFY 2001 DOS
Physician Services 4 4 $14 $1.20
Nursing Services 77 15,696 $109,749 $9,145.78
Pharmacy Services (Drug and OTC) 36 $1,465 $122.12
Medical Equipment/ Prosthetic Devices 4 6 $439 $36.55
Medical Supplies 5 293 $193 $16.05
126 15,999 $111,860 $9,321.70

SFY 2002 DOS
Physician Services 7 7 $147 $12.23
Nursing Services 82 12,537 $90,900 $7,574.96
Pharmacy Services (Drug and OTC) 114 $5,881 $490.06
Medical Equipment/ Prosthetic Devices 15 18 $928 $77.36
Medical Supplies 14 848 $386 $32.17
232 13,410 $98,241 $8,186.77
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Medical Claims Summary For David Grooms

SFY 2003 DOS

CONFIDENTIAL -Protected Health Information

SFY 2004 DOS

SFY 2005 DOS

Category of Service Services  Units Liability PMPM

Physician Services 3 3 $0 $0.00
Nursing Services 75 16,015 $119,928 $9,994.03
Pharmacy Services (Drug and OTC) 95 $6,975 $581.24
Medical Equipment/ Prosthetic Devices 4 4 $333 $27.74
Medical Supplies 3 202 $241 $20.09
Psychologist Encounter 1 6 $69 $5.75
181 16,230 $127,546  $10,628.85

Physician Services 9 9 $246 $20.54
Nursing Services 163 23,232 $174,926  $14,577.17
Outpatient Services (General) 2 $354 $29.50
Clinic Services (Physical Rehabilitation) 1 $25 $2.08
Pharmacy Services (Drug and OTC) 99 $6,859 $571.58
Medical Equipment/ Prosthetic Devices 21 21 $8,001 $666.75
Medical Supplies 22 773 $2,049 $170.72
317 24,035 $192,460  $16,038.33

Physician Services 16 16 $134 $11.14
Nursing Services 147 19,917 $176,812  $14,734.33
Outpatient Services (General) 3 $97 $8.11
Clinic Services (Physical Rehabilitation) 1 $0 $0.00
Pharmacy Services (Drug and OTC) 117 $5,637 $469.79
Medical Equipment/Prosthetic Devices 87 87 $20,796 $1,733.02
Medical Supplies 88 4,225 $8,230 $685.83
459 24,245 $211,707  $17,642.21
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Case 1:06-cv-02211

Medical Claims Summary For David Grooms

CONFIDENTIAL -Protected Health Information

SFY 2007 DOS YTD

Category of Service Services  Units Liability PMPM
SFY 2006 DOS YTD

Physician Services 29 29 $113 $9.38
Nursing Services 39 5,933 $52,893 $4,407.75
Inpatient Hospital Services (General) 2 $0 $0.00
Outpatient Services (General) 10 $38 $3.19
Clinic Services (Physical Rehabilitation) 1 $0 $0.00
Pharmacy Services (Drug and OTC) 75 5 $8,760 $729.96
Medical Equipment/ Prosthetic Devices 76 77 $12,023 $1,001.94
Medical Supplies 65 1,450 $3,423 $285.23
Individual Providers PA, RN, LPN, CNA and The 80 3,135 $64,440 $5,370.02
Electronic Home Response/EHR Installation(MAl 2 2 $108 $9.00
379 10,631 $141,798  $11,816.47
Physician Services 3 3 $28 $2.36
Outpatient Services (General) 1 $11 $0.91
Individual Providers PA, RN, LPN, CNA and The 72 3,096 $58,786 $4,898.85
Electronic Home Response/EHR Installation(MAI 6 6 $198 $16.50
82 3,105 - $59,024  $4,918.63

M:\ Brda\ Research\ Projects\ MFTD Cases\ Grooms\ [Grooms detail. xIs]Summary
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