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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

DAVID GROOMS, )
)

Plaintiff, )
) No.06C2211

v. ) Judge Rebecca R. Pallmeyer
) Magistrate Judge Martin C. Ashman

BARRY S. MARAM, Director, )
Illinois Department of Healthc are and )
i-amiiy services, )

)
Defendant. )

DEFENDANT'S AMENDED ANSWER TO PLAINTIFF'S FIRST
SET OF INTERROGATORIES TO DEFENDANT

i_.. L- 1D A DD'S.J AD A 1.,1

vsn 'Auio suj Aq 'Aiotdt 1!3!JJ0 UI 'SOO!AJOg 'T!UId P'-' JO 

1TTTTT1 TCTTTTTT TT1 TC TCfl 'TTfT 'TAT-T\T'-TTAT 0 1 \rT'-Tct '11IPflTIT(T Ifl iTATC AA fl 

Attorney General of Illinois, and pursuant to Rule 33 of the Federal Rules of Civil Procedure,

amends his response to Plaintiffs First Set of Interrogatories to Defendant as follows:

To the extent any individual identified in these interrogatory
responses is a current employee of the Illinois Department of
Healthcare and Family Services ("HFS"), the individual is
represented by the Office of the Attorney General, Welfare
Litigation Bureau, and may be contacted only through the
Defendant's attorneys except to the extent that subpoenas must be

:A +r +hr' f fhv V (ti7Z l11QirPQQ VIQQ'Q

soAojdui SdH 4I jo jpq 
uo suoodqns doi ouum iouj Auioy Jo ogjTj qI F. T'IPF,TC,%T TTflTT% In cnn rnT.4TTTn FCnTT1 nTh-nCCT 

To the extent identified herein, Documents Bates numbered HFS
300416 — FIFS 300785 have been previously withheld from
production because they are documents pertaining to David
(rrr\rrlc ujh'1i nr rn1l h1th infnrmtinn ini1iidiiic_)1tJJflJ_., VV1Lfl'JS

information regarding David Grooms's disability and medical
condition (including diagnoses), and information relating to David
Grooms's medical services under the Home and Community Based
Services Waiver for Medically Fragile and lechnology L)epenclent
Children and Home and Community Based Services Waiver for
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Persons with Disabilities. The documents contain individual
Medicaid recipient information and personal health information
that is confidential and protected under federal Medicaid law and
the Health Insurance Portability Accountability Act of 1996. See
42 U.S.C. § 1396a(a)(7); 42 C.F.R. § 431.305; 45 c.F.R. Part 160;J Ar r'r'n TI- 1Jt OL.-÷, A L' -.+haiiu '+3 '..F.1\. raii io'-i-, UUpaIL J-t ctllu L. u11c.1ucaILIy, L11cc
documents cannot be disclosed without written authorization and
an appropriate protective order entered by the Court.

INTERROGATORY NO.1:

Please state, by year, for years 2000 through 2006, the number of participants in the

Medically Fragile Technology Dependent Children's Waiver Program who lost eligibility

because they reached the age of 21.

DEFENDANT'S ANSWER TO INTERROGATORY NO.!:

h-i-, +,- NT 1 -'mc,z if lj ir{r mficr 17hh ic

Pi o pno[o jquosoi St IOU UOI13 SU4 U! POATOAU iui I2ofqns 01 1UATo1 1q1oU 

'T TTt.TThTTTT(\TTTT ("T''C' T 11''C1 T fK T (TCYIT9(\TT'1TTT Cu Vi'VIflCu 1TTD1-TTTr1 TT T 

to the discovery of admissible evidence.

INTERROGATORY NO.2:

For each individual identified in response to Interrogatory No. 1 above, please, state, with

respect to the last year of participation in the children's waiver program, which of the individuals

were considered by the Department of Specialized Care for Children (DSCC) to require a

h,-td 1,r'i,c1 ef rt f f1iv Fci'l nrt re,eive hnme crnd 'nmmiinitv hiczed 'er.ne llnrlpr the1139J1LL&L 1¼? V ¼?I ¼JS.)La¼?ssfl#J L-''i

Medically Fragile Technology Dependent Children's Waiver Program.

DEFENDANT'S ANSWER TO INTERROGATORY NO.2:

The Defendant objects to Interrogatory No. 2 because it is unintelligible and vague,

argumentative, seeks further information that was not requested in Interrogatory No. 1, and seeks

information which is neither relevant to the subject matter involved in this action nor is

reasonably calculated to lead to the discovery of admissible evidence.

2
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INTERROGATORY NO.3:

Please identify each and every person who, within the past five years, participated in

evaluating or approving any care plan for David Grooms relative to his participation in the

Waiver Program for Medically Fragile, Technology Dependent Children under 21. Please state

the current job title, telephone number and address for each person.

DEFENDANT'S ANSWER TO INTERROGATORY NO.3:

fc Nr h cie it ePPlc in+rrmtici, 'whii'h ic neither
LJ¼.,.L¼#iAI_LCt.L1L LJ S flJ.

relevant to the subject matter involved in this action nor reasonably calculated to lead to the

discovery of admissible evidence.

INTERROGATORY NO.4:

Please state the institutional setting Defendant believes David Grooms would require if

he were not to continue to receive home or community bases services. Please include in your

response:

I',' Th ftiii1 frr vivur rpncu1cze.1 fl1 sa'L J —

(b) The name, telephone number, job title and address of each person having

information concerning the level of institutional care David Grooms would

require if he does not continue to receive home or community based services.

(c) Please identify each and every document that supports your response, or is

related to your response in any way.

DEFENDANT'S ANSWER TO INTERROGATORY NO.4:

Defendant objects to Interroatorv No. 4 because it calls for sneculation. If David

Groom's physician wouM not approve his current participation in HSP because he cannot be

— __1__ 1 ——-—-——— 1______ ,'__ __111 I 1•saieiy serveu in inc noine wiunu Inc prognuii nrnns, uaviu urooms wouia nave io mmcc nis own

3
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INTERROGATORY NO.5:

Please state whether Defendant, either individually, or in conjunction with another person

or entity, determines or approves the cost of home and community based care for children on the

Medically Fragile Technology Dependent Children Waiver Program.

DEFENDANT'S ANSWER TO INTERROGATORY NO.5:

Defendant objects to Interrogatory No. 5 because it seeks information which is neither

relevant to the subject matter involved in this action nor reasonably calculated to lead to the

discovery of admissible evidence.

4

arrangements for care, for example, enter a nursing facility. The Defendant does not determine

the appropriate institutional setting that individuals, such as David Grooms, may require if they

choose not to participate in the Home Services Program.

(b) Barbara Ginder, Chief
Bureau of Interagency Coordination
Department of Healthcare & Family Services
1320 S. Second Street
Springfield, Illinois 62704

" i-1,iififcr1 fc t1i eyfpiit her Icrirw1edcje limited th
statements in (a) re garding the o;e;afion of HSP. She has no knowledge of
David Grooms's particular case file or institutional setting needed.

(c) David Groom's case records in the DRS HSP case file, Documents Bates

numbered TIFS 300416 — HFS 300785.

See also Documents Bates numbered 3016 — 3142, HCBS Waiver for Persons with

Disabilities, previously produced by Defendant to Plaintiff's counsel in Sidell v. Maram. The

Defendant also cites Parts 676 through 686 of Title 89 of the Illinois Administrative Code as

}r rclfd trhc rPm'nze
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INTERROGATORY NO.6:

Please specify any policy, rationale or formula, whether written or oral, that Defendant,

either individually or in conjunction with some other person or entity, uses, relies on, or

otherwise considers concerning the cost that [sic.] of home and community based care for

children in the Medically Fragile Technology Dependent Children's Waiver Program.

DEFENDANT'S ANSWER TO INTERROGATORY NO.6:

-hc'tc, fr T1-lt1-rrnQtrr, NT1- i c111fz plr rifcrrnitii whh ic npithpr

oq o po o pono ijquosi IOU UOiI21 SliD UI POAIOAU! Jfl1UJ oo1qns OI{ O UAp1 

r C TfllflGflTtfllTTT flu C'lflfl fl ,rTl,nTTnTnrr 

discovery of admissible evidence.

INTERROGATORY NO.7:

With respect to Defendant's Response to Interrogatories 5 and 6, describe any differences

or changes in the application of any program for participants who have reached the age of 21

years who still require a hospital level of care, the policy aridlor rationale for the change, and

czthte f1i nm t1enhcrn rnimher and job tifle or each nerson having 1cnow1ede of or-"-', Q
information concerning the policy or rationale, or the basis for any difference or change in

application.

DEFENDANT'S ANSWER TO INTERROGATORY NO.7:

Defendant objects to Interrogatory No. 7 because it is argumentative, assumes facts not in

evidence, presents an unintelligible and incomplete hypothetical, and seeks information which is

neither relevant to the subject matter involved in this action nor reasonably calculated to lead to

the discovery of admissible evidence.

S
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INTERROGATORY NO.8:

State with specificity any differences or variances between the DSCC Waiver (or waiver

program) provided by or through Defendant, and any other home services program offered by or

through Defendant.

DEFENDANT'S ANSWER TO INTERROGATORY NO.8:

Defendant objects to Interrogatory No. 8 as being vague, overbroad, and seeking

÷-. 1-.-inlorlilaLloll wineii i uclilici iclevdflL LU 1ii uuJLt liialLci iiivuivcu iii 11fl 1AIIU11 11W IatJIIUUIJ

calculated to lead to the discovery of admissible evidence.

To the extent Interrogatory No. 8 seeks the differences or variances between the DSCC

Waiver—also known as the MFTD Waiver—(or program) provided by or through HFS, and the

HCBS Waiver for Persons with Disabilities, the Defendant responds by specifying the following

records, previously produced by the Defendant, pursuant to Rule 3 3(d) of the Federal Rules of

Civil Procedure:

1 1.A1TTI \1T; 1r,ii rfo 1bfpo , imkc-rrc1 ')2fR fl1 c

isnboj UOL1flpO1d TS1IJ SJJT1J1rId ltJO 6 °N snbj o unsind 

nnnnnn i-cT Crc'in flT A fl i1T cc r fl r fl flfl'? nfl TflflTTTflTT C'flmflfl C'lTTnTTtlflflflfl 'i-fl A TO AL ITT TTAT T 

2. HCBS Waiver for Persons with Disabilities, Documents Bates labeled 3016 -

3142 previously produced pursuant to Request No. 7 of the Plaintiff's First Production Request.

INTERROGATORY NO.9:

List with specificity and {sic] all policies, rationales, formulas or criteria of any kind that

Defendant, either alone or in conjunction with any other entity, uses, utilizes, relied on, or

nt1-iprwiu' rnnsitlc'rs in dferminincj the amuint nr mtTIrnts annrcivel fnr hcme nr nmmiinitv————---—"———————----J

based care of adults with disabilities.

6
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DEFENDANT'S ANSWER TO INTERROGATORY NO.9:

Defendant objects to Interrogatory No. 9 as being vague, overbroad, and seeking

information which is neither relevant to the subject matter involved in this action nor reasonably

calculated to lead to the discovery of admissible evidence.

To the extent Interrogatory No. 9 requests the policies, rationales, formulas or criteria that

the Defendant, either alone or in conjunction with any other entity, uses, utilizes, relies on, or

fk,r mriirif rf fi 1iici u-i,rcv,pd fmr hcm rr cmmiintv

I4PM SUOS1d 1OJ JoArLpj% SH3H Pu sot jiqstp IUM JOJ O11O posq 

.rr, TTTTTTTTTT'1%T TTT QFThflTQTUV IM TrT1c 

Defendant responds by specifying the following records pursuant to Rule 3 3(d) of the Federal

Rules of Civil Procedure:

1. HCBS Waiver for Persons with Disabilities, Documents Bates labeled 3016 -

3142 previously produced pursuant to Request No. 7 of the Plaintiffs First Production Request;

2. The Determination of Needs ("DON") Instructions Maunual (1/19/04),

rn,fe Tfc rnii-ihprp1 T-TT'SZ flflRSflQ — T-TFS flflR7M

SdH — LOL800 SJH p1qUTnU SI S11IUmOOU '(zo-o j ai) uuoj MOO °L 

T.,nrrTnrr C'fllflfl C',TTflTTTflflflrT 

008713;

4. Instructions for Administering the HSP Needs Assessment, Documents Bates

numbered HFS 008714 —HFS 008719;

5. HSP Needs Assessment Form, Documents Bates numbered HFS 008720 — HFS

008721;

The Defendant also references Title R9 of the Illinois Administrative Code Parts

676, 679, 682 and 684.

7
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obligated to provide. ." State, with specificity the fact or facts regarding David Grooms and/or

his medical condition that Defendant relied upon for its response, and state the name, and job

title of each person at HFS with knowledge of the basis or rationale for Defendant's contention

that Defendant would be required to "fundamentally alter" if services in order to provide relief to

David Grooms.

1N1)ANT'S ANSWFR TO INTERROGATORY NO. 11:

Defendant objects to Interrogatory No. 11 because the Plaintiff has never articulated the

reasonable accommodation lie seeKs in mis action. ivioreover tne i-'iainun nas not stateci me

8

INTERROGATORY NO. 10:

State the full name, job title, address and phone numbers of all persons with knowledge

of the policies formulas or other criteria, identified in response to Interrogatory No. 9.

DEFENDANT'S ANSWER TO INTERROGATORY 10:

Defendant objects to Interrogatory No. 0 as being vague and over-broad.

To the extent Interrogatory No. 10 requests the identity of the individual employed by

TT1'C 1 11,-.,1 ,-.4 ÷1-. -,-1 +41

:sogiupi '6 °M AiowonuT o suodso>j supujo 
TTT TT1TT1T TT1TT T'TT1C tTTV QVT11TITTI)T T11 Tfl flTMflIT'ST 1RIMI! IJ1 IT1IM JT-I 

Barbara Ginder, Chief
Bureau of Interagency Coordination
Department of Healthcare & Family Services
1 )'U\ C' C',--,-1 Q÷..+13U ,J. OCU11U 1IL
Springfield, Illinois 62704

INTERROGATORY NO. 11:

Defendant alleges as an Affirmative Defense, in its Amended Answer and Affirmative

+- 'if Pi.--i-ff ric 'wr11lri li 11fbi. rll wri,irl r1r th

Case 1:06-cv-02211     Document 77      Filed 06/20/2007     Page 11 of 47



relief sought in his Complaint with any specificity. The prayer for relief merely requests this

Court "restore David's pre-age 21 levels of funding for home nursing services." In other parts of

the Plaintiff's Complaint, the Plaintiff either seeks an amount of funding equivalent to that he

received while participating in the Home and Community Based Services Waiver for Medically

Fragile Technology Dependent Children, or funding for "constant monitoring," which could

mean 24 hours per day of in-home skilled nursing care. Consequently, any answer Defendant

ic, h'cT thcfi1 irirl Qvrndltive1. 11JyL11)LWA

DEFENDANT'S AMENDED ANSWER TO INTERROGATORY NO. 11:

Defendant incorporates his previous objection to Interrogatory No. 11 because the

Plaintiff has never articulated the reasonable accommodation he seeks in this action. Moreover

the Plaintiff has not stated the relief sought in his Complaint with any specificity. With those

qualifications, Defendant states:

1. In the Plaintiffs Complaint, the prayer for relief merely requests this Court "restore

flvid'cz rr.-ce 71 1ve1s nffiindin fcw home rnirsin serviceS." Tn other narts of the Plaintiff's

Complaint, the Plaintiff either seeks an amount of funding equivalent to that he received while

participating in the Home and Uommumty Based Services Waiver tor Medically Fragile

Technology Dependent Children, or funding for "constant monitoring," which could mean 24

hours per day of in-home skilled nursing care. To the extent that David was approved for

participation in the Persons with Disabilities Medicaid Waiver, Defendants reasonably

accommodated him in the following particulars:

(a David was not excluded from participation in the Persons with Disabilities

Medicaid Waiver by reason of his disability or by any act or omission of Defendants.

9
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David is currently enrolled in the Persons with Disabilities Medicaid Waiver and, in fact,

is receiving services in this Waiver program that include in-home nursing services.

(b) Defendants reasonably accommodated David in the Persons with Disabilities

Medicaid Waiver Program by extending an exceptional care rate to him. In the Persons

with Disabilities Medicaid Waiver, HFS expressly represented to the federal government

that it "will refuse to offer home and community-based services to any person for whom

1- ,'fr1 +hf t1- cf e'.f hrm rr pcmimrntr_hpdIL L,II auiiauiy U...-

furnished to that individual would exceed the cost of a level of care referred to in item 2

of this request." (Persons with Disabilities Medicaid Waiver at Paragraph 8). In item 2

of the Persons with Disabilities Medicaid Waiver, HFS only requested a waiver to

provide home and community-based services to individuals who would need a nursing

home level of care. Under the express terms of the Waiver, Defendants cannot expend

any more money on services to David than would be incurred if he were residing in a

nrirrl f'i1itv Pnr the fvnir1 nrtieinnt in the Persons with Disabilities Medicaid'--b "J rr
Waiver, the maximum monthly benefits he or she will receive is determined by referring

to the Service Cost Maximum, or SCM, that corresponds to the Determination of Need,

or DON, score that applicant received as partof the eligibility process. State law sets

forth an SCM that corresponds to the DON score. 89 I1l.Admin.Code § 679.50. HFS

recognized that individuals with certain disabling conditions, if residing in a nursing

facility, would cost the facility more to treat or care for than the basic Medicaid nursing

home er diem would reimburse. HFS created a now-defunct Exceptional Care Program

for nursing facilities. 305 ILCS 515-5.8a; 89 Il1.Admin.Code § 140.569. Through the

,—'rxcepuonai tare rrogram, a iiuiiuig 1w.anLy uLaI11L 1L1I1U Lu 1c11uc1 cpiuiiai

10
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Exceptional Care Program, to a participant in the Persons with Disabilities Medicaid

Waiver Program whose medical condition corresponds to one of the conditions for which

HFS would have paid an exceptional care rate if that person were in the nursing home.

DHS fmds the nursing facility in closest proximity to the applicant's residence that is

qualified to render the care that the applicant would need, and extends a rate up to the rate

thit 1-IFS hcul naid to that nursing home on behalf of the similarly situated nursing homer - ----—- - - .1

residentto the Persons with Disabilities Medicaid Waiver applicant. An exceptional care

rate was extended to David.

(d) David has accepted the reasonable accommodation of the exceptional care

rate and is participating in the Persons with Disabilities Medicaid Waiver program.

2. If the reasonable accommodation that Plaintiff seeks is an amount of money to

allow him to maintain the level of services that he had under the MFTD Waiver for which he is

no loner eliaible, (or, specifically, to receive $17,900.00 per month instead of the approximately

$9,289.46 per month exceptional care rate he would have received under the Persons with

+b - +h TTIV TCTCI T A TV AA TT1 TTT Q"T A T'Q ITIV1 TV TC TTflT11T'TTT TT1 WI /flTTV A TV AA flfl1flTAT T1TIWIP1(T 

11

to persons in approximately thirteen categories, such as HIV-positive, morbidly obese,

medically complex, ventilator-dependent, etc. Prior to the current nursing home

reimbursement methodology that is based on data contained on the resident's Minimum

Data Set, or "MDS," HFS calculated and paid an exceptional care rate to the nursing

facility that was above the basic Medicaid per diem to render care to those persons in the

categories described in the immediately preceding sentence.

I tte 1w t SQ Ill Admin rode s 7fl(c authorizes DHS to extend a rateJ -—-—'—,, - —

up to the exceptional care rate that HFS set for the nursing facilities participating in the
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money for in-home private duty nursing services, were not denied to him by reason of his

disabilities. David does not qualify for $17,900.00 per month worth of in-home private

duty nursing (or more) because of qualities that David shares with all other Medicaid

recipients and applicants. All the factors set forth below are qualities that David shares

with all Medicaid recipients and applicants, as follows:

(i\ Nc'. T'.Aedic'r1 nrnoi-im nnritd liv T-TFS p.vr ffc'.rdid flvid nr cinvnn

else, 24 hours per day of in-home private duty registered nursing services on a

regular or non-emergency basis.

(ii) Private duty nursing services are an optional service under federal

Medicaid law, 42 U.S.C. § 1396a(a)(1O)(A), 1396d(a)(8,) and under the Persons

with Disabilities Medicaid Waiver. (Waiver at Paragraph 11). Private duty

nursing services are not covered under Illinois' Title XIX State Medicaid Plan.

No Medicaid-elithble oerson aualifies to receive such services at any situs.

Whether the State of Illinois covers an "optional" Medicaid service is a policy

- ._.___] -— 1__ __--_-_-_ rc1 ._1_juagmern corrirruiieu 10 inc uisereuon 01 iate oiiiciais anu br wnien mere is no

12

that the program does not now offer, then that relief would not constitute a reasonable

accommodation because under the law as set forth in Alexander v. Choate, 469 U.s. 287 (1985)

and Wisconsin Community Services, Inc. v. City of Milwaukee, 465 F.3d 737 (7 Cir. 2006),

these accommodations are not necessary, reasonable or grounded in any independent basis in

Title II of the ADA.

(a) The reasonable accominodation David seeks is not necessary. Neither the

0 A ,+ +h A eo1fc, A cf r111r fiir1rifc. f
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right of judicial review. DaimlerChrysler Corp. V. Cuno, U.S. , 126 S. Ct.

1854, 1863 (quoting ASARCO Inc. v. Kadish, 490 U.S. 605, 615 (opinion of

Kennedy, J.)).

(iii) No participant in the Persons with Disabilities Medicaid Waiver

qualifies to receive private duty nursing services because they are not part of the

Persons with Disabilities Medicaid Waiver or Illinois' Title XIX State Medicaid

D1

(iv) David, an individual over the age of 21, is no longer eligible for

EPSDT, 42 U.S.C. § 1396a(a)(43); 1396d(r) and, consequently, may not now

receive services that are not covered under the Stat&s Medicaid Plan.

(v) No one qualifies for the MFTD Waiver after he or she has attained

the age of 21. David is over 21 years of age and is no longer eligible for MFTD

Waiver and may not now receive any services through the MFTD Waiver.

(vi To the extent HFS's c1inica nrofessionals were reviewing nians of-I-— — :.———_r-———

care for David before he turned 21 arid participated in the MFTD Waiver, they

were not reviewing medical need tor waiver' services. Kather, HFS 'S clinical

experts were entitled to make an independent determination for the purposes of

the EPSDT program that services prescribed for David that were not covered

under Illinois' Title XIX Medicaid Plan were medically necessary. Miller by

Miller v. Whitburn, 10 F.3d 1315 (7th Cir. 1993). Services in the Persons with

Disabilities Medicaid Waiver, as required by federal law at 42 U.S.C. 1396n(c),

are based on medical need only insofar as they are up to or less than the Service

+- ÷I KT,LOSL 1V1LMIUUU1 01 A pL1Uiii 1i1L app11u1 LU u1c ululvluual. INU 1V1L

13
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in excess of the Waiver Program's cost caps are given on the basis of "medical

need."

(b) The accommodation David seeks is not reasonable. The court need not reach

this issue because it must conclude that the accommodationlmodification David seeks is

not necessary.

(i) If the court were to reach the issue of reasonableness, it would

fhf +b mi-yf/rncAf'trrn 'rmcyht c nrf riible Firt
P°PN qiJM SUOSJd o sjs JJIU!Id uoiijipoui ip 

C.,-, -.- . —,,-,,-,,-. , n,,- fly ,.yQn nn rrnr.r.,,yryn nryr nrnr,-nnnyrrrrrnnevr, flTT1 itYlTi flflfl TflTTflfl 

is not necessary to avoid discrimination to David on the basis of disability. 42

U.S.C. § 1213 1(2); 28 C.F.R. §35.130(b)(7).

ii. Second, Defendants also contend that the accommodationlmodification

David seeks would fundamentally alter the nature of the Persons with Disabilities

Medicaid Waiver. If Defendants were to provide a benefit in excess of existing

hnm nd nmmiinitv waiver benefit levels Defendants wirnid he reauired to

extend the same benefit to all other persons. The benefit would have to be

extended to all participants in the Persons with Disabilities Medicaid Waiver

Program (and, presumably, all other programs operated under the umbrella of the

Home and Community-Based Services Waiver), and to certain current residents

of nursing facilities. Defendants believe that the relief Plaintiff seeks would

fundamentally alter the Persons with Disabilities Medicaid Waiver in 1) a

rorammatic sense and. by the operation of the programmatic chances made.

would 2) require expenditures of public funds that are not reasonable.

14
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Persons with Disabilities Medicaid Waiver are as follows:

(1) Granting Plaintiff the relief he wants requires

Defendants to ignore or violate the Waiver's cost caps arid the

express representation to the federal government for approval of

the Waiver at Paragraph 8, that the State will refuse to offer

e cm mc' tn ncsrc.nn c' nil, non in nnna onrx,- ma mn etc x,niii rl avmna,l tl a

sisqdrn) ouioq utsmu U! uosid pip oj uuio jo so 
fliti flflflflUfl flTflflAA OIOflfl '%TA T'C flTTTflTT_TTT flC'flTrAA C'TTIThCTflI4 fli CflflT A TflC' 

added).

(2) Granting Plaintiff the relief he wants would require

Defendants to ignore or violate the "cost-neutrality" requirements

of the federal Medicaid statute, at 42 U.S.C. § 1396n(c)(2)(D), and

the assurances given to the federal government about cost

iieutrlitv in the \i\1er dcriimnt itcelft Prirrnh 1 Ai'e\ intl (F\Y.J.

(3) Granting Plaintiff the relief he wants requires

Defendants to ignore the portion of the Waiver that "waived" 42

U.S.C. § 1396a(a)(1O)(B), at Paragraph 10 of the Waiver

document, or to have Defendants rewrite the Waiver in such a way

as to eliminate the request that the "comparability" portion of the

federal Medicaid law be "waived." Plaintiff wants waiver services

to be measured by the "amount. scone and duration" concents

contained in Section 13 96a(a)( 1 O)(B).

15

(A) The programmatic changes that frmndamentally alter the
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impermissibly using another Act of Congress (i.e., the ADA or the

Rehabilitation Act) or a federal regulation (i.e., the integration

mandate) to change the intent of Congress respecting the operation

of 42 U.S.C. § 1396 et seq. Nothing in the ADA, Rehabilitation

Act or any federal regulation with respect to those civil rights

16

(4) Granting Plaintiff the relief he wants requires the

Defendant to rewrite Paragraph 2 of the Waiver to choose a "level

of care" either on an individualized basis for David, or to choose a

"level of care" that would afford all waiver participants a

potentially larger sum of money on a monthly basis. The choice of

the level of care is an option given to the State under 42 U.S.C. §

flQn(c nd there jg n right nfini1icia review in hnw the Sthte

chose to exercise that discretion. DaimlerChrysler, Id.

(5) Granting Plaintiff the relief he wants requires

Defendants to request a service for inclusion in the Waiver, i.e.,

"private duty nursing" that is optional for the State to include

according to Paragraph 11 of the Waiver document. The choice of

the services to include in the Waiver is an option given to the State

under 42 IJS.C S l396n(c and there is no right of judicial review-— —--—----- —-- 0
in how the State chose to exercise that discretion.

DaimlerC'hrysler, Ic!.

(6) Granting Plaintiff the relief he seeks requires
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remedies evinces Congress' intent to allow the Medicaid program

to be rewritten in the manner Plaintiff seeks.

(B) The relief Plaintiff seeks would fundamentally alter the

Medicaid program by causing costs to be incurred that are not reasonable,

as follows:

(1) Defendants incorporate the expert witness report of

T-1 r T..ifh 1 3I JU.L J-'. 1YIL11 1IJ¼.,1, ILL LVILLI1 I LJJ!.

(2) Some nursing home residents may be able to live

outside a nursing home if substantially more hours of one-on-one

nursing care were provided in a private home. Nursing homes

provide quality care in an efficient manner by capitalizing on

economies of scale. That is, one nurse can care for several patients

in a centralized setting. Shifting patients from residential settings

tr I-iwnp tttiic ml'l h'iip pvpri mrIi tirnu frr i'iirriit

Jo uoi ioj uouipunj oiinboi pu uxi2oid ustss otpow 

,TT, T1fl#% ,,yn YflY C'Trr.r,nr.rrrlrTTr A 

the program.

(3) More nurses would be required to provide home

care as the care model becomes individualized.

(4) This would exacerbate the current nurse shortage.

Increased demand combined with short supply would drive up

wanes. Waaes would not stabilize until more nurses entered the

market. This would likely take several years.

17
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(5) Higher wages would drive up the cost of nursing

home and private duty nursing care.

(6) Lower occupancy and higher wages would force

some nursing homes to close. Nursing homes are the only option

for some individuals. The consolidation would reduce access to

this care in some areas.

1'7\ fl1Q r,rf Irrtvw ihf1v th rnirrnt rrIrQirln

'U1fl O qp13A1 UTSflO aAUd A1 supisai ouxoq 

gTTTC,Tfl,T ITTflTTflfl 'TT1 TflTTIflTTAA fl#. flTflT 1!ThTT C'flflfl Cl itt 

to leave the facility. If finding or making that housing available is

held to be the obligation of the State of Illinois, the fiscal pressures

on the State increase.

(8) If participants in the Persons with Disabilities

Medicaid Waiver program are deemed to be entitled to receive

uhctrn,tii1 hniirs nr dciv nfin-hnme nrivcite diftv niirzinc cervicp.c1—- 1-' '"-
then nursing facility residents with similar medical conditions

should similarly be able to expect and receive increased levels of

registered nursing staffing at the nursing facilities. This, in turn,

increases the pressures on the nursing profession, drives up the

costs of the nursing homes and potentially subjects the Illinois

Medicaid program to added expenditures.

(C) The manner in which the relief Plaintiff seeks would

fundamentally alter the services currently available to participants in the

1------"- .-1... L1---. -..1 1T.rerstiiis will! ijisauuiiies lvlcuiedlu VY aivci piogiiii diiU ULIICI p1:ogII.uIs

18
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under the umbrella of the Home and Community-Based Services Waiver)

is as follows:

It is not cost efficient for Defendant to provide Medicaid-eligible

individuals with substantial hours per day in-home private duty nursing

services. The current medical assistance program in Illinois services over

2 million people each month. This consists of children, parents, pregnant

1-1d r1rt1fc2 ii-td lilrl, T}ip rnrrcrit rrrcTrqm CtTlPrltPQ it

pJ1Mdn 41 ioj uqsnfp noqp Tinu uoijjiq 01$ 1Ao jo iso 

• IT TflT nryn n1 rr.fll-, nrfltOTfl 'TTnTrtfl An 

pressure on wages, the shift of oniy 10% of the current nursing home

population to home care receiving benefits equivalent to the average

Medically Fragile-Technology Dependent (MFTD) waiver child would

cost an additional $856 million. That is more than the $578 million spent

on all expanded eligible populations in FY 2005. In addition, it would

ct nnther SMS millicrn if 10% of the individiii1s in the T-Torne Services

Program were to begin receiving benefits equivalent to David Grooms

during the last year in the MF1D Medicaid Waiver. 'I'his combined $1.52

billion shift is almost equal to the total amount of $1.8 billion spent on all

children in the medical assistance program. Such a large shift in costs

would force the State to fundamentally alter the current program from one

that takes care of a mix of uninsured families, disabled, and elderly to one

that only applies to the neediest families and a small population of the

most severely ill.

19
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(c) There is no independent basis on which the court can award the

accommodationlmodification the Plaintiff seeks. David has no present "right" to receive

or "legally protected interest" in receiving any Medicaid-funded services in the

community (i. e., in his parents' home), unless he qualifies for a home and community-

based services Medicaid waiver administered by Defendant pursuant to 42 U.S.C. §

1396n(c). Medicaid-funded waiver programs are an opportunity or capability for

i-be cnrnrniintcr +n nraoan+ n,lnn- nonn n lnnrr_tcs-rrn mm

AtOJ o piAu ioj cpunioddo ppu -ptipj, uo qj (3)u96 J UOUOO 'IT°J 

'T1 TTTT1_9TT(T t (1 TT(TCcTTTmT, 1TTA'Td 1 C1TTT11T11TT1rV 'TT1 ITT Q'ITA TQ TTTñc TTTA1"T 

services in the community is through the Persons with Disabilities Medicaid Waiver.

This Waiver operates under the authority of 42 U.S.C. § 1396n(c). The United States

Department of Health and Human Services approved the Persons with Disabilities

Medicaid Waiver under the express terms and representations and assurances set forth in

the Waiver document. The Persons with Disabilities Medicaid Waiver provides home

,-n, ii1cr_lcl fr ,rl11lc1 \x1l,r l-nrl- frr th rr f iii'h

1ll!°J u!smU 'a ui oiio aunboi PIflOM 

A T.'%C' Tfl YrflYflr A fl rn, llfl fl CnTT LA (TflflflYA ynrry n, A -- rirrrnrrnrrnn nrrn 

In order to enroll in the Persons with Disabilities Medicaid Waiver, the individual

must, among other things, be eligible for Medicaid, apply for services through the Home

Services Program, have a severe disability which is expected to last at least twelve

months, be an individual who is in need of long-term care, obtain certification from a

physician that the individual is in need of long-term care and that this care can be safely

and adeniiatelv he nrovided in the individuaFs home as nrovided in the service nianF—- - — -

developed for the individual, and not require in-home services that are expected to cost

more man wnat tne state would pay ror institutionai care ror persons similarly situatea.

20
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cognizable in the federal court. DaimlerChrysler Corp. v. Cuno, U.S. , 126 S. Ct.

1854 (2006); Olmstead v. L.C., 527 U.S. 581 (1999). The State need not create new

programs for anyone, because federal court review of the State's judgment about

establishing or declining to establish new programs raises grave constitutional concerns.

Olmstead v. L.C., 527 U.s. 581, 612-13 (1999) (Kennedy, J. concurring). The Olmstead

Court stated that the "states must adhere to the ADA's nondiscrimination renuirement1 -
with regard to the services they in fact provide." Olmstead, 527 U.S. at 603 n.14

(emphasis supplied).

(C) Barbara Ginder
Bureau Chief - HFS
Bureau of Inter-Agency Coordination
1320 S. Second S•, 2nd Fl
Springfield, IL 62704

Ms. Ginder has information regarding parts 1 - 2(b)(ii)(A)(1-6) of
Defendant's Amended Response to Interrogatory No. 11.

21

A participant in the Persons with Disabilities Medicaid Waiver can buy in-home

nursing services, but under the program limitations, they are regarded as skilled nursing

services; private duty nursing services are not available under the Persons with

Disabilities Medicaid Waiver.

If David chooses not to participate in the Persons with Disabilities Medicaid

Waiver, there is no other program or option administered by Defendants and funded by

ir1 thrnuch 'he rn rereve in-hnmp nnrciric, cprg-' 1+' P1iitf+ eb'' --''
claiming that Defendants must create new programs to care for him, that claim is not
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Matthew Werner
Director's Advisor on Healthcare Finance - HFS
201 South Grand Ave. East
Springfield, IL 62763

K.- -.-+ )uI\(D\() Q\ )(\'r\
SHEL — 100000 SHG 'csooc SdH — ooooc SdH 't7tE — 8OS '60t8001 S (a) 

jj .O ioonouj o suodsoj ppuury supuopjo 
I—'\ITTVn'\7 TTTt' (O_ (CT\(TT'(fl'\7 1 It'd TTTflTV T TTflr1VTTTTflTTTT cPu TTTT AA TTAT 

000253, DHS 003671 DHS 003758; Expert Witness Report of Todd D. Menenberg dated

?L 1C ')1A'7. NTAT -rA(\I\1 KTA\T iicncc. XTA\T 1fl1d2 _1'JAV IWul2'7Q• Pcfl flflflflC1 -ivulieli i LUU INtl. V JUUVVI — I NCX V J'J . i.,, ,

RSC 000039; HFS 009069 — HFS 009597; HFS 3011460 — HFS 3014068; and MW 500042 —

MW 500053.

INTERROGATORY NO. 12:

Defendant denied, in response to paragraph three of Plaintiff's Complaint, that it

approved "extensive nursing services plan for David based on its determination that the services

were medically necessary and that the cost of the care David needed to remain at home was less

+1- ccc,f rf fhc. ivc' m flip hrzniti1 rr nther incztitntinncd p.ttincj" P1ci. czthti whthr

11PM S1S1P 1 1O1JO4M JO 'soDliugs uismu poAoJdd o1s] SI ui1cuop SI upuojo 

r.tfl, Un Tfl ICflfl flTfl TTflTT1 

basis of the determination that is stated. If the latter, please state with specificity the basis of any

approval by HFS or any other state agency.

DEFENDANT'S ANSWER TO INTERROGATORY NO. 12:

The Defendant objects to Interrogatory No. 12 as written because it is argumentative,

misstates facts, assumes facts not in evidence, and presents a false dichotomy.

Tr fh tent Tnterrnthrv Nn 12 ceelcs the hsis for the Deferidnt's deni1 of the

allegations contained in Paragraph 3 of the Plaintiff's Complaint, the Defendant denied the

allegations contained in 1'aragrapfl i in tneir entirety because me aiiegations uia not contain an
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accurate statement of the programs, procedures, Defendant's actions, or bases for the

Defendant's actions. Further, due to the extent of the inaccuracies pled in Paragraph 3, there

were no averments that the Defendant could admit pursuant to Rule 8 of the Federal Rules of

Civil Procedure.

INTERROGATORy NO. 13:

Please state whether there was one or more Home Services Program Service plans in

ç,,. r-;-i w i - r -uuitig AJUU. Ii SO, piease ior eacn plan State:

(a) Type of service provided

(b) Total hours per month

(c) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost

DEFENDANT'S ANSWER TO INTERROGATORy NO.13

'I'b C' r1 — --VVCL. 11JL CL jjJjjjç ritigiwii ervice nan in existence br David (irooms

during 2000.

INTERROGATORY NO. 14:

Please state whether there was one or more Home Services Program Service plans in

existence for David Grooms during 2001. If so, please for each plan state:

(a) Type of service provided

(b) Total hours per month

(r' The rcfe fnr erii Qer,ik1 JJflJ V 1¼4'/¼.1

(d) The subtotal for each service provided

(e) Ihe total monthly or estimated service cost

23
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DEFENDANT'S ANSWER TO INTERROGATORY NO. 14:

There was not a Home Service Program Service Plan in existence for David Grooms

during 2001.

INTERROGATORY NO. 15:

Please state whether there was one or more Home Services Program Service n1nc in

existence for David Grooms during 2002. If so, please for each plan state:

(ci'\ Tx,nc nt' onrx,na.. JF' J1 V1 IJ1%.JVIUU

(b) Total hours per month

(c) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost

DEFENDANT'S ANSWER TO INTERROGATORY NO. 15:

There was not a Home Service Program Service Plan in existence for David Grooms

(lllrincr 7(1(Y)

INTERROGATORY NO. 16:

Please state whether there was one or more Home Services Program Service plans in

existence for David Grooms during 2003. If so, please for each plans state:

(a) Type of service provided

(b) Total hours per month

(c) The rate for each service provided

(d' The subtotal for each servirp nrrniidd

(e) The total monthly or estimated service cost

24
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(c) The rate for each service provided

(d) The subtotal for each service nrovided

(e) The total monthly or estimated service cost

25

DEFENDANT'S ANSWER TO INTERROGATORY NO. 16:

Ihere was not a Home Service Program Service Plan in existence for David Grooms

during 2003.

INTERROGATORY NO. 17:

Please state whether there was one or more Home Services Program Service nians in

existence for David Grooms during 2004. If so, please for each plan state:

(i\ Tvie rf r',i-p,-I rr,rl,lA•-'••.'•..• J;JI•J V1t1L¼L

(b) Total hours per month

(c) The rate for each service provided

(d) The subtotal for each service provided

(e) The total monthly or estimated service cost

DEFENDANT'S ANSWER TO INTERROGATORY NO. 17:

There was not a Home Service Program Service Plan in existence for David Grooms

during 2004

INTERROGATORY NO. 18:

Please state whether there was one or more Home Services Program Service plans in

existence for David Grooms during 2005. If so, please for each plan state:

(a) Type of service provided

(b) Total hours per month
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33(d) of the Federal Rules of Civil Procedure:

1. Home Services Program Service Plan of October 11, 2005, Documents Bates

numbered HFS 300543 —HFS 300544;

2. Home Services Program Service P1n nf Tcrnirnr, 'M ')flfli -.-.÷-. D,-..- —----- ,,

numbered HFS 300581 —HFS 300582;

26

DEFENDANT'S ANSWER TO INTERROGATORY NO. 18:

Ihe Defendant responds to Interrogatory No. 18 by specifying the following records

pursuant to Rule 33(d) of the Federal Rules of Civil Procedure:

1. Home Services Program Service Plan of January 1, 2005, Document Bates

numbered HFS 300428;

2. Home Services Program Service Plan of September 24, 2005, Documents Bates

numbered T-TFS flfl'4S — J-TT"Z nncL1f-c—

3. Home Services Program Service Plan of October 11, 2005, Documents Bates

numbered HFS 300543 —HFS 300544.

INTERROGATORY NO. 19:

State whether there was an addendum to, or reassessment of David Grooms' Home

Services Program Plan after David's 21st birthday. If so, please state with specificity any

change(s), modification(s), addendum(s) to the plan and the basis therefore.

DEFENDANT'S ANSWfl TI) INTRPocATcv 1S..TC 10.- - — —--- - — — — —— - ,. I ii 15 • 7.

To the extent Interrogatory No. 19 seeks any addendums or reassessments of the

Y1aintitts Home Services Program Service P1ai which occurred after his 2l birthday, the

Defendant responds to Interrogatory No. 19 by specifying the following records pursuant to Rule
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3. Home Services Program Service Plan of April 26, 2006, Documents Bates
— 1 TTV'fl flfl,'—— — — — -iiuinoereci i-n 3UU(Jb — I-iFS 300567;

To the extent Interrogatory No. 19 seeks the basis for any change(s), modification(s),

addendum(s) to the Plaintiff's Home Services Program Service Plans after his 21st birthday, the

Home Services Program is operated by the Illinois Department of Human Serviee inr1 th
Defendant has no independent knowledge of the basis forany such change(s), modification(s), or

addendum(s to the T-Tüme Siic Pri-rn,-, flL 1 -511L11 Ivj,e runis oiner man Wtiat can be found in

David Grooms's DRS HSP case file. Thus, the Defendant responds to the portion of

Interrogatory No. 19 seeking the basis for any change(s), modification(s), addendum(s) to the

Plaintiffs Home Services Program Service Plans after his 21stbirthday by specifying Documents

Bates numbered HFS 300416 —HFS 300785 pursuant to Rule 33(d) of the Federal Rules of Civil

Procedure.

INTERROGATORy NO. 20:

State whether there is a reauirement thcit the Mer1ci,1 ---a1vc1 rLugiwn, as appiieci to

David Grooms, be administered so that the cost or average cost of providing caxe in the home

anwor commumty not exceed the cost of average cost of his care in ahospital andlor institution.

If so, state the basis of the requirement, including inyour answer any applicable state or federal

policies, rules, regulations or guidelines.

DEFENDANT'S ANSWER TO INTERROGATORY NO. 20:

The Defendant objects to Interrogatory No. 20 as being vague and ambiguous to the

extent it fails to specify the "Medicaid Waiver Program" fn which it rPn1PQfQ- '• LLL',.11111L. I 11

Defendant further objects to Interrogatory No. 20 as being vague and ambiguous to the extent it

1iQO fh -L i --WIILLUUL IU1L11tJ. uennition.

27
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INTERROGATORY NO. 21:

State whether there is an existing waiver program for adults with disabilities. If so,

describe all financial or other limitations or restrictions onparticipation, including a) dollar limits

for care and b) geographic restrictions.

DEFENDANT'S ANSWER TO INTERROGATORy NO. 21:

The Home and Community Based Services Waiver for Persons with Disabilitiescurrently

exists nd is limited tr dih1ed rrQcrQ rncl fI , A f -L11 ii uU ai 111 uiiie 01 application. io me

extent Interrogatory No. 21 requests a description of all financial or other limitations or

restrictions on participation, the Defendant responds to Interrogatory No. 21 by specifying the

HCBS Waiver for Persons with Disabilities, Documents Bates numbered 3016 — 3142, pursuant

to Rule 3 3(d) of the Federal Rules of Civil Procedure. The Defendant alsogenerally cites 89 Ill.

Admin. Code, Parts 676 — 686 to the extent the regulations are applicable to the portion of the

Home Services Program covered by the HCBS Waiver for Persons with Disabilities. To the

extent Drovisions in S9 T11 Admin rnt-le PcrtQ A'7A — 1h1 +- +1-. ypI1au1 UIL U1LIO1IS 01 me

Home Services Program which relate to other HCBS waivers included in the Home Services

I-rogram----me HU3S Waiver tor Persons with HIV/AIDS and the HCBS Waiver for Individuals

with Brain Injury—such provisions are irrelevant to the present case.

(a) To the extent Interrogatory No. 21 further seeks a response as to dollar limits for

care under the HCBS Waiver for Persons with Disabilities, the waiver requires the State to refuse

to offer home and community-based services to any person for whom it can be reasonably be

expected that the cost of home or community-based services furnished th thit md ,md1 u-,1,-1— - - — - — ————— ——-&..t V sL.4t1 VY J 1211.2

exceed the cost of a nursing facility level of care. The Defendant further cites 89 Iii. Admin.

D.+., '7C O' .....-1 OAL'UU I OIL UIY UOL U1U UO'-f.

28
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aie wneiner mere is an

existing HCBS waiver, requiring approval by the Secretary of HHS pursuant to 42 U.S.C. §

1i'bnc), speciticaily entitled as a "Home and Community Based Services Waiver for Adults

who have Exceptional Medical Needs," no such waiver currently exists in Illinois.

However, to the extent an exceptional care rate may be utilized under the Home Services

Program's implementation of the HCBS Waiver for Persons with Disabilities, the Home Services

Program may be understood to serve adults with "exceptional" medical needs. The HCBS

Waiver for Persons with Disabilities that ovems the oneration of the T-TSP PvrrQQh7

that the State will not expend any more money on services to individuals in the waiver than

11 uiee peiuiis were resiciing in nursing tacilities. For the typical participant

29

(b) To the extent Interrogatory No. 21 further seeks a response as to geographic

restrictions tor care under the HCBS Waiver for Persons with Disabilities, the State has not

requested a waiver of the "statewideness" requirements set forth in Title XIX. The Defendant

further cites 89 Iii. Admin. Code Parts 676, 682 and 684.

INTERROGATORY NO. 22:

State whether there is currently in existence a waiver program for adults with disabilities

who have excenfinncd medi1 nrl ----i-•- - -- , ilic appiicauon process and describe any

funding or other limitations that are applicable to theprogram.

DEIEfN1)AN'j"S ANSWER TO INTERROGATORy NO. 22:

To the extent Interrogatory No. 22 requests the Defendant state whether any of its

existing Home and Community Based Services Waivers, which have been approved by the

Secretary of HHS, serve adults who have "exceptional medical needs," the Defendant objects to

Interrogatory No. 22 as being vague and argumentative.

To the extent lnterrcwafnrv Nn 'Y) rniifc fI- fl-L..÷ 1 i -
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in HSP, the maximum monthly benefits heor she will receive is determined by referring to the

service Lost Maximum, or SCM, that corresponds to the Determinationof Need, or DON, score

that applicant received as part ofthe HSP eligibility process. State law sets forth an SCM that

corresponds to the DON score. 89 Ill.Admin.Code § 679.50. HFS recognized that individuals

with certain disabling conditions, if residing in a nursing facility, would cost the fcirilitv mcr fr- - - ------- -—--J-'-,
treat or care for than the basic Medicaidper diem would reimburse. HFS created art Exceptional

Care Prorm fcr nurQina f-1he 'fl TT (Q on Til A- o 111um1n.uoae 14U.69. 1hrough

the Exceptional Care Program, a nursing facility may become certified to render exceptional care

to persons in approximately seventeen categories, such as HIV-positive, morbidly obese,

medically complex, ventilator-dependent, etc. HFS calculates and pays an exceptional care rate

to the nursing facility that is above the basic Medicaidper diem to render care to those persons in

the categories described in the sentence immediately preceding.

State law at 89 l11.Admiri.Code § 682.520(c), authorizes the Illinois Department of

Human Services to extend i rnte un th the ew'ei-fr'ric1 -+ r+ l- i- -uy tieicHudiiL ior me nursing

facilities participating in the Exceptional Care Program, to a participant in the Home Services

k'rogram whose medical condition corresponds to one of the conditions for which HFS would

pay an exceptional care rate if that person were in the nursing home. The Department of Human

Services finds the nursing facility in closest proximity to the HSP applicant's residence that is

qualified to render the care that the applicant would need, and extends a rate up to the rate that

HFS pays to that nursing home on behalf of the similarly situated nursing home resident to the

HSP applicant.
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INTERROGATORy NO. 23:

tate wnemer tINS or another agency or entity undertook any study of, or made any

finding(s) or determination(s) during 2005 concerning the cost effectiveness of, or medical

necessity for, the Home Services Program Service Plan for David Grooms.

If so, identify each individual that participated in thestudy or determination nrnvilinu the

position or title of each individual.

DEFENDANT'S ANSWFR Tfl TNTi'PAJiT-- - _ 'i 1 11 j. 13;

All actions relating to the development of David Grooms's Home Services Program

service !-'!ans dunng 2005 were taken by the IDHS, Division of RehabilitationServices and the

Defendant lacks specific knowledge over any such actions taken by the Division of

Rehabilitation services, other that what is documented in David Grooms's DRS HSP case file.

Thus, Defendant responds to Interrogatory No. 23 by specifying the documents contained in

David Grooms's DRS HSP Case file, Documents Bates numbered HFS 300416 — HFS 300785,

pursuant to Rule 33(d of the Federal Rules cfrivil Prr'idrir,r

DATED: April 27, 2007

Respectfully submitted,

fAffr iv

T#X3oN 
JOHN E. HIJSTON #3 128039
CHRISTOPHER GANGE #6255970

Assistant Attorneys General
160 N LaS1e St SuiteN1 flflfl

Chicago, IL 60601
(312) 793-2380
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STATE OF ILLINOIS )
) ss

AKT(A'.,j- LUJtLVIJ1N )

VERIFICATION

I, Barbara Ginder, Chief, Bureau of Inter-Agency Coordination, Illinois Department ofHealthcare and Family Services, being duly sworn upon oath, depose and state under penalty of
perjury as provided by 28 U.S.C. 1746 that I have read the Defendant's Amended Answer toP1.;-4.' -c:.., C' _L 1 -ac'. or lnterrogatones, Amended Response to Jnterrogatory No. 11, parts 1 -2(b)(ii)(A)(1-6) and affirm that saidresponses,afe true and correct to the best of my knowledge

fr4' j\i1) j/ Qt?
Dated: &kt 27 2c7

, J I
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STATE OF ILLINOIS )
SS

COUNTY OF SANGAMON)

VERIFICATION

I, Matthew Werner, the Director's Advisor on Healthcare Finance, Illinois Department of
Healthcare and Family Services, being duly sworn upon oath, depose and state underpenalty of
perjury as provided by 28 U.S.C. 1746 that I have read the Defendnt' Arnneh Atimr- - - —-—- — 4 LLLO VV'_,A U..)
Plaintiff's First Set of Interrogatories, Amended Response to Interrogatory No. 11, parts
2(b)(ii)(B)(2-8) and 2(b)(ii)(C) and affirm that said responses are true and correct to the best of
my knowledge. /2

Dated: OO7
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CERTIFICATE OF SERVICE

utinstoplier S. (lange, an Assistant Attorney General, hereby certifies thaton April 27,
2007, he caused a copy of the DEFENDANT'S AMENDED ANSWER TOPLAINTIFF'S
FIRST SET OF INTERROGATORJES TO DEFENDANT to be served on the Plaintiff's
counsel of rerrrd-1 t th fnflc rncr 1vo.- ——.--—'- - L.JSJJ 1115 U.LJ1

Byron L. Mason
Karen I. Ward
EQUIP FOR EQUALITY, INC.
20 North Michigan Ave., Suite 300
Chicago, Illinois 60602

By hand-delivery, before the hour of 5:00 PM.

(7' (//Y
CHRTSTOIER S. GANGE
Assistant Attorney General
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Analysis for Grooms vs. Maram

Prepared by Matthew Werner, Director's Advisor on HealthcareFinance

Purpose of Analysis:
This analysis is intended to illustrate the potential maximum imnact if individiik wh
require some level of nursing care had access, without restriction, to individual personal
nursing care equivalent to that which David Grooms received under the Medically Fragile
/ Technology Dependent waiver (MFTD waiver).

Description of Analysis:
The medical care at issue in this case is directnursing care also referred to as private duty
nursing. This analysis takes the amount of private duty nursing care that DavidGroomsreceived in Sfit Pizrd Jr (QT'V\ )1Iñ f+i-.,. i ii .ILI1 IdSL iuii year 'avia was in the MI-I'D
waiver) and compares it to the average SFY cost for people in nursing homes and the
Home Services Program (HSP). Since it is unclear exactly how many individuals would
eventually receive services at David's level, this analysis reviewed the costs at several

T — - - -ivcis. i UCIICVC ills nigniy unliKely that more than 30% of individuals would ever fall
into this category so the levels modeled are 1%, 10%, 20%, and 30%. By modeling a
level of 1% the analysis has the flexibility to test any level by multiplying the level of 1%
by the level to model. For example, to model a 5% shift one would multiply the value of
1% by 5.

HFS is frequently asked to analyze proposed legislative initiatives and policy changes
without complete information in a very short time frcime Withrut tK -c +;. 'JI LIJ11 UI
complete information, such analyses usually take the form of modeling the maximum or
minimum potential impacts of a change. This analysis follows that approach, since there
are many interdependent variables that affect whether or not an individual can move out
cf i-nrdn hrtyrI1_!1flZ•.

Relevant Policy Issues:
Private duty nursing is provided to children in the MFTD waiver under Early Periodic
creenJng, Diagnosis, and I reatment (EPSDT), mandatory services under federal
Medicaid law. For adults, those age 21 and older, private duty nursing is an optional
federal Medicaid service not included in the Illinois State Plan. The onlyway for an adult
to access skilled nursing care in the home setting is to qualif' for services under a Home
and Community Based Service waiver (HCBS waiver). Any nursing services for adults
rendered outside the federally approved HCBS waiver are not eligible for federal
financial participation (FFP).

All individuals in nursing facilities and HCBS waivers must have a Determination of
Need (DON) score of 29 in order for the State to reimburse for services. This is the
current tool used to determine the need for these services. Therefore, by definition all
rnnnc cnmnrd in this nitvic hw& iirA fr e,-v)JI11 1 V L1 UI IJU! iiig Ldi C.

1-'age 1 ot 2

HFS 301460

Case 1:06-cv-02211     Document 77      Filed 06/20/2007     Page 39 of 47



I11uIvIuua1 iii uic clonic erviees i-'rogram UI-') were to begin receiving benefits
equivalent to David Grooms during the last year in the MFTD waiver. This combined
$1.52 billion shift is almost equal than the total amount of $1.8 billion spent on all
children in the medical assistance program.

Such a large shift in costs would force the State to fundamentally alter the current
program from one that takes care of a mix of uninsured families, disabled, and elderly to
one that only takes care of the neediest families and a small nonulation of the mrct
severely ill.

Fage2oI2

301461

Providing a benefit in excess of existing home and community waiver benefit levels
could require the State to extend the same benefit to other persons. Some light-need
nursing home residents could easily live outside a nursing home if 16 hoursper day of
nursing care were provided in the home. Nursing homes provide quality care in an
efficient manner by capitalizing on economies of scale. That is, one nurse can care for
several patients in a centralized setting. Shifting patients from nursing home settings to
home settings could have severe implications for the current medici1 cciztinrp
and require a fundamental alteration of the program.

1. More nurses would be required to provide home care as the care model becomes
individualized.

2. This would exacerbate the current nnrc ch,-fr T,,. ,-1 ---i 1- u.'. iiijacu uj1II1u comoinea
with short supply would drive up wages. Wages would not stabilize until more
nurses entered the market. This would likely take several years.

3. Higher wages would drive up the cost of nursing home and private duty nursingai .
4. Lower occupancy and higher wages would force some nursing homes to close.

Nursing homes are the only option for some individuals. The consolidation
would reduce access to this care in some areas.

. Although it may be desirable for individuals to receive 16 hours per day of
private duty nursing care in their homes, it is not cost efficient.

The current medical assistance program in Illinois serves over 2 millinn nicn1ewh
month. This consists of children, parents, pregnant women, disabled adults, and elderly.
The current program operates at a cost of over $10 billion annually. Withoutadjusting for
the upward pressure on wages, the shift of only 10% of the current nursing home
nc)nI]latic)n tn hnm ciri reeivinc hr,ftc ÷,- - 'vI11L w i'aviu 'J100111S uuriiig inc iast
year in the Medically Fragile-Technology Dependent (MFTD) waiver would costs and
additional $856 million. That is more than the $578 million spent on all expanded eligible
populations in FY 2005. In addition, it would cost another $665million if 10% of the

-t..-. TT -. C--—-___ -- - -
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