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N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF OREGON

M RANDA B., HANNAH C., JAME G, CV 00-1753-HU
JONG K., JOANNE K., JAMES R,

GEORGE P., ANTHONY G., LEONARD P., ORDER

and JUAN S., individually and on

behal f of others simlarly
si tuat ed,

Pl aintiffs,
V.

JOHN KI TZHABER, Gover nor
State of Oregon,
capacity;
HUMAN SERVI CES; and BOB M NK
Di rect or
Human Servi ces,
capacity,

Def endant s.

KATHLEEN L. W LDE
STEPHEN J. MATHI EU
Oregon Advocacy Center
620 S.W Fifth Avenue,
Portl and, OR 97204-1428
(503) 243- 2081
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of the
in his official
OREGON DEPARTMENT OF

of the Oregon Depart nent
in his official
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KENT B. THURBER
Davis Wight Tremaine, LLP
1300 S.W Fifth Avenue, Suite 2300
Portland, OR 97201
(503) 778-5202

Attorneys for Plaintiffs
HARDY MYERS

Att orney Gener al

KATHERI NE G. GEORGES

Assi stant Attorney Ceneral
Depart nent of Justice
1162 Court Street N.E.
Salem OR 97301-4096
(503) 378-6313

Attorneys for Defendants

BROWN, Judge.

Magi strate Judge Dennis J. Hubel issued Findings and
Recommendati on (#61) on August 10, 2001, in which he
recommended the Court grant in part and deny in part
Def endants' Mdtion to Dismss (#16). Defendants filed tinely
obj ections to the Magistrate Judge's Findi ngs and
Recommendati on. The matter is now before this Court pursuant
to 28 U.S.C. 8 636(b)(1) and Fed. R Civ. P. 72(b).

When any party objects to any portion of the Magistrate
Judge' s Fi ndi ngs and Recommendation, the district court nust
make a de novo determ nation of that portion of the Magistrate

Judge's report. 28 U.S.C. 8 636(b)(1). See also United

States v. Bernhardt, 840 F.2d 1441, 1444 (9'" Cir. 1988);
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McDonnel | Dougl as Corp. v. Commodore Busi ness Machi nes, Inc.,
656 F.2d 1309, 1313 (9'h Cir. 1981), cert. denied, 455 U S. 920
(1982). The party who objects to the Findings and
Recommendation is required to "pronptly arrange for the
transcription of the record, or portions of it as all parties
may agree upon or the nmagistrate judge deems sufficient,

unl ess the district judge otherwise directs.” Fed. R Civ. P.
72(b). The district court nmust either hold a new hearing on
the portion of a magistrate's findings to which a party

obj ects or review a transcript or tape recording of

the relevant portions of the proceedi ngs. See Spaul ding v.
Uni versity of Washington, 676 F.2d 1232, 1235 (9th Cir. 1982).
The parties may, however, waive their right to have the
district court review a transcript. See id.

In this case, Defendants, the objecting parties, did not
request a transcript pursuant to Rule 72(b) nor did they
protest the lack of a transcript. No party asked the Court to
hol d an evidentiary hearing or to hear oral argunment on any
matt er addressed in the Findings and Recommendation. This
Court, therefore, concludes the parties waived their right to
have the Court review a transcript or tape recording of the
proceedi ngs before the Magi strate Judge as part of the Court's

de novo review
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In Iight of recent Supreme Court decisions, the Court
under st ands Defendants' criticism of the underpinnings of
Ninth Circuit decisions involving issues presented here. The
Court, nevertheless, is bound by Ninth Crcuit precedent.
Accordingly, this Court has reviewed the pertinent portions of
the record de novo and finds no error in the Magistrate
Judge' s Fi ndi ngs and Recommendation to deny in part
Def endants' Mdtion to Dism ss. The Court concludes the
Magi strate Judge properly applied precedent currently binding
in the Ninth Circuit.

Because no objections to the Findings and Recommendati on
were tinely filed pertaining to the Magi strate Judge's
recommendation to grant Defendants' Mtion to Dismss as to
Plaintiffs' claimunder 42 U S.C. 8 1983 agai nst Defendant
Oregon Departnment of Human Services, this Court is relieved of
its obligation to review that portion of the record de novo.
Britt v. Sim Valley Unified School Dist., 708 F.2d 452, 454
(9th Cir. 1983). See also Lorin Corp. v. Goto & Co., 700 F.2d
1202, 1206 (8'M Cir. 1983). Having reviewed the |ega
principles de novo, the Court finds no error in this portion

of the Magi strate Judge's Fi ndi ngs and Recommendati on.
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CONCLUSI ON

The Court ADOPTS Magi strate Judge Hubel's Findi ngs and
Recommendati on (#61) and, accordingly, Defendants' Mdtion to
Dismiss (#16) is GRANTED as to the 8§ 1983 cl ai m agai nst
Def endant Oregon Departnment of Human Services and DEN ED in
all other respects.

T 1S SO ORDERED

Dated this 17" day of Septenber, 200L1.

[s/ Anna J. Brown
_ ANNA J. BROWN
United States District Judge
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