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STATEMENT OF SIJRJECT MATTER AND APPELLATE JURISDlCrIDN 

Plaintiffs-Appellees ~re Medica id r0cipienta and applicant a 

of per s onal c~re servicss throughout the State of New York. 

Plaintiff s-Appellees originally commenced this cla " s ac t ion 

against Barbara DeBuono, COtmIi .. aioner of ths New Yor k Stats 

Department of Heal t h and Brian Wing, Acting Comniaaione r o f the 

New York State Department o f Social Services to c hallenge the 

design and implementation of taa k - baae d programs {"TBA" . uaed 

throughout New York State t~ dete~ine the amount of pe rsona l 

care .. e rvices provided to eligible Medicaid applicants and 

recipients. In addition , Plaintiff,,- Appellees move d for a 

preliminary injunction in the United State a Diat rict Court to, 

inter alia , enjoin "defendants f rOft permit t ing fUrther t ask- b ased 

a,";essltlE!nts and dire cting t hem to re-open and corre ct all cases 

i n which notices of authori;ation .. or reauthori zations after 

t a sk-based asses&ment s have been issued and enjoining defendant .. 

from permitting the continued use of t .. sk balled "slleSSll'lElnt 

inatrumenta and programa ...• 

The jurbdiction of the united States Dis t rict Court for the 

Southern District of New York waa invoked pursuant to 28 U.S.C . 

11343, 29 U.S . C. '794, 42 U.S . C. 51983, 42 U.S.C. 512101 e t lIeq . 

and 42 " . S.C. 511396 ee lIeq. 



By a .... nded opinion and onl"r dated "1.IqU" t 21, 1997' , the 

United State .. Dh'triet COurt ~or t ta Southern Dilltrict of New 

'forI< (Seheindlin, J.) issUGd a preliminary injunct ion and 

Girected the IntervGn~r$ -Onfend~nt. to include $af ety ~nitoring 

a .. a .ep.l ra t e tasl< Oil t heir TBA f Ornul, s " eee. the need f o e a .. f'lt y 

IIIOnitoring li e a .. e parate t .. e l< and cale u lat. any !'Ilnut ~' e allotted 

tor . a f . t y IIIOnitoring as part of t he total per .. onal car. ser vices 

authorired for applie~nts and r ecipiante. On September 10, 1'97, 

the In t e rvenor-Defendant City of New 'forl< DGpart_nt of Social 

Servico!a fil e d i tll Notice of Appe.l. I ntervenor-Defendant, 

w ... tch .. atar County Departmen~ of Social Service .. , filed a Nodce 

of Appeal in th. Oi.trict cou<t o n Sept...w.r 16, 1997 . On 

Septe mber 21, 1997, Phiut ifh - "ppelh:, .... 1110 tiled a Notic. of 

Appeal. On S,.pte1l',be r 26, 1 997 , Na" .. "u County DcPllrtlllf!nt of 

Social Service .. fil ed it .. Noti~e of A~ .. l . 

The :lurir.d iction o f thi ll COU~·t wa. invoked pursuant to 2 8 

U.S.C. Sl292 (") (1). 

, 
~. united S~at •• Diat r lct cour~ originally d..tJded th. GOtien 

tor a p .... Uminary Injunct i on in iu Memc>raad"", Order da tad AugUat 
4, 1997, however that Ordet was a uboaquantly wi th<lrawn snd 
a uper. ed ed by th" _nd~d Opinion a nd (l<d~ r duad AUguat 21, 
1"7. 
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Srt\TE;\IENI OF rUE ISSUES PRESfl\7ED fOR REVIEW 

Old th" Dinriet Court .buGe ie. dl .. c retion by hsuing • 

preli",i nary 'njunction ~nd directing t Mt the Int ervenor .' 

Detend.mtIJ _neiud~ o;afety monitoring •• iii _~ep .. rate t.IJk on their 

TSA fo""" ... . ell. ~he need tor aa f e ty lIIOTIi t o ring •• a IJep.rII.te 

t •• k .nd ", .. leul.t" ""y minute. al lott.d tor eat.ty monitoring •• 

part a ! the tot.l per •. ;>nal c are "ervic •• authorized for 

"Wlic .. n .... . nd rec ipiente ot Medic .. i d hotte c ..... ? 

ThA Oi. t ric t court abu.ed ita di8C ... t10n by i""uing .. 

p ... li~inary injunction .~d directing t~t t he I ntervenor .· 

De t e nd .. nts Inclu~ safety moni toring a. a separate tas k on their 

TilA forms, ... ao •• tbe "".d for ... fety IIIOnitoring .... "eparate 

t •• 1< .. nd cillculate ;my mnute .... Uott.d f o r .... fety IIIOnitoring ;Oil. 

part of the total per sonal Cllre service_ .uthori:<ed for 

;lppl!cants a nd recipient .. of Medic.id home Cilre. 

l 



STATEMENT OF TilE CAS E 

Und,,,, New yo .. k Stat. lav . the -a .... "'nt. nature MKl ........... of 

providJng ~dica1 ••• i .t.nce" p .. ovi ded to ~dic.id .. ecipienta ie 

determined by the local Docial service" diltdct. New York State 

Soci.l Servic." lAw l-SSt." ) eections 6:1l1) and 365-a . SlI!e 

....... n.ded Opini>n .nd Order. p..... In othe .. word". lI!ach ot the 

l ocal "ocial Dervicea d iatrict" ua.a ita own diacre t ion to .. nsge 

ita progr."", in accoX"<1ance .. i t h the guidelines of "Pedel:".l and 

Sute h .. and reg",1;It10na. ssr. 62(1) . 16S-a and 1a N.Y.C.R.R . 

liIactlon 50S. 14; aee "ltlc. J\D"Iended Opinion a nd Order . p .". 

There are va.-101U1 progrAllllil utili~ed throughou t the State ...,f 

101 ... York to provJda f or the c.ol:"e ot Mll!dica!'d recipienta. 

lTr. 78 B·J. One typo! ot progr am provi de" peraonill care aervic. " 

to certain qualified MedicilOid tecipient". (Tr. ?e3) 

Specifica l ly. peraonal cara tlervicea aa.iat individuala with 

peraonal hygiena aM .n .. iro ...... nt_l a"d n"'~ri~ ional "upport t A"lc" 

In order to ..... i nt. l n eha", in the! :r ho.e . (T I:". 783). Por 

example . perBonal car. aervice£ include a"ailt1ng Medicaid 

~clplanta .,i t h daily activitiea ~",c h .a cooking. feeding, 

draaaing. bathing, Ihopping, ..:1 .. " nin9 , or toileting . lTr . 783). 

: _dcd :re~.uncil pucedec! by the I.ttlu ·T~.· ret .. r to thl 
pagea of the tranacrlptl o f the preliminary injunction hear ing. , 



Personal Care services ar .. o"ly available to certain Medicaid 

r .. cipients wh .. re it is medically n .. cessary in order to maintain 

the health and safety ot the recipient in the home. (Tr.783). 

In order to b .. eligible for personal car", s"rvic .... , the 

recipient mu .. t be medically £table and generally self-directing. 

(Tr. 793) . In oth .. r words, the r .. clpi .. nt must be able to make 

decisions concerning daily living activities and understand the 

COlUlequencell of those decisions, or have someon .. available to 

.. IIBurne direction of the ",cipient' s cllre . (Tr. 183). Bach local 

soci .. l services district has the d isoretion to determine which 

individuals qualify for these type .. of 8ervices. (Tr. 786-787). 

Once an indiVidual ill de termined to qualify for personal 

care s"rvlces, the amount and type of personal Care services 

actually provided to a Me dicaid recipient is ba.!!ed on the 

identifi",d t aok .. whic h a personal care aide can perferm. 

(Tr. 787). Task-base d .... e .. "sments ('TBA") ;o.nal¥",o the various 

needs of personal care !Services recipient .. and specify the amount 

of tims ne..ded to a .. sist for each particul;o.r task. (Tr. 790). 

'typically, the a mount of time r equired for II task is drawn from 

standaro est!-OlIaees Ifhich /lire based upon the district' e experience 

in h/llndHng many hcrIoa Car" patiente. The TBII. pl;o.ns gen .. rally 

perMit the a .. aess~nt cf time to vary f~ scheduled estimates in 
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order t o accomnodate i~dividu.l caaea which devia t e from the 

average. CTr . 790). 

Many local .ocial .er vicee diut r icte util ize T8A progr ... to 

reduce "a"teful expendituree o f liWlited I'tedicaid f unds by 

avoidi ng 'down t1_,' perlod.t when a n attendant is present at the 

home but not .a.i.tlng • pat ient wi th reoognized personal care 

neede. 

In an effort t o provide the lIIDet appropri ate and coet 

eff ective maane of delivering perllonal care services to its 

Medicai d r ecipienta , Weutch"utar County Department of Social 

ServiCilu ("WCDSS') baglon utilizing TBAB on or about Augue t 1990, 

to determine the level end type of car .. r .. quired of Medicaid 

e lig ible botH can ncipiente. (Tr. 124 5) . However, WCDSS only 

utilizee TBAa after i t hall mad .. a de t enn1nation that a particular 

i ndivi d ual 18 an appropriate cand.idat~ f o r TBA plan of care . 

(Tr. 1252) . In other words, t .... individual is dete .... i n .. d by 

weess to ~ ~ic.lly .table and generally sel f-direct ing and 

ITr. 1300-13(1). 

On I'ebrv..ry 3, un, plaintiffa aought a teq,,:n;ary 

reatra i ning order and prellmina~/ injunction enjoining Ne w York 

State ~part_nt o f Soci. l service. (hereinafter ' NYSOSS" ) and 

the local ,octal aervice. dietric ta from utilizing their taak 
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based asae',,'ment (he:!:'einafter ~TaA~) programs to determi ne the 

type of care a nd type of tasks to be perf orMed by personal care 

aidee for Medicaid recipients. See Findings of ~sct a nd 

Conclusioon .. of Law, p. 1 ) . 

Plai nt i ffll-Appell""s r"quested that the District Court 

enjoin the impl"mentation of TBAs throughout all of New York 

State because of allegations that certain local social services 

districts "'''re inflexi ble in th" s " rvic". th" y a llow, and as such 

j"opardized the health and safet y of Med icaid recipients. 

The Weetchester County Depart~nt of Social S" rvicea opposed 

the request for an i njunction since it would unjustifiably 

require WCOSS to a mend its determination .. without any 6Upport 

what~oever that Westchester Oounty inapp~priataly adminiatered 

the TBA program in the first ina t a nce . 

The Unite d State s District Court held a hearing on the 

preliminary injunction from April 15 , 1997 through June 18, 1997 . 

After the hearing on the preliminary inj unct ion , the 

Oiatrict Court found that (1) the p l aintiffa had not proved t bat 

the TBA program was systemicall y f lawed and t hat i t r esulted Ln 

arbitrary aasessment .. on a aystemic level ; and (2) that the 

failure to provide ea f e ty moni toring as a separate task violates 

the federal Medicaid Act. See ~nd~d Opinion and Order, p .4 9). 
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In itll At\\ended opinion and Or der , the Diatrict "ourt al so o rdered 

1n ter alia, that t ~e Wectchea t er County Department at Social 

Services include sat~ty monitoring a s a separate t ask, and 

calculate a ny minut"~ allotted f or safety monitoring as part of 

the t"t" l personal c;o r " s e rvices hours authorized, tor both 

app licants and recip i e nts . See Amended Opinion a nd Order, p. 56. 

On August 4 , 1 !1 ~7, t~e unIted States District Court for t he 

Southern District of New York: (Scheindlin, ,J .) i ssued a 

M"moranduto. Opinion which wae subseque ntly amended by the Amended 

Opinion and Order which wa s e ntered on August 21, 1997 . On 

September 1 0 , 1997, the !nterv .. no::-Def .. ndant City of New York 

Department o f Social S .. rvice s filed its Not ice of Appea l . 

Interv"nor - Defendant , 11""tche ster County Department of Socisl 

service~, filed a Notice of App"al in the District Court on 

September 1 6, 1997 . On Septernb<!r 24, 1997 , Plaintifh - Appellees 

also filed a Notice of Appeal. On September 26, 1997 . Nassau 

County Department of Soci al Se rvices filed its Notice of ApP"al. 

It i" fro," thill Amended Opinion and Orde>: which t he 

Commills ione! r of the We s tchester County Department of Social 

Sli rvicaa now app"ala . 
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A SUH!'!fARY OF TIlE ARGUMENT 

The United States District Court abull ed its discretion by 

issuing II mandatory injunction against the Ws .. tchester County 

Department of Social Services when ther .. wa.s nO evidence 

whatsoever that Plaintiffs- Appellees would be i rreparabl y harmed 

unless safe ty moni tor i ng was included aa II s eparate task for 

pereolUll care s ervices. In addition, there was no evide nce that 

any individual within We stchester County was not receiving the 

appropriate care nece ssary to adequately .... et their need s . 

Conse quently, the District Court's Amended Opinion and Orde r 

issuing II mandatory injunction should be r eversed. 
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ARGUMENT 

TH 'E DISTRICT COURT ABUSED ITS 
DISCRETION IN ISSUING A PRELIMINARY 

INJUNCTION WHEN PLAINTIFFS-APPELLEES 
FAILED TO MEET THE REQUIREMENTS 

Whe r e a preli~inary injunction would stay gove rnmental 

action taken in the public interest. pursuant to a ~tatutory or 

regu l atory scheme. the 1I\Ovant must show (a) irreparable ha rlO and . 

either, (b) likelihood of succeaa on t he merHs or (c) the 

presence of sufficientl y " .. rioul)' qu .. atlons going to the meritll' as 

to ma ke them fair ground for litiga tion. together wi.th a bala nce 

of ha r dsh i ps . S .... n.y v. B. n •• 996 F . 2d 13 84, 1388 (2d Cir . 

1993); Pl a . a Labo r atorie" , Inc. v . Peral e s. 878 F , ~d. S77, sao 

(~d Ci r. 1989). In add ition, if the preliminary r e lief sought is 

the Same relief that 18 sought ultimately, the movants must not 

o n ly show a l i kelihOOd of sucCess on the merit s . bu t a 

'"ub"tantia l" likelihood of succe " " on the merits. Abdul lI'a l l v. 

Co ughlin , 754 F.~d 1015, 1026 (2d Cir. 1985). Fina lly , where an 

injunction is deemed manda tory and will upset t he 'st atus quO" , 

Courts have held a n injunction mu"t is.,ue 'onl y upon .. 'cl e a t 

showing' t hat t h e moving pa rty 110 e ntitled to the relief 

requeated". Abdul 11',,11 v. Coughlin . 754 F . 2d 1015, 1025 (2d cir . 

1985) (citing F11ntkote Co . v. Blumenthal. 4 69 F . Supp. 115, 12 5-
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126 (N .D.N.Y . l.979) iilff'd 596 F . 2d 51 (2d Cir. 1.979». AS wil l 

be dis cussed in f ... rther detail below , not only have Plainti tts­

Appellee .. failed to meet the requireP'leats necen ary tor a 

mandatory injunction, but the District OOUrt ha~ abused its 

discre tion by grant i ng the mandatory injunction to Plaintitfs ­

Appellees in the i natant matter. 

As indicated above, the first element that Plalnt iffs­

Appellees are required to prove before an injunction noay ave n be 

connide red in irreparable harTI . Catanzano by Catanzano v. 

00..-1i"'g, 84.7 F . S ... pp. 1070, 1080 (W. O. N.Y. 1994 ) , att' d, 60 F.3d 

113 (2d Cir. 1995). The injury Or threat of injury m ... st be "real 

and immediate -, not merely an abstraction. Biggn v . Block, 529 

P. Supp. 1574, 1 577 (E.D.N. Y. 1986) (citing City ot Lo .. Angeles v. 

Lyo"' s, 46 1 U.S. 95 , 1 01-102, 103 S.Ct. 1560, 1665 (1983). The 

failure to prove a r e al and i~diate injury Or threat of injury 

requires that the r1!!que st tor a preliminary i n junction be 

dismissed. See Sllen S. v. Rhodee, 507 F. Supp. 7)4, 740 {S.~. 

Ohio 1981 ) {requ .. et for preliminary injunction dillmissed when 
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baaed "olely upon llpeculative and general lI .. s e rtiona that 

"dangerou,,' hospital IItatt reductions were i...,,1nent). 

In the inlltant matter, Plainti fta-Appellees have failed to 

IiIhow tha t t hey will be irrepuably harmed absent t he granting ot 

a preliminary injunction against a ll of th .. lntervenor-~fendant: 

countiea. Plaintiffs-Appelleell IIllege that there are thoullands 

ot individualS throughout the State of New York who mUDt be 

protected by the injunctive relief Dought (and obtained) in this 

action. In support of their position, Phintifft< - Appellees make 

"weeping allegations that a ll taSk-based assessments (TBA) 

throughout the State of New York promote arbitrary dete:nnination" 

of home car .. hours and, conaequently , depriv" recipientll of 

ad equat" care. 

Howeve r, other than the individual Cae"e of five personal 

care s .. rvice" recipients located in Queens and Nassau County, 

Plaintiffs - Appellees make no showing whataoever regarding th .. 

specific task-based programs located elsewhere in New York 

State . ' Plaintiffa-,o.ppelleea have failed to analyze the 

spscific" of the individual lIoclal service .. district plans to 

show how they are allegedly inadequate in providing t he necesallry 

'Pur auane to II"" York SU.C. Law, e ach ot the local social 
services districts haa the discretion to manage i ta Own personal 
care BBrviC(lS program in accordance with Federal and N~" York 
State .... ". Ne ... YOrk seate Social Servicea Law §62(1) , 365 - "; 18 
N."I'.C.R.R. 1505 .14. 

" 



Care to Plaintiffs - Appellees absent a preliminary injunction. 

Plaintiffs- Appellees did not even allege, let alone prove, that 

the individual caaee of the named phintiffa are typical o f a 

state-wide policy. Wi thout any of the aforementioned proof of 

the irreparable harm that will nece88arily occur absent 

injunctive relief, _plaintiffs-Appellee s have failed to comply 

with the first elell\ent necessary for a preliminary injunction. 

Mere conjecture that harm may occur 1n any county using a TBA 

plan of care is insuffici e nt to grant standing to obtain 

injunctive r e lie f . Biggs v. Block, 629 F . Supp. 1514, 1518 

!E.D . N . Y. 1 986); Schroedel v. N_ York Univerei ty Medical C .. nter, 

885 F. Supp. 594, 599-600 (S . D .N. Y . 1995). 

The tact is that TBA p1a~ of c a re have been successfully 

utiliud in Westcheeter County for years. There is no claim that 

long- standing TBA plans of care have recently change d, or any 

de1nOnatration of a sudden, compelling need for a preliminary 

inj unction against Westchester County at this point in time. The 

lack of an emerge nt development s trongly suggestg that the status 

quo haa been gatisfactory. Por Plaintiffs-Appe lleeg to now argue 

that an injunction against all of the counties involved is 

necessary to protect them from harlll ill simply dieinge nuoue. 
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Moreover, i t was an abuse of discretion tor ~he Distric:t 

Cour t to entertain the motion tor a pre liminary i njunction 

aga in$t all of the defe ndants where Plaintif fe- Appelleee have 

fail e d to otfer proof that the "sweeping" mandatory injunctive 

r el ief r e queDted was neceeeary given the f acts in~roduced. In 

ao:"\t i on, the District Court also abused its discretion by 

granting a manda~ory preliminary injunction againn all of the 

Inte rvenors -Defendants when Pl aintiff8-Appellees utte rly faile d 

to provide a clear showing that they were entitle d to ~he drastic 

relief requested. Con.llequently, t;hio Court; should revene the 

Amended Opinion and Order dated Augu"t :a, 1997, of the Unite d 

States District Court ineotar ae it directed De tendants­

Intervenors such as Westches t er County to include safety 

monitoring as a sepa rate task on t heir TBA torms, to asses s the 

need for .IIafe ty monitoring .. .II a separate task and to calculate 

any minutes al l otted for safety moni t oring as part ot the total 

pers onal Cate "ervices authorized for applicant s and r e cipie nto . 

" 



Not only have Plaintift'a~Appelleea tailed to p rove that they 

would be irrepanbl y harmed abaent the grant of a preliminary 

injunction, Plaintiffe-App<olleee have aha f a iled to show a 

8 ubatant ial l ikelihood of auc"""" on th~ .... r itlJ. 

Plaint iffe -~pellee8 "ontend that the failure to provide 

eafety monitor i ng aa a eepa rate task discriminates againet 

menta l ly d i ..... bled applicant" and recipient" in violation of 

f ederal Medicaid law. However, neither Federa l nOt State law 

mandatee safety monitoring as a task at t imes when personal c a r e 

lIervicea are not being performed . Th .. only applicable Federal 

and State requirement rega rding Medicaid s e rvices is that such 

services be "suffici e nt in e..ount, duration and acope" in order 

to adequately meet the needll of mo"t recipiente. King by King v. 

Sullivan, 776 F. Supp. 645 , 652-653 (P . R . I. 1991); Curt.b v. 

:rayl or, 625 F.2d 645 (5 t h cir . 1980), mod., 6 4 8 F .2d 946 (5th 

e 1r. 1 980); v1rg~n1a Hospital A.III.IIIoc iaeion v. J[.IIInl ey, 427 F. Supp. 

781, 785-786 (iLD . Va. 1977). In eddition, only thQ.e 

individua ls who are found to be medically stable and generally 

s e lf-direct ing are eligible for personal care "ervice" i n the 

first inft tance . Plaintifh- Appelle es herotin have failed t o 
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demon"trate that TBA p lam. of care do not adequately ",e .. t the 

n"ads of i ta reoipients i n Welltche"ter COur.t y. 

The dec i s i on not to ir.clude safety mo'1itorin9 as a ,.eparate 

task with " e spect to personal ca"" n rvice f , ill clearly a n 

adm i nistrative deci"ion which was made by each of ths local 

se,cial .. e rvices districts . In reviewing S\lch an adminia t r a tive 

t.ecision , the Dis t rict court is limited to deciding whether the 

a ction ie arbitrary. c apricious, an .. huee of d i"cretion or 

otherwise not in accordance wi th the law. Chevron U.S . A., Inc. 

v. Natura l Resource" D .. £ .. n ... COWl .. el, Inc., 467 U.S. 837, 844 

11984); Vi .. e r v . Taylo.l' , 756 F.Supp. 501 W .Kan . 1990) . If 

there is a r easonabl e ba"is for the administ r ative deci"ion , th .. n 

a Court should d .. fer to the administrative ag .. ncy's 

d .. termination. S .... 9"""relly, Hulti"a r" M...,i"ar .. Center v. Stat .. 

o£ W ... hington, 768 F.Supp. 134 9 (W.O.Wash. 1991). A court is not 

empowe r .. d to substitute it" judgment tor t hat of the a gency. 

Citi",en .. to Pr ...... rv .. Ov~.l'ton Park, Inc. v . Volpe , 401 U . S . 405, 

416, 91 S .Ct. 814, 26 L. E<i.2d 13G (1971). 

In the instant matter , the District Court abused it i 

discretio n by t a iling to even consider the particul ar 

det .. rminations "",de by each of the lQcal aocia l serviceIJ 

districte with respect to establishing a TBA plan of c .. r e for 
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individu;o.1IJ withi n their juriBdiction . Plainti!fII -lIppelle .... 

fail e d to produce any compelling e vidence that any allege d 

inadequacies in home care as~eSBments were a direct re .. ult of the 

failure to include ufe ty !IW:lnitoring as a separate t ask. 

Tharefore. the District Cour t had no balli .. to rule that Medicaid 

service~ in Westche .. ter County are not "sufficient in amount. 

duration and .. cope" and do not adequately meet the need& of most 

recipients when the District Court has not even received any 

e vidence to the contrary. 

Moreover. by granting a preliminary injunotion against a ll 

of the defendants. the District Court, at the behest of the 

Plaintiffll-Appelleee have 8ubstituted their judgment for that of 

the local social services di" tricts such as the Westchester 

County Department of Social Services . by ord",ring .. n", ... m",thod to 

a"Sess personal Care services. 

Accor dingly . since Plaintiffs-Appellees have failed to offer 

SUfficient proof that they are l ikely to euccee4 on the _rits 

Ilg .. inst all of the local "octal s ervices districts euch as 

Westchester County. the District Court abueed its discretion by 

issuing .. mandatory injunction against all of the defendants. 
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In a ddition to not meeting ita burden on the issu~s ot 

irreparable harm and success On the merits, Plaintif fs-Appel l ees 

have failed to demonstrate a balance of the equi t l.es. 

The equities bal ance in favor of the continuat i on of the 

current TBA plan of care in Westche .. t . r County. In the event, 

this Court continues this mandatory injunction, certain 

recipients currently receiving personal care services may no 

longer be qualified t o receive such services. In addition, any 

individuals who were not receiving personal care services because 

they were not medically stable and generally self -directing will 

still not be receiving personal c a re services despite the 

inclusion of a separate ta .. k for safe ty "",nitor ing. 

The mandatory injunction would clearly cauae far greater 

harm than good because it woul d requi re Westchester County, which 

uses a task- based a aaesament plan of care, to abandon it without 

any evide nce wha tsoever that it is not working. Thie hardly is 

i n keeping with the purpose of interlocutory r'llief, which iG to 

maintain the status quo until a decision can be reached on the 
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~. , \ ... " , 
.. ... ~'.>ol:..' ;,' . . · ... c'."" · ...... i" , 
• I ""'" . .. ~ . .. . ' 

meri ts of th~ c aSe. ·Courts are traditionally and j ustifia bly 

reluctant to 9",an t in t erim r elief which di8nlpte the ability o f a 

9DVernMental ag~ncy to perf orm i ts duties ." Int arcommunlty 

Haalth . "d 1lUIun S.rvl"u, 859 F. Supp. 81, 93 lS.D.N . Y. 1 9 ~ 4 ) . 

Accordingly , t his Court should reverse t he District Court'.:; 

Amended Opinion and Order. 



CO.",'CLUSION 

For the foregoing reasons , the Westche ster County Department 

of Social Services res~cttully requests that an order be entered 

rev" rlling the Amended Opinion and Order dated AUgU8t 21, 1997, of 

• he United State s District Court f or the Southern Dilltrict of New 

York (Scheindlin, J.) insofar aa it hsued a preliminary 

injunction and directed the Intervenors-Defendants to include 

safe ty monitoring as a separate task on their TBA forms, assess 

the need for safety monitoring as a aeparate task and calculate 

a ny minutes allotted for saf e ty monitoring as part of the total 

persona l care services authorized for applicants and recipientll . 

Date: White Plaine, New 'fork 
October 24, 1997 

GREGORY F. MEEHAN 
Acting Welltcheste r County Attorney 
Attorney for Defendant-Appal2ant 
Commill sioner or the W"lItchester County 
Department of Social Seryices 

~~TRftA~~tt 
Sr. Assistant County Attorney 

Of Counse l 
600 Michae lian Of f ice Building 
14 8 Martine Avenue 
White Plaine, New 'fork 10601 
( 914) 285-2839 

20 


